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PO3JLJI 1. AKTYAJIbHI IUTAHHS TEOPII TA ICTOPII

V]IK 340.12:340.143(477)
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Teopist npaBa sIK rajiy3b BiTYU3HSIHOI IOPHCNIPY/AeHLII: Mpo0/eMa CTAaHOBJIEHHS

Psaoosoa JI.T.
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Y crarti BU3HAYEHO MO3UTHBHI ¥ HETATUBHI YWHHHUKH PO3BUTKY
BITYM3HSIHOI 3arajbHOTCOPETHYHOI ropucnpyaeHiii. KoHcraTtoBaHo,
0 PaJSTHCHKO-TIPABOBY TPAJHMIIiI0 OadyeHHs MpeAMeTa i€l HAyKu SK
JIBOETUHOTO He BiAKWHYTO. HeoOXimHICTH BiIMeXKyBaHHS Teopii mpaBa
BiJl Teopii Iep>kaBu OOTPYHTOBAHO €BPOIHTETPAIliTHIMY TTparHEHHIMHU
VYkpainu. Teopito npaBa po3risHYTO SK CAaMOCTIHY IOPUANYHY HAYKY
(3arajgpHYy,  METOJOJIOTIUHY, (hyHIaMeHTaBbHY,  CHHTE3YIOUY,
MPOTHOCTHYHY), CHCTEMY HAyKOBUX 3HaHb IPO CYTHICTH 1 COIliabHE
NpPU3HAYCHHS, 3aKOHOMIPHOCTI BHHUKHEHHS, (YHKI[IOHYBaHHS 1
PO3BUTKY IpaBa, NPEIMETOM SKOI € MPaBo sK crenuivyHe CyCIiIbHE
SBHINE Ta MOPUANYHI Kareropii, KOHIEMIii, Teopii, TeHIeHIIii,
MPaBOCBIIOMICTh, TIPaBOBa KyJbTypa. BcTaHoBneHno, mo (yHKIii miei
HayKH, B SIKUX KOHKPETH3Yy€TbCs il MeTa, 3aBJlaHHS Ta IPU3HAYCHHS,
peati3ytoThCsi KOMIUIEKCHO.

Theory of law as a sphere of national urisprudence: the problem

Ryabovol L.T.

of formation subjects and functions

Volodymyr Vynnychenko Central Ukrainian State Pedagogical University,
str. Shevchenka, Kropyvnytskyi, Ukraine

Iryabovol8@gmail.com

Key words:

law, theory of law, general
theoretical jurisprudence,
subject, functions.

Positive and negative factors of development of the national general
theoretical jurisprudence are defined in the article. It is stated that the
soviet-legal tradition of the vision of the subject of this science as a
dual has not yet been rejected. The necessity of delimiting the theory of
law from the theory of state is justified by the european integration
aspirations of Ukraine. The theory of law is considered as an
independent legal science, a system of scientific knowledge about the
essence and social purpose, patterns of the emergence, functioning and
development of law.

It has been found out that the theory of law is in its essence social
science, and in the system of legal sciences it is general,
methodological, fundamental, generalizing and forecasting. The subject
of her study is the law as a specific social phenomenon, and legal
categories, concepts, theories, tendencies, legal consciousness, legal
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culture. The purpose of this science — the accumulation and
systematization of knowledge about the law and phenomena associated
with it, and the development of ways to solve problems of legal theory
and practice.

Appointment of the theory of law as a science is specified through its
functions — the main directions of influence on theoretical
jurisprudence and legal practice. All functions are interconnected,
implemented in a comprehensive manner. Conditionally, they can be
divided into two groups: general — characteristic of the theory of law as
any sphere of knowledge; special — inherent purely the theory of law as
a science, reflect the peculiarities of its subject matter. Functions of the
first group are: cognitive, analytical, axiological, prognostic, scientific-
applied, ideological and educational. The functions of the second group
include: accumulative, system-oriented; methodological.

It is noted that the theory of law as a science is at the initial stage of its
development, its place in Ukrainian jurisprudence is not yet defined,
however, the separation of the theory of law from the theory of the state
on specific subjects and their separate research today is an urgent
necessity.

3arajabHOTEOPETUYHA IOpUAUYHA
Hayka, BigoMa 0aratboM MOKOJIHHSIM
BITYM3HSHUX TPABHHUKIB Wi  HAa3BOIO
«3aranpHa Teopis JAepkKaBH 1 TpaBay,
NepeknBae CKIATHUA 1 CyNepewInBHA
nepion cBoei ictopii, 3a3Hadyae M. Ko3roOpa
[1, c.13]. CyrreBoro mnepeoCMHUCICHHS
noTpedyroTh  1i  METOJOJIOTisA,  3MICT,
CTPYKTypa. Y KOHTEKCTi ONHCY TPAJULINA Ta
HOBALlI{ y TOKTPUHI Teopii fepxaBH 1 mpaBa
I. ’Kaposchka, MOCHJIAK0YUCh Ha
M. Kenbmana, Bka3zye 1 Ha TpaaulliiHUN
MOJUT I1i€] HAYKM Ha JIBa B3a€EMOIIOB’s3aH1
CTPYKTYpHI pO3IUIM — TEOpil0 JepkaBU 1
TEOpIl0 TIpaBa, Xo4a HHHI, TPOJIOBKYE
BYEHA, ICHYIOTh HOBalli 010 MOALTY ii Ha
JIBI CaMOCTilHI Tay3i 3HaHb [2, ¢. 253].

Tennmenuis 1o BUOKPEMIICHHS
3arajibHOI Teopli ImpaBa BIAMOBIIAE 3aX1AHIN
Tpaguuii npaBa, Harojomye A. Kyuyk.
JIomimbHICT 1 HEOOXITHICTh  TaKOTo
BUOKPEMJICHHS y BITYM3HSHIN
IOPHUCIIPY/ICHIIIT BYCHUH TIOSICHIOE HE JIMIIIE
norpebaMu  PO3BHTKY CaMOi  MPaBOBOL
HayKH, ajieé 1 MPaBHUYOI OCBITH, OCKIJIBKH,
MEXaHICTUYHE MOETHAHHS JIep>KaBy 1 MpaBa,
Ha WOro IyMKy, 3aBXAU Oyae YUHHHUKOM
dbopMyBaHHS HE TpaBHUKA, a IOPHUCTa-
HopMatuBicTa [3, c. 266].

[TpoGnema Cy4acHOI0 eTany
PO3BUTKY BITYU3HSHOI
3arajJbHOTEOPETUYHOT IOPUCTIPYACHIIIT

BUKJIMKA€ 3HAYHUNA HaykoBuM iHTepec. li
po3po0usM  Taki  yKpaiHCbKI ~ BYEHI:

Herald of Zaporizhzhia National University. Jurisprudence

/1. Bosk, K. Bonunka, C. I'ycapes,
O. 3aituyk, M. Kozto0pa, O. Mypauus,
H. Onimenko, O. Ilerpuius,
I1. PabinoBuy, O. Ckakyn, B. CyxoHoc,

O. Tuxomupos, M. LIBik, 1O. lllemmryuenko.
Oxkpemi 11 acmekTd MNOMIMOJIEHO BHUBYAIH:
C.Amaic (y KOHTEKCTI  JIOCHIJKEHHS
IPaBOPO3yMIHHS B OCHOBHUX  LIKOJaX
npasa), T. I'ymenrok (KoHLIENITH
(YHKLIOHYBAaHHS ~ Cy4acHOi  IOPUAWYHOT
Hayku), [. XKapoBcbka (TpaguiiiiHICTh Ta
HOBAaTOPCTBO MiAXOJIB y cydacHiil Tteopii
JIep>KaBU 1 npasa), M. Kenbman
(MeToJoMIOorisl Cy4acHOTO MPaBO3HABCTBA),
O. KomtobuHcbka ~ (cucTeMHUM — aHami3
Cy4acHOTO CTaHy Ta MEpPCHEKTUB PO3BUTKY
Teopli nepkaBu 1 npasa), A. Kyuyk (Teopis
OpaBoBOro  momineHtpusmy),  JI. JIyus
(mpoGnemMu Ta MEPCHEKTHUBU  Cy4acHOI
yKpaiHChKOi MpaBoBoi Hayku), B. CeniBanoB
(xoHLIeTLA PO3BHUTKY BITYM3HSHOT
IOPUJIMYHOI HaykH) Ta iH. [IpoTe, He MOKHA
He moroautucs 13 M. Ko3wobOporo, 110

no0y/oBa ITICHOT, BHYTPILIHBO
HECYTIEPEUIIUBO1 CHCTEMH
3arajibHOTEOPETUYHOTO IIPaBO3HABCTBA,
HOTO OCTaTOYHE 3BUIBHEHHSI BiJI MOTIEPEIHIX
JOTMAaTUYHUX YSIBJICHb — 1€ CIpaBa,
OYEBU[THO, HE OJTHOTO TIOKOJTiHHS
npaBo3HaBiB  [1, c.14]. Opnum 3
HaIpsIMKiB Hapasi € OKpECJICHHS
npeaIMeTHO-(DYHKITIOHAIBHOTO TOJST  Teopil
IpaBa K ramysi BITYU3HSAHOT
IOPUCTIPYICHIII].
no. 4. 2018 ISNN 2616-9444



Mertoto cTarTi € OOIpYHTYBaHHS
aTpuOyTUBHUX BJIACTUBOCTEUW — MOHSATTS Ta
O3HAaK, MpeaMeTa, METH, 3aBJaHb 1 QyHKIIN
Teopii mpaBa SK BIJHOCHO CaMOCTIHHOT
IOpUINYHOI HAYKH.

[lepenyciM, BU3HAYUMO UWHHUKH,
SKI 3yMOBIIOIOTH OCOOJIMBOCTI CYy4acHOTO
eTamy  pPO3BUTKY  3araJbHOTEOPETHYHOT
IOPHUCIIPYACHIIIT 3arajJoM Ta CTaHOBJICHHS
Teopli mpaBa sK HayKd 30Kpema. 3a
pesyibTaTaMH aHali3y JOCTYIIHUX HaM
mpaip 3 Imiei mpoOJeMaTHKH BCl BiAMOBIIHI
YHHHUKA MH YMOBHO PO3JUIMIN Y JBI
rpynu: 1) Ti, Kl 3M1HCHIOIOTh TTO3UTUBHUI
BIUIUB, TOOTO, BIIKPHBAIOTh  IIUPOKI
MOJKJIMBOCTI [JIsl OHOBJIGHHS BITYM3HSAHOT
3araJlkHOTEOPETHYHOI IOPHUCIIPYACHIIIT; 2) Ti,
K1 3I1HCHIOIOTh HEraTHMBHMI BILIMB, TOOTO,
CTPUMYIOTh TaKe OHOBJICHHSI.

Jlo mepmioi rpymd MU BiTHECIH:
CHCTEMHI 3MiHH B yCiX chepax CycHiIbHOTrO
KUTTS M CyCHIIBbHIN CBIOMOCTI, IIHHICHUX
Opi€HTAIlIIX Ta  CBITOTJSAI, HAyKOBIH
napagurmi, IO pa3oM JAeTepMiHyBalo
dbopMyBaHHS TIPUHIIMIIOBO HOBHX IIIJICH Ta
3aBJlaHb CYCHUIBHOTO PO3BHUTKY, MOjemneit
Jep’KaBd 1 TpaBa Ta B3a€EMO3B’S3KIB MIiXK

UMU CYCHUIBHUMHU IHCTUTYTaMH;
JIETIOJITU3aLlis Ta Jieleosiorizanis
BITYM3HSAHOT 3aralbHOTEOPETHUHOT
IOpUCTIPYIEHITIT 1 nepexia BiJ
METOJIOJIOTIYHOTO MOHI3MY, MPHUTAMaHHOTO
pansHCBKIN MpaBoOBIN HayIIi, bie}

CBITOIVISITHO-METO/I0JIOTIYHOTO IIII0pali3My
B JIOCII/DKEHHI MpaBa W IHIIUX MPaBOBUX
SIBHILl; aKTUBI3aIlisl 1HTETpaliifHUX MPOIECiB
y Haymi ¥ OCBITI Ta MOAOJAHHS TPUBAIOI
130141111 BITYM3HIHOT IOPUIUYHOI HAyKH BiJ
€BPOINEHCHKOI 1 CBITOBOi KYyJIBTYypH Ta
IIPaBOBO1 Teopii, 30arayeHHs
HarpoMa/DKCHUMH TPABOBUMH HaJOaHHIMH,
SK:  HEBIJUY)XyBaHI  MpaBa  JIIOJUHH,
BEPXOBEHCTBO IIpaBa, IIpaBOBa JeprkaBa
TOLIO.

Sk pesynpTaT, |y  BITYM3HAHIN
opucnpyaenuii, Bkazye B. CeniBaHOB,
BiJI0YBa€ThCS MepeoriHKa podi 71
COLIaIbHOTO ~ NpPHU3HAYEHHS JepKaBu 1
mpaBa, 3MiHa [paBOBOi  iaeosorii 3

JIepPIKaBOLEHTPUCTCHKOT Ha
JOMHOLITIECTIPSIMOBAHY, IHTEHCUBHE
pO3pobIeHHS HOBITHIX et
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MPaBOPO3yMIHHS, MPOOJIEM METOHONOril 1
TeOpii MI3HAHHS MPaBOBOi  JIHCHOCTI,
dbopMyBaHHS HOBOTO TYMaHITapHOTO
CYCITUIBHOTO CBITOTJISITY 71
MIPaBOCBIIOMOCTI, e €JIEMEHTHU
BITYM3HSHOTO IIPaBa CTAHOBJIATH OPraHIuHY
YaCTUHY JEMOKpPaTUYHOL IIPaBOBOI
KyasTypH [5, c. 12].

UuHHUKaMM  Apyroi  Ipynd €
MOJIITUHYHA HECTAOUIBbHICTh, IO YCKIIQTHIOE
pedopMyBaHHS  HaIliOHAJILHOI  MPABOBOI
CUCTEeMHM Ha 3acaJiax JEMOKparTii, raibMmye
IMILIEMEHTALIFO 3arajJbHOJIIOACHKUX 1
€BPONEUCHKUX MPaBOBUX I[IHHOCTEH;
IHEpTHICTh ~ TOKTPUHAIBHOTO  MHCJICHHS;
EKJICKTUYHE MOETHAHHS  PI3HOPLIHUX
CBITOTJIIIHUX 17€i; 30epeKeHHsI eJIeMEHTIB
[IOJITUYHOL Ta 11€0JIOTTYHOT
3aaHT@KOBAHOCTI, CTaporo MPEAMETHOTO
TOJIA TEOPETUUHOL IOPUCTIPY/ACHIIIT,
BIJICYTHICTh €JHOCTI TOIJIAIIB HE JIHIIE
100 TIpe/IMEeTa, ajie i Ha3BH Ili€1 HayKu.

3a  TakuX  HEOJHO3HAYHUX 1
CyIepeuTUBUX YMOB JOCTIIKYEThCS
HarajibHa IpobJemMa 3aralbHOTEOPETHIHOTO
PABO3HABCTBA — IEPEOCMUCITIOETHCS HOTO
npeaMeT, KWW, 0 TOro K, nepedyBae y
MOCTIHHOMY PO3BUTKY, OCKLTBKHU
MEPMAaHEHTHO  3MIHIOIOTHCA  SIBUIIA 1
IpOIIECH, SIKi BIH OIIOCEPEKOBYE.

Ha tni npononramii ToTtamiTapHOl
Tpaaulii B HAyIll Y JESIKUX MOCTPAITHCHKUX
KpaiHax MPOJIOBKYE JOMIHYBaTH JyMKa, 1110
npeaIMeT TEOPEeTUYHOI IOPUCHPYACHIT €
JIBOEAVMHUM, TOOTO, JepxkaBa 1 TMpaBo
PO3TTSAAIOTECS B MEXax €IMHOT HayKH.
BonHouac IOpUANYHA HayKa
HEHTPaTbHOEBPOIEHCHKUX KpaiH BiAKUHYIIA
17ICOJIOT1F0 HEPO3PUBHOI €THOCTI JEPKaBH 1
npaBa, JOCUThH IIBHAKO TpaHC(hopMyBamacs
i, sk Bkasye M. Koswoopa [1, c.17],
CIpUIHANIA €BPONEHCHKY TPAAMIIIIO, 3T1AHO
3 SKOW, B JKOJHIM 3aX1THOEBPOMEHCHKIM
KpaiHi HE icHYy€ 6a30Boi
3arajJbHOTEOPETUYHOT TUCIUTUIIHU, KA O Y
KOMIUIEKCI BHUBYajJa TEOPIil0 JIepXKaBH 1
TEOopiIo Mpasa.

Onny 3 MEePIITUX cpob
Moau(]IKyBaTH 3araJIbHOTEOPETHYHY
IOPUCTIPY/ICHIIIIO Yy KOHTEKCTI HOBITHIX
ySIBJIEHb PO CHIBBIJHOIIEHHS IMpaBa 1
JepKaBd Ha TMOCTPAIASTHCHBKOMY TPOCTOPi
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smiicauB ~ C. AnekceeB  (Anekcees C. C.
Teopuss npaBa. M. : MzparensctBo BEK,
1995. 320 c.). Cepen BITUM3HSIHUX BUCHUX —
I1. PaGiHOBHY, KOTpHW 3alpOINOHYBaB IS
i€l HayKu Ha3By — «3arajbHa Teopis Impasa
1 JepxaBu», 110, OJHAK, NPHHLUIIOBO HE
3miHmIO ii cyTi. Hapasi B Ykpaini, no3uiis
II0JI0 BIIMEXKYBaHHs Teopii IpaBa Bif
Teopii  AepkaBU Ta  iX  OKpEMoOro
JOCIIJUKEHH IOKM 10 He CIpUHHATa,
NpoTe, HaBiTh, HE BIIMEXKOBYIOUYH iX,
O. Ckakyn [5, c.4-5] Bkazye, mo «...
BUXITHUM  JUI  BU3HAYEHHS  TOHSATTA
IOPUCIIPYACHLIT € MpaBo...», «... MNPEeAMET
IOPUJIMYHOI HAayKW — 1€ TIOHATTS IpaBa B
ycix acreKkTax fioro TEOPETUKO-
Mi3HABAIBHOTO MPOSIBY 1 BUPAXKECHHS ... ).

He 3amepeuyrounm B3a€MO3B’s3KiB
nepkasu 1 mpaBa, M. Ko3ioOpa, pasom 3
TUM, BKa3ye Ha JOLUIBHICTh 1 HEOOXITHICTh
BIZIOKpEMJICHHsSI Teopil mpaBa Bin Teopil
nepxaBy. Buenuit BUXoauTh 3 TOrO, 1110, 32
BCi€l BaXUJIMBOCTI 3B’SI3KIB MK TpaBOM i
JIepKaBOI0, BOHM  CTaHOBJSATH  COOOIO
CaMOCTIMHI CKJIaJaHI CHCTEMH, SIKI B TOH K€
Yac € NiICHCTeMaMU CUCTEMH BUIIOTO PIBHSA
— cycmiigberBa. Ha oOrpyHTyBaHHSI CBO€Q
no3uuii  BIH  HABOJUTh  MEPEKOHJIUBI
apryMeHTH MW TIJACYMOBY€: Jep’KaBa —
HEOOXIJTHMI KOMIIOHEHT IOPUANYHOI HAyKH
KWW, OJIHAK, Ma€ JOCHIJKYBAaTHCS JIMIIE Y
KOHTEKCTI  B3aEMOJii 3  IpaBOM, iX
B3a€MOBILIUBY; peaMETOM
3arajlbHOTEOPETUYHOI IOPUCHIPYACHIIT Mae
OyTH JepkaBa He SIK COLIaIbHUNA IHCTUTYT Y
BCli 0araToruiaHoBOCTI HOro 3B’A3KIB 1
NpOSBIB, a K MyOJIYHO-IIPABOBUNA 1HCTUTYT
— npaBoBa (opMa oprasizalii CycliJIbCTBa;
HPEIMETOCTBOPIOIOUUM e
3araJlbHOTEOPETUYHOI IOPUCTIPYIEHI, K 1
JUId  IOpUAMYHOI HAyKM B IJIOMY, Mae
BUCTYIATH MOHATTS Tipasa [1, ¢. 21].

CyronocHoro € HayKoBa IO3UIIA
A. Kyuyxka [3, c. 8], KOTpuii Haroiourye, mo

IOpUJIMYHAa  Hayka  Mae  3’sCOBYBaTH
3aKOHOMIPHOCTI BUHUKHEHHS,
(YHKLIOHYBaHHsS,  PO3BUTKY  IPaBOBUX
SBHIL, a 3aKOHOMIPHOCTI PO3BUTKY 1
(GYHKLIOHYBAaHHS  JepKaBU — TPEAMET

nositonorii. IlpaBHMYa Hayka BHBYaE
JiepKaBy JIMIIE Yy KOHTEKCTI B3aeMoii

Herald of Zaporizhzhia National University. Jurisprudence

NPaBOBUX 1 JAepkaBHUX ABUII. OcoOIMBOTO
3HAQUEHHA [I€ TIOJIOKEHHS HalOyBae y

IrPOMaISTHCbKOMY CYCHIBCTBI, 10
po30yI0OBYE TIPaBOBY JepKaBy, B SKii
peani3yeTbCsi ~ NPUHIUI  BEPXOBEHCTBA

IpaBa, PO3MEXKOBYETbCS 3aKOH 1 TPaBo.
TakuM 4YWHOM, Ul IIPaBHUYOI HAYKH
BaYUIUBHUM IE€PEYCIM € Mi3HAHHS [paBa.

BpaxoByloun BHKIAQJEHE, TEOPitO
npaBa pO3IMIANAEMO fK, 10 NEBHOI MipH,
CaMOCTIHY IOpUIMYHY HAyKy, CHUCTEMY
HAayKOBUX 3HAaHb MPO CYTHICTh 1 COIaJIbHE
NPU3HAYCHHS, 3aKOHOMIPHOCTI BUHUKHEHHS,
(GYHKIIOHYBaHHS 1 pO3BUTKY ipaBa. CyTTeBI
pucu 1€l HAyKH MM BH3HAYHIIH,
BiJIIITOBXYIOUHCH BIJI HaIpaIfoBaHb
BITYM3HSHUX BueHuX — [7, c¢.17-19], [8]
toimo. OTxe, Teopis Mpasa sIK HayKa €:

- CYCIIUTbHOIO, OCKIJIBKH, JTOCIIIKYE
MpaBoO K CYCHUIbHE SIBUIE, a TaKOX 1HIII
CYCIIUTBHI SIBUIIA, TTOB’S3aHI 3 IPaBOM,;

- IOPUINYHOI — (DOPMYIIOE MPABOBI
Kareropii, JOCIIDKY€E 3aralibHi TOJOKCHHS
PO TPaBo, MEPEIyMOBH HOTO BHHUKHEHHS
1 YMOBH PO3BUTKY;

- 3araibHOI0  IOPUIUYHOIO  —
JOCIIJKYE ICTOTHI THTaHHA BYEHHS IPO
IpaBso, npobaemu, BaXKJTUBI TUIS
IOPUCHIPY/ACHLIIT B LILJIOMY;

- BHUXIJHOIW/  OCHOBOIOJIOKHOI/
METOOJIOTIYHOI0  FOPUANYHOI0  HAYKOIO,
CHUCTEMOTBIDHUM  €JIEMEHTOM, CTPUKHEM
CHUCTEeMH MOpUAWYHUX HAyK, OCKUIbKH,
KOHIENTYalbHI MOJIO)KEHHA Ta TPUHIHUIIH,
KaTeropiaJbHO-TIOHATIHHUN amapar,
chopMyIbOBaHI  HE,  3aCTOCOBYIOTHCS
BCIMa IOpUAMYHUMHU HayKaMH Yy TpoIleci
JOCHIJKEeHHS X crnenupiqyHoro npeaMera Ta
BUpIIIIEHHI BI/IMOBIIHUX 3aBJ/IaHb;

- CHHTE3YI04O0l0/ y3arajJbHIOI0Y0I0 —
nopsii i3 3HAHHSAMH, OTPUMAHUMHU Y
pe3ynbTaTi PO3pOOKH CBOIX CHEIU(IIHIX
MUTaHb, OXOILTIOE/ BHKOPHUCTOBYE/
y3arajbHIOE 1 HayKoBi 3100yTKM 1HIIUX
IOPUINYHUX HAyK Ta MPABOBOI MPAKTUKH;

- (yHIaMEHTaIbHOWO. SIK BKa3ylOTh
M. Ilik 1 /. BoBk, mnpsma mnpakTuyHa
Opi€HTAIlii HE HAJIKUTh JO TOJOBHUX
3aBaHbh Ii€i HAyKd, Ha HOPUIHIHY
TiSUTBHICTh O€3MOoCepeIHhO BIUIMBAE JIHIIE
oOMexeHe KOJIO  3arajlbHOTEOPETUYHUX
3100yTKiB [7, c.18-19]. BigmroBxyrouuch
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BiJ nae¢iHinil (yHAAMEHTAIBHOI HAyKH Y
. 33 cr. 1 3akony Ykpainu «IIpo HaykoBy i
HAyKOBO-TEXHIYHY IisSUTBHICTEY [9], Teopis
mpaBa — II¢ HayKa, JOCIIKCHHS Yy Taimysi
SAKOi OpiEHTOBaHI HEe Ha Oe3mocepenHe
[IPaKTUYHE BUKOPHUCTAHHSA, a Ha OJCpPXKaHHSI
HOBUX  3HAaHb  MPO  3aKOHOMIPHOCTI
opraHizamii 1 pPO3BUTKY CYCILJIbCTBA,
JIOAWHHU, I1X B3a€MO3B’SI3KiB; HAYKOBHUMH
pe3ylbTaTaMH Hapasi €: BUCYBaHHS TiOTE3,
po3poOKka Teopiid, HOBUX METOJIIB Ii3HAHHS,
MOSICHEHHSI TPAaBOBUX SIBHIL, BUSBICHHS
3aKOHOMIPHOCTEH PO3BHUTKY IIPaBa;

- MPOTHOCTUYHOIO, OCK1IbKHU, BUBYAE
aKTyalbHI npoliiemu, BHU3HAYAE
NEPCIEeKTUBHI  HANpSIMU  JIOCHIJDKEHb Y
MeXaxX BJACHOTO MpeIMeTa Ta TPEJIMETIB
IHIINX IOPUIUYHUX HAYK, a TAKOX Y paMKax
MDKITUCIMIDTIHAPHUX TOCIiIKEHb.

Teopis npasa MOKJIMKaHa
JIOCTIDKYBaTH  TpaBo  SK  crenudivne
CyCIIiJIbHE SBHILIE, COLIIOKYIbTYPHHM
(deHomMeH, Oe3nocepeIHbO BUBYATHU:

- CYTHICTHb TmpaBa, MPaBOBHX 1
NOB’S3aHUX 3 HHUM SIBUII Ta IIPOIIECIB,
TOOTO, ICTOTHI SKOCTi, IO BIJPI3HIIOTH iX
BiJl CyMDKHUX ()eHOMEHiB;

- 3aKOHOMIPHOCTI ~ BUHHUKHEHHS,
PO3BUTKY 1 (DYHKIIOHYBAaHHS IpaBa, TOOTO,
3B’A3KM MDK SBHILIAMHM 1 IpOIecaMu, 10
BIIOYBalOTbCSI B OO’€KTUBHOMY  CBITI,
HalpUKiIaJ, 3MIHU ICTOPUYHUX TUIIIB MpaBa.
3a O. Kommunenxko [10, c. 17], Taki 3B’SI3KH €:
MPUYUHHO-HACTI IKOBUMHU (3acBiTUyIOTH
3QJICKHICTh OJHHMX SIBUI BiJ IHIIWX);
00’eKTUBHUMHU (ICHYIOTh HE3alIeXKHO BIJ
BOJII 1 CBIJOMOCTI CYO’€KTIB IIpaBa);
HEOOXITHUMU/ HEMUHYYUMH (HE MOXKYTh HE
BUHUKATH); 3arajlbHUMH (BUSBISIIOTBCS Y
pI3HUX HApoONiB, y Ppi3HI emoxu Ta
XapaKTepU3yIOTh MEBHI MPOLIECH 1 SBHILA 3
OrJIAy, Ha IX CYTTE€BI pHCH); yCTaleHi
(MATPUMYIOTBCS MPOTITOM HEBHU3HAUEHO
JIOBFOTO 4Yacy, HE MOXYTb 3HUKAaTH W
pyHHYBaTHCS MiJ BIUIMBOM 1HIIMX SBULL 200
npoleciB, 3 SKMMHM BOHHM IIOB’s3aHI Ta
B3aEMOJIIFOTH);  3aKOHOMIPHOCTI  TaKOX
MOKHA PO3TJISAAaTH K TOCTIHHI Ta CTiHKi
TEH/JIEHIIi1, ICTOTHI1 JJIsI PABOBOI JIHCHOCTI;

- CHCTEMYy IOPUIUYHUX KaTeropii
(mpaBo, HOpPMH TIpaBa, MPHHIWIHN TpPaBa,
BEPXOBEHCTBO IIpaBa, IPABOCBIIOMICTb,
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MIPABOBIIHOCHHH, 3aKOHOTBOPYICTb,
MPaBO3aCTOCYBAaHHS TOIO) 5K HEOOXiTHMI
TEOPETUYHUN PYHIAMEHT IOPUINYHOI HAYKH
Ta NPAKTUKH, 110 3a0e3neuyye BHYTPILIHIO
Y3TO/KEHICTh Ta €(EKTHUBHICTD FOPUIMYHOL
HayKH, 3aKOHO/IaBCTBA, [IpaBa B LILIIOMY;

- KOHIENmii — CHCTEMH IIOTIISAOIB,
NEBHE  pO3YMIHHS  TNPEIMETIB,  SBUIII,
HaIpUKJIIa], KOHIIETIIi 1 COIIANILHOT,
IPaBOBOI JePIKABH;

- Teopil — BYEHHS, CYKYIHICTb

BUCHOBKIB I0J0 ICHYIOUHX BIJHOCHH,
B3a€MO3B’A3KIB MIpEeIMETIiB i SBUILL
00’€KTHBHOI JIMCHOCTI, HANPUKIAJ, TEOpii
MOXO/KEHHS TIPaBa;

- TEHIEHIT - pe3ynbTar
MOBTOPIOBAHOCTI TIEBHUX NPABOBUX SIBHIII,
IO 3aCBIAUY€, HAPUKIAJ, CTIHKI HalpsMU
IIPABOBOTO PETYJIOBAHHS PI3HUX BHUMIIB 1

aCIIEKTIB MPaBOBITHOCHH, K
JIeMOKpaTH3aLis i ryMaHi3aris
3aKOHO/IaBCTBA;

- TpaBOBHUU CBITOIJIAN, TIPaBOBA
CBIJIOMICTb Ta MPaBOBa KyJIbTypa.

TakuM 4YHHOM, TIpeIMETOM Teopil
npasa (TUM, 1110 BOHA [TOKJIMKAHA BUBYATH) €
npaBo SK crenudiuHe CyCHilbHE SBUIIE,
HOoro CyTHICTh, IMaHEHTHI BJIACTUBOCTI M
3aKOHOMIPHOCTI BUHUKHEHHS,
(YHKIIIOHYBaHHS Ta PO3BUTKY IIpaBa,
MIpaBOBHUX, Ta MOB’SI3aHUX 3 HUM, SBULL 1
NpoIeCiB, a TaKOX IOPUIWYHI KaTeropii,
KOHIIeTIIi, Teopii, TEeHJCHIli, MpaBOBa
CBIJIOMICTb Ta NPaBOBa KYyJIbTYpa.

Meroto Teopii mpaBa € HAKOMTUYEHHS
Ta CUCTeMAaTu3allisd 3HaHb PO BUHUKHEHHS,
(YHKIIOHYBaHHS 1  PO3BUTOK  IIpaBa,
NpPaBOBUX Ta IHIIMX SIBHIL, OB A3aHUX 3
HUM, a TaKOX po3poOka crocobiB 1 3aco0iB
BUPILLICHHS NMPOo0JIeM IOPUINYHOI Teopii Ta
npaktuku. CBOIO  JeTamizaiiio  MeTa
3HaXOQUTh Yy TakUX 3aBOaHHAX: 1)
MpoaHali3yBaTH W OMHCATH BHYTPINIHIO
OpraHizalito  mpaBa  SK  peryuiaropa
CYCIIJIbHUX BIJHOCHH, a caMe: PO3KpUTH
CYTHICTh TpaBa, HOro BIAMIHHOCTI BIJ
IHIIMX COLIAJIbHUX SIBMILL, MICII€ B CTPYKTYPI
CYCHUIBCTBA Ta CYCHUIbHE MpPU3HAYEHHS, a
TaKoX 3MICT 1 (opMU HOro BUpakeHHS I
ICHYBaHHS; IPOaHAJi3yBaTH CUCTEMY IpaBa
SK LUTICHY CYKYIIHICTb ii CKJIal0BUX (HOPM,
rajgysei,  IHCTUTYTIB) Ta  MEXaHi3M
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peamizanii mpaBa; 2) omMcaTH iCHYIOYI/
(GYHKIIOHYIOYl  TPaBOBI  CHCTEMH  Ta
MPOTHO3YBATH iX CTaH; 3) yJOCKOHAIIOBATU
IOPUAUYHY TEXHIKY, 3aKOHOJaBUY
CTHJIICTHKY, METOJIM TIyMadyeHHs IpaBa
TOIILIO.

[Tpu3HaueHHs Teopii mpaBa K HAYKU
KOHKPETH3y€TbCsl depe3 i1 dyHKmii —
OCHOBHI HAaINpsIMH BIUIUBY Ha TEOPETUYHY
IOPUCHIPYACHLII0 1 IOPUIANYHY TPAKTUKY.

Bci byHKIIT B32€MOIIOB’sI3aHi,
peai3yrThes KOMILIEKCHO, 110
KOPECIOHIYETHCS i3 CUCTEMHUM

XapakTepoM caMmoi Teopii IpaBa SIK HayKH.
I[Ipu  uboMy,  BpPaxOBYIOUM  HAYKOBI
pe3yibTaTH, BHUKIAACHI Y JITepaTypHUX
oKepenax — [3, c. 8] [6, ¢. 11-12], [7, c. 21-
24], [8] ToIi0, YMOBHO iX MOKHA MOIITATH
y nBi rpynu: 1) 3aranbpHi — BiacTHBI Teopii
npaBa SK Oynp-sKiii Tamy3l 3HaHb;, 2)
CreniajgbHi — BIACTHBI CYTO Teopii mpasa siK
Haylli, BiIoOpaxalTh O0COOIMBOCTI  ii
npeaMera.

OYHKIISIMH MEPIIOT TPYIIH €:

- mi3HaBaJIbHA/ CBPUCTHYHA  —
HAKONWYEHHs1 HAyKOBUX 3HaHb PO IMPaBo 1
SBUIIA, TIOB’SI3aHI 3 HUM, MPaBOBY
peasbHICTh;  CIPUMHATTS, OCMHCIEHHS,
PO3yMIHHSI, MOSICHEHHSI, IHTEpPHpEeTaLis X
3HaHb;

- KpUTUYHA/ aHANITUYHA — KPUTUYHA
OLIIHKa BUSIBJICHUX BJIACTUBOCTEH,
TEHIEHIIIH, 3aKOHOMIpHOCTEN
(YHKLIOHYBaHHS 1 pO3BUTKY IIPaBa 3 METOIO
MiJICWJICHHST 1X TO3UTHBHUX SIKOCTEH Ta
YCYHEHHSI HeTaTUBHHUX;

- aKcloJIOriYyHa — BCTaHOBJIEHHS
I[IHHICHOTO 3HAueHHs/ MOTeHLialy Ipasa,
BHUBUEHHS IpaBa SIK LIHHOCTI Ta IPaBOBUX
[iHHOCTeH (mpaBa Ta CBOOOAM IIFOJIMHH,
BEPXOBEHCTBO MpaBa TOIIO);

- TNPOrHOCTMYHA  —  HAyKOBE
nependavyeHHssT MUIAXIB Ta  pe3yJbTaTiB
PO3BHUTKY MpaBa, 3ar00iraHHs BUHUKHEHHIO
npo0iieM, sIKI MOKYTh IOCTaTH y MPaBOBIH
cdepi;

- MIPaKTUYHO-OpraHizaiiina/
HayKOBO-TIpUKJaJHA  — HE TUIBKH
dbopMyBaHHS TEOPETHYHOTO (YHIAMEHTY
IOPHUCIIPY/ACHILIT, ajie i BUpIIIEHHS 3aBJaHb,
SK1 BUHUKAIOTh y MTPAaBOBIiil MpaKTHULIL;

Herald of Zaporizhzhia National University. Jurisprudence

- CBITOIUISITHO-BUXOBHA -
OOTpYHTYBaHHSI CHCTEMH TIOTJISA/IIB HAa TTPaBO
Ta 3QIACHEHHS BIAMOBIJHONO BUXOBHOI'O
IJIMBY Ha CYCNUIBHY ¥ IHIWBIAYyaldbHY
CBIZOMICTB/ IPaBOCBIZIOMICTb.

Mo dynkwii  apyroi  rpymu
HaJIe)KATh!

- aKyMyJsIliiiHa — y3araJbHEHHS Ta
CHUCTeMaTH3allisl pe3yabTaTiB 1 BUCHOBKIB,
HAKONMWYCHUX  IHIIUMU  HOPUAHNYHUMHA
HayKaMH Ta IPABOBOIO MPAKTHKOIO;

- CHCTEMOTBIpHA — IHTerparis
IOPUNYHUX HAyK B TApMOHIMHY CHCTEMY
3HaHb 3 €IMHUM KaTeropiaibHO-TIOHATIHHIM
amapatoMm, C(QOpPMOBaHUM Yy pe3yJbTari
y3arajbHEHHS ICTOTHHUX O3HaK OCHOBHHUX
MpaBoBHX  sBHUIN.  HasBHICTE  Takoi
YHIBEpCAJIbHOI IOPUIUYHOT MOBH — BaXKJIHBA
YMOBa TPOBEICHH HE JHIe 0e31ocepeIHbOo
HAYKOBO-TIPABOBUX  JIOCHI/DKCHb, ajie U

3aKOHOTBOPYOI, [IPaBO3aCTOCOBHOI,
MpaBOiHTEPIPETAIHOT Ta 1HIIO1
IOPUMYHOT JTISTTHHOCTI;

- METOJOJIOTiYHA —  po3poOKa
CHCTEMH  METONIB  Ti3HAHHS  MPaBOBOI
IHACHOCTI SIK OCHOBH MIPOBEIICHHS

JOCITI/PKEHb yCiMa IOPHIMYHIMU HAyKaMH;
aKTyasi30BaHa y 3B’A3Ky 3 IMEPEXOJOM Bif
METO/IOJIOTTYHOTO MOHI3MY JIO TUTIOPAJIi3My.

Haransanm Hapasi €
KOHIENTYaTbHUN TEperyisa TpaaulliiHuX
ySIBJIEHb po JepKaBHO-TIPABOBI1

3aKOHOMIPHOCTI Ta MOTJIUOJIEHE OCMUCITICHHS
POl  IOpPUAMYHOI HAyKd B Cy4acCHOMY

CYCIILTBCTBRI, 3a3Havae M. Kenbman.
OcmucaeHHs COIiaIbHO-€KOHOMIYHHX,
MOJIITUYHUX, KYJIbTYPHHUX 3MiIH Ta

JOCHI/PKEHHS ~ HOBMX  IPaBOBUX  peajiid
MOBUHHI 0a3yBaTHCS Ha HOBITHIH cHCTEMI
TEOPETUYHHUX ysABJIEHb, C(HOPMOBAHUX Yy
pe3ynbTati neperisay (imocoChKHX OCHOB
1 METO/IB HAYKOBOTO Mi3HAHHS MpaBa, 110 €
B)XJIMBOIO TIEPETYMOBOIO PO3BHTKY SIK CaMOi
IOPUMYHOI HayKH, Tak 1 (OpMyBaHHsA
eeKTUBHOI CHCTEMH TIPaBOBOTO
pEeryioBaHHs, MiJICYMOBYe BueHHil [4, c. 3,
4].

OTxe, 3arajJlbHOTEOPETUYHA
IOPUCTIPY/ICHITIS] PO3BUBAETHCS 1] BIUTHBOM
YUHHUKIB, Cepel AKHX € SK Ti, 110 CIIPUIIOThH
il OHOBJIEHHIO, TaK 1 Ti, IO TATBMYIOTh HOTO,
Opu IbOMY, J€AKi 3 HHUX OJHOYACHO
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3OIACHIOIOT, K  IIO3UTHBHHH, Tak 1
HeraTMBHUN BIUMB. Hapasi ykpaiHChKOIO
IOPUCTIPY/ICHIIIEI0 TIOKH IO HE BiJKHHYTa
paJsTHCBKO-TIPaBOBa TpaauLis 1010

OaueHHs  mTpeaMeTa  Ii€l  HAYKH  SIK
JIBOETMHOTO.
Y pe3ynbTarti MIPOBEJICHOTO

JOCIIIPKEHHST TEOpil0 TpaBa PO3IIISLIAEMO
K, 0 TIEBHOT MipH, CAMOCTIIHY IOpUIHYHY

HayKy, CHCTEMY HAyKOBUX 3HaHb IIPO
CYTHICTP 1  coLiagbHE  MNPHU3HAYCHHS,
3aKOHOMIPHOCTI BHHHMKHEHHS,

(GyHKLIOHYBaHHS 1 PpO3BUTKY TIpaBa. 3a
CBOEIO CYTHICTIO TEOPis MpaBa — CYCIJIbHA

Hayka. Sk ropuauyHa Hayka BOHa €
3araJbHOIO, METO0JIOT1YHOIO,
byHIaMEHTAIBHOIO, CHHTE3YIOUOIO,

MNPOrHOCTUYHOK. [IpeaMeTom ii BUBUEHHS €
npaBo SIK crenu@pidHe CyCHijibHE SBUIIE Ta
IOpUJIMYHI  KaTeropii, KOHIeNIii, Teopii,
TEHJICHIII, TPaBOBa CBIJOMICTh, IIPaBOBa
KyJIbTypa. MeTa 11i€l HaykKu — HaKOTTMYEHHS
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KOHKPETH3YETbCS ~ MeTa, 3aBJaHHSI Ta
MpU3HAYCHHS Teopii mpaBa (Ti3HaBaIbHA,
aHAJIITUYHA, IPOTHOCTHYHA, CHCTEMOTBIpHA,
METOJI0JIOT1YHa, HAyKOBO-TIPUKJIA]IHA,
aKClOJIOTIYHA, CBITOTJISITHO-BUXOBHA,
aKyMyJISIIIifiHa), pealmi3yloThCsl KOMIUIEKCHO,
o0 3arajJioM BigOuBae Xxapaktep 1€l
HAYKOBOI Tajy3i sIKk CUCTEMH 3HaHb.
OueBuaHO, IO TeEOpis IMpaBa sK
Hayka nepeOyBae Ha IIOYaTKOBOMY eTarli
CBOIO pPO3BHUTKY, ii MiCle B YKpaiHCBKil
IOPUCTIPYICHIIIT HE BU3HAYEHE, O1IbIIIE TOTO,
BITYM3HSHI BYEHI, IEPEBAXHO, MOKU 110 HE
TOTOB1 COpPHMMATH ii SIK CAaMOCTIHHY Tainy3b
3Hanb. O/HAK, BiAMEXYBaHHS Teopii mpasa
Bill Teopii JaepkaBu 3a cHEIUDIYHUMHU
npeaIMeTaMHu Ta iX OKpeMe JIOCIHIKCHHS €
ChOTOJIHI HarajabHOW HeoOXxigHicTio. Ile
JeTepMiHOBaHE MIparHeHHsIM HaIIOl
JIep’KaBU IHTETPYBATUCS B €BPOMEHCHKUIT Ta
CBITOBHH TPOCTIp, Y TOMY YHCIi HayKOBHA
Ta OCBITHIH, MOAOJATH TPUBATY 130JIALIIIO0

1 cucreMaTH3allist 3HaHb PO MPABO 1 SBUIIA, BITYM3HSHOT  IOPUAMYHOI  HAYKH  Bif

MOB’s13aHI 3 HUM, Ta PO3poOKa CrocoOiB €BPOMNEHCHKOI 1 CBITOBOT KYyIbTYypU 1

BUpIMICHHS MPOOJeM FOPUAMYHOI Teopii i IPaBOBOT Teopii i 30araTutucs

MIPaKTHUKH. OyHK1Ii1, B SIKAX BIJIMOBIIHUMH ITPABOBUMH HaI0aHHSIMH.
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HOHHTTH, O3HAKM Ta BUAHU J€PKaBHUX COIIia.]'IbHI/IX J0IMOMOr
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CoyianvbHUll  3axucm, 0epICcasHa
coyianbha 0onomoed, COYianbHi
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HocmimkeHo iCTOpUYHI BUTOKH CTAaHOBICHHS Ta (HOpPMYyBaHHS
coLiabHOrO  3a0e3MeueHHsT Ha PI3HUX  eTamax PO3BUTKY
cycniibcTBa. ChOpMyJTBLOBaHO TOHATTS JACPKABHOI COLIATBbHOL
JIOTIOMOTH, BUXOJSYH 3 Cy4aCHHX IOTPeO yKpaiHCHKOI JepKaBH Ta
cycniyibcTBa. OXapakTepu30BaHI OCHOBHI O3HAKH JEPXKaBHOL
comianpHOi oromoru. Hanmana kinacudikariis coliaibHUX JOIOMOT
3alIe)KHO BiJ] Cy0’ €KTIB OTpUMaHHS, (opMH TpU3HAYCHHS, BHIY
COIIaTFHOTO PU3HKY Ta IITHOBOTO MPU3HAYCHHS.

Concept, features and types of public social assistance

Tymchenko L.M.

Dnipropetrovsk State University of Internal Affairs,

26 Gagarin ave., Dnipro, Ukraine

lilya_83@ukr.net

Key words:

social assistance, social protection,
public social assistance, social
risks, low income nature, minimum
standard of living.

The article is devoted the study of the concept of public social
assistance. It considers historical stages of the establishment of
public assistance. The author notes that history of social aids roots
in primitive society. The origin of social assistance is explained by
the emergence of moral feelings of altruism, aid, justice, which
manifests as an instinct of self-preservation. The purpose of social
assistance always has consisted in supporting outcasts, saving
labour force and preventing starvelings' revolt. Various social
institutions were entrusted with the organization of providing social
assistance at different stages of the development of society. During
the time of ancient states, the provision of social assistance
depended on the will of the ruler, although it received some
legislative consolidation. In the Middle Ages, the church assumed
the role of the main social institution. At the end of the XVIII
century, secular (private and public) associations, communities,
agencies began actively develop along with charitable institutions
initiated by the church. The secular charitable organizations sought
to be independent of the church as an institution, to participate in
the assistance relations on a secular basis. The aiming at self-
realization, solving socially significant issues on its own based on
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life experience, determining the spheres of assistance influence
independently — all of these things motivated for the self-
organization and the creation of charitable societies. Scaling up of
private philanthropy, as well as increasing its role as a social
institution encouraged the authorities to regulate it: establishment
of charitable organisations was sanctioned by the government
agencies, and the authority set social and economic preferences for
the charitable subjects, controlled and often partially subsidized the
activities of charitable organizations. At the present stage, social
work is not only the assistance to people on lower incomes but also
the individual approach to each person taking into account exactly
his/her needs, which is aimed at increasing the person’s ability to
self-development and improve its adjustment to life in society.
Social assistance is a system of measures aimed not only at
financial supporting but also at bringing a person back to active life
and work, restoring social status and forming of personal qualities,
directions towards adaptation to the conditions of normal human
life through legal and pecuniary protection of the existence,
preparing for self-maintaining with the formation of the ability to
movement and communication, independent self-provision of
everyday life needs. In Ukraine, social assistance is provided on the
basis of the following principles: targeting; accessibility; voluntary;
priority in providing such assistance to minors, families with
children, disabled citizens; provision of social assistance on the
basis of established social standards in the size and at the level that
corresponds to the needs of an individual and is conditioned by the
economic opportunities of the state; the targeted use of funds
specified for the provision of social assistance; inconvertibility of
social assistance.

KoxHa nronHa Mae mpaBo Ha TifgHE B.C. Angpeesa, M. Cuporu,
KHUTTS Ta COLIAJIBHUNA 3axHCT. Bu3HaueHHS M.JI. 3axaposa, ET. Tyukosa,
MOHSTTSL JIEP>KaBHOT COIIaIbHOT JTOTIOMOTH B.C. Tapacenko, B.B. JXKepnakoBa. Ae

IPYHTY€ETHCS Ha TPaBi 0COOM Ha COI[ialbHUN
3aXUCT, 3akpimiieHomy y crarti 46
Konctutymii  Vkpaiau. Iligmamatoun min
BILJIMB TOTO YH IHILIOTO COLIAILHOTO PU3UKY
JIOMHA Ha JeAKWA dYac, a MOXJIHMBO 1
Ha3aBXKIM BTpayae 3JaTHICTh 10 TPYHAOBOI
JISUTBHOCTI, camM03a0e3NeUCHHs, a 1HKOJIU 1
€caMOOOCTyroByBaHHs. Y IIbOMY BHITQJIKH
JIOMHA ~ Ma€  MpaBO  CKOPHUCTAaTHUCA
NIep’KaBHOIO  COMLIAJBHOIO  JIOMOMOTOIO.
Hanmanns ocCTaHHBOI TOBMHHO HE IPOCTO
3aXUCTUTH JIIOAUHY BiJ TOJOMy, aue 1
CTBOPUTH  yYMOBH  JUISI  TOJAJBIIOTO
MPUCTOCYBAHHS IIl€T OCOOM 110 KUTTSA Yy
CYCHUIBCTBI. Tomy (bopMyITIOBaHHS
Cy4yaCHOTO BH3HAYCHHS 1 XapaKTCPUCTHK
COLIIANIbHOT JOMOMOTH € JIy’)K€ BaKIHMBUM
Uit GOpPMYBaHHS JICPXKABHOT TOJITHKHA Y
cdepi corianbHOTO 3a0e3MeYeHHS.
JloCHiHKEHHIO TIOHATTS  COIIAIBHOT
JOTIOMOTH ~ OyiaM  TPUCBSIYEHI  pOOOTH

Herald of Zaporizhzhia National University. Jurisprudence

OLIBINICTh HAayKOBLIB 3BEPTAIOTh YBary Ha
aliMEeHTapHUI Xapaxkrep coLabHOL
JIOTIOMOTH 1 MEHIIEe NPUIUIAIOTH yBaru ii
CTUMYJIIOIOUUHN (YHKIIII.

Tomy Mertoro wiei pobotn €
dbopMyBaHHS Cy4acHOTO BU3HAYCHHS
colianbHOI JOMOMOTHM, 11 XapaKTepHUX
O3HAK, BUXOJASYU 3 ICTOPHYHOTO PO3BUTKY
colLlialbHOTO 3a0e3Me4YeHHs Ta CY4acHUX
BHUMOT JIO COIIaIbHOT MOJIITUKH JIEPKaBH.

[cTopisi BUHHKHEHHS COIllaTbHHUX
JIOTIOMOT 3HAXOJUTh CBOE KOPIHHS IIE Yy
NEPBICHOMY CYCHUIBCTBI. 3BICHO Ha I[bOMY
eTami  pO3BUTKY  JIFOJCTBA  COIllaJIbHA
JIOTIOMOTa MaJla He MOCTIMHUI XapakTep 1 B
OCHOBHOMY TMoOJjsiraja y OOMIHI Japamu,
no0OyTOBUX IOCIyrax Ta Iepefadi 4acTHHU
BUPOOJIEHOI  HAJIMIIKOBOI  MPOAYKIIi
BOXK/SIM Ul BUKOPHUCTaHHS Ha TPOMAJICHKI
notpedu. JloCHITHUKH TMOSABY COIladbHOT
JIOTIOMOTH ~ TOSICHIOIOTh ~ BHUHHUKHEHHSIM

no. 4. 2018 ISNN 2616-9444



MOpaTbHHUX MOYYTTiB ANBTPYizmy,
JOTIOMOTH, CIPaBEJIMBOCTI, 10
MPOSIBIISIETHCS SIK THCTHHKT CaMO30epeKeHHS
[3, c¢. 9]. 3a wyaciB cTapojaBHIX JeprKaB
HaTaHHS comianbHOL JIOTIOMOTH
PEryJoBaJIOCh PENIriHHUMHU, MOpATbHUMH,
a TaKOXX 3aKOHOJABYMMH HOpMamu. MeToro
COIlialbHOI JIOTIOMOTH B TOW dac Oyna
HiATpUMKa 3HEIOJICHUX, 30epeKeHHs
TPYIIOBUX  pecypciB Ta  3amoOiraHHs
rononauM OyHTam. Tak, y CrapogaBHROMY
Kutai 6ynu po3po0sieHi OCHOBHU COIliabHOT
MOJIITUKA Y HAI3BUYAWHUX CHUTYAI[isX, SKi
nepeabavany  OE3KOIITOBHUM  PO3MOJILIT
301%0Ks, BUKOPUCTAHHS BCIX IMYCTYIOUH
3eMeJb JJIs TOCIBY IBOTO 301KKs, HaBITh
nepeceNieHHs TOJOAYIOYNX y OJaromory4Hi
perionun kpaimu [3, c. 14]. Ocobnuswuii
PO3BUTOK OTpUMAaa colliajgbHa J0MoMora y
CTapo/JaBHIX MicTax - aepxkaBax [IpeBHbOI
I'penii — A¢dinn i Cnapra. 3a gaciB Conona
Oys0 mpoBeneHo pan pedopM, MO CHPHUIIN
3aXUCTy IHTEpEeCiB JiTel, 33MEHIINIACH
KUIBKICTh TPOAaXIB MJITe 3a HecIaTy
OopriB ixHiMH OaThbkaMu, Ha OAaTbKiB
MoKIagaBcs OOOB’SI30K HABYaTH  JiTeH
MIEBHUM npodecism. Cnocobom
MIATPUMaHHS  HaWOITHIIIOrO  HACEICHHS
CTaJl0 pEryisipHEe MPOBEACHHS CIMIIOCIH 3
OE3KOIITOBHOIO po37aueto ki OiTHAKAM.
JepxaBa movana MNOpUIUISITH yBary 1
BIICBKOBHUM, SIKI OTpUMaM MOpaHEHHs abo
IHBAIIHICTL, Ha BiliHI, HaJalOYM OCTAHHIM
MmarepiajibHe  3a0e3leuyeHHs. 3a  4YaciB
CraposaBHROTO PUMy pO3BHUTOK COITiabHOI
HOIATPUMKH  HaceleHHs 300Ky JepiKaBu
HaOpaB e Outbmimx oOeptTiB. B mel wac
nepkaBa Oepe Mijx CBilf KOHTPOJIb CHUCTEMY
JIOTIOMOTH JITSIM-CUpOTaM, O0aTbKaM, BEJIHKa
yBara IpUIUIUIach MIATPUMIN BB, JKIHOK,
JTKYBaHHIO O1HUX, JIOTIOMO31
MOCTPaXKIATUM BiJI CTUXIMHOTO JIUXa.

B nepiog cepenHbOBIUYS  poOJIb
OCHOBHOTO COIIIQJIbHOTO 1HCTUTYTY Ha cebe
B3sUTa MepKBa. XPUCTUIHCHKE MUTIOCEPIS SIK
BHJ COLHAJLHOI JOIOMOTH 1J€0JIOTTYHO
IPYHTYBAJIOCSI Ha pENIriiHUX JorMarax: y
nepiry 4epry Ha Jto0o0Bi 10 OIMKHBOTO (SIK
JI0 caMoro cebe) 1 100poMy, CIiBUYTIUBOMY
CTaBJICHHI N0 JIOACH, SIKi TMOTpamuid B
Hemacta[3, C.22]. llepkoBHa coriagbHa
JIOTIOMOT'a TMoJIsiraia y nepioguuHii po3aayi
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MWJIOCTHHI, YTBOPEHHIO IIMUTAIIB TpH
MoHacTupsix. OcoOnuBe  3HAa4YeHHS Y
PO3BHUTKY OCBITH 1 HAYKH BiJIIrpajid YepHedi
OpJilcHU (aHTOHIHM, TAMIUTIEPH, 10aHHUTH).
Y XVIHI-XIX ct. mpouec cekymspu3amii
MPU3BOAUTH 10 MOJIITUYHOTO i
€eKOHOMIYHOTO ocnalneHHs LIEPKBH,
3MEHIICHHS 11 CYCHIJIBbHOI 3HAYUMOCTI, IO
MO3HAYWIIOCS ~HAa  XapakTepi  BIJHOCHH
comianpHOi  fmomomoru. llepkBy  Biana
nepecrtae  po3risgaTH  SK  JTOMIHYIOUWH
cy0’ext pomomoru. BoHa 3ByXye CBOIO
chepy HIATBHOCTI K Cy0’€KT MHUIOCEepIs,
NPUIHMHSIOTH poOOTy Oararo EepKOBHO-
MOHACTHPCHKUX  YCTaHOB,  3HIDKYIOTHCS
MOYKJIMBOCTI LIEPKOBHUX MIPUXO/IIB.
LlenTpanpHe Miclie TOCTYHNOBO 3aiiMarOTh
Jep>kaBa ¥ IHCTHUTYTH TPOMAJISIHCHKOTO
cycninberBa. Hampukinmi XVIII cr. mopsia
13 OJIarOMIMHUMU 1HIIIHOBAaHUMH IIEPKBOIO

YCTaHOBaMU MOYNHAIOTh AKTUBHO
pO3BHBATUCS  CBITCbKI  (mpuBaTHi |
IPOMAJICHKI) TOBapHUCTBA, acorriari,

areHrcrBa. CBITChKI OnarofiiliHi oprasi3arii
nparayau OyTH HE3aJIe)KHUMHU BiJl IEPKBU
AK 1HCTUTYTY, MpUHAMATH  yd4acTb Y
BITHOCHHAX JIOIIOMOTH HAa CBITCHKI OCHOBI.
[IparnenHss camopeanizaiii, BHpIIIyBaTH
CYyCHUIBHO 3HAYMMi IUTaHHA BJIACHOPYY,
CIUPAIOUMCh  HA  KUTTEBUHA  JOCBIJ,
CaMOCTIHHO BHM3HA4aTu cQepu BIUIMBY
JIOTIOMOTH — yce 1IIe CIOHYKalo 10
camooprasizauii ¥ CTBOpeHHS OJarofiiftHux
TOBapuCTB. [3 3OLUIBIICHHSIM MacmTadiB
MPUBATHOTO OJAroJiMHUIITBA, a TaKOX
MiBUIIEHHS HWOTO poJii K COI[aJIbHOTO
IHCTUTYTYy CIOHYKAaJO BTy 3alHSTHCS
iioro PEryIIOBaHHSIM: BIJIKPUTTS
OnarofiiHUX TOBApUCTB CAHKIIIOHYBAJIOCS
BIIQJIHIMHU OpraHaMH, BJiaJja BCTAHOBIIOBAJa
coliaJibHl #  €KOHOMIYHI  mpedepeHuii
cy0’exTam nOoOpOIiHOCTI, KOHTPOJIOBaIa i
HEPIJKO YaCTKOBO CyOCHIItOBaNIa AISUTHHICTh

OmaromiiiHux oprasizarfiii. Bmana
CTBOpIOBAJIa HOPMATHBHO-IIPABOBE  ITOJIC
(bYyHKIIOHYBaHHS IHCTUTYTY

OnarofiiiHUITBa, 110 B1IOMBAJIO I1HTEpECU
Ccy0’eKTiB JOOpOAIHOCTI ¥ CyCHiIbCTBA B
mimomy. HoBum  Tumom  GraromiiHuX
3aKJIa[iB CTAIX IIKOIX IS JITE€H, AKI Maau
BIIXWIEHHS y (I3MYHOMY H PO3YMOBOMY
PO3BHUTKY (CIIMMX, TIYXOHIMHX, PO3yMOBO
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BIJICTAJIUX ). 3aBIgaKu JIOTIOMO31
TPOMAJCBKUX  [iA4iB Ta  MPUBATHUX
NPOMO3ULIN IMUPOKE MOIMUPEHHS B €Bporii
OJIepXKany JEHHI TPUTYJIKUA I JITEH, sKi
Ha3BAIM  JUTAYMMU  cajkamMu. Bonu
CTBOPIOBAJIUCS IS IITE€H, 4ri OaThbKu OYIH
3aliHATI Ha BUPOOHUIITBI, y TEpIIy Yepry,
JUIT  HaWOITHIMX  BEPCTB  HACEJICHHS.
Crapuii J1iTH HaBYaIHMCS B HUX OCHOBaM
peMeciia, IIWTTS, B’S3aHHA W T.[.
3’aBnsAOTBCT W ocoOmmBI 00 €KTH
JOMOMOTH, IO BIANOBIZAJIM OCOOHCTICHHM
npiopuTeTaM 1 1HIMBIAyanbHOMY OadeHHIO
npo0sem CYCIUIBbCTBA. Hampuknan,
BUHUKAIOTh TOBAPUCTBA EMaHCHMAmii ¥
3aXUCTY JKIHOK, TOBapHCTBa BJAILTyBaHHS
Oorociyxinb Ui rryxoHiMux. Y 1863 p. 3a
IHIIIATUBOK IIBEHIIAPCHKOTO Oi3HECMEHa
Anpi Jlronana y XKeneBi Oyno CTBOPEHO
ToBapucTBO YepBoHOTO Xpecra, AK€ CBOIM
NPIOPUTETOM BHU3HAYMIIO HOBI CyO’€KTH
JIOTIOMOTH — TIOpaHEHI 1 XBOpi BOiHU. Y
MOJAJIBIIIOMY IS 1HIIIATHBA TIEPETBOPHIIACS
B MDKHapOJAHMM  TyMaHITapHHH  pyx
YepsoHOrO Xpecra 71 UYepsoHoro
[TiBmicsans, y sIKOMy HHHI OepyTh y4acThb
O0mu3pko 97 MINBHOHIB 10OPOBONBLIB Y
BCHOMY CBITI [3, c. 62].

v nepion iHycTpiamizamii
BiZIOyBaeThCsl TpaHcopMmariss 1HCTUTYTY
ciIM’T K cy0O’ekTa COLIaJIbHOIO 3aXUCTY
mroauHu. Tak, y CUTbCBhKIN CiM T epeBakaiu
HerpomoBi (OpMH COLIANBbHOI JOIOMOTH:
HaTypanbHa  jgomomora  (Txka, OJIAIT),
BHyTpiciMeliHa pealOumiTauis, MOCIyru U
¢biznyHa JI0TIOMOTa. ko xK
JIOMOTOCTIOIAPCTBO OyIo He3/[aTHe
peasi3oByBaTH 3aXUCHI (PyHKIIIT, TO ClIbChKa
rpomMaga Joromaraja THM, XTO IIbOTO
notpedyBaB. Micbka ciM’s, Ha BIAMIHY BiX
CITbCBKOi,  OUIBIIIOI  MIpPOO  MOIJa
KOPHUCTYBATHCS 30BHIIIHBOIO
1H(PaCTPYKTYpOIO JIOTIOMOTH: JIIKApPHSAMH,
Jie MOXKHa OJIep>KaTH MEJIUYHY JOIOMOTY,
TUTSYUMH ~ CaJIKaMH, KyJOd MaTd Morja
BiZIBECTH JUTUHY 1 30€pertu TpyrOBY
3afHATICTh, ONIaroMIMHWUMH  OpTaHi3allii,
npodeciiiHO-TPyIOBUMHI 00’ €THaHHSMH,
KacaMH B3a€MOJIOTIOMOTH TOIIIO.

Ha cywyacHomy erami corianbHa
pobora — 1€ HE TUIBKM JIOMIOMOTa
MaJio3a0e3MeYeHM BepCTBaM HaceJIeHHS,
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ane 1 IHOUBIMyambHUN WIAXIA A0 KOXKHOI
0COOMCTOCTI 13 BpaxyBaHHsIM came ii
notped, sIKUK CIIPSIMOBAHHIA HA TT1ABUINCHHS
3IaTHOCTI miel 0COOHMCTOCTI bi (o)
CaMOpPO3BUTKY Ta MOKpAILEHHS il
MIPUCTOCOBAHOCTI JI0 KUTTS Y CYCIIJIbCTBI.

Jlo cydacHHX Mojeneil comiaabHOl
MOJIITUKY HaJeXaTh JiibepajabHa MOJEIb,
KOHTHHEHTAJbHO-€BPOIIEChKA MO/IEIb,
CKaHJUHABChKa MOJIEIb.

OcobnuBicTh  JiOepanbHOi  MOZENi
noyisira€ B TOMY, 110 B TMHUTaHHSIX
COIaIbHUX, 30KpeMa, 3a0e3NedeHHi CBOTO
no0poOyTy,  IepeBara  HAJga€eTbCsA  HE
JiepKaBi, a OCOOMCTUM 3YCHIUIIM KOXKHOTO
OKpeMoro rpomaasHuHa. Llg  Moxenb
nependOavae  JepKaBHI  O0OB’SI3KHM 3
COLIIAJIFHOTO 3aXUCTY JIUIIE A HalOiIbII
Bpa3IMBUX Trpyn HaceneHHs [2]. Yci iHm
rpOMaJIsHU TOBUHHI 3a0e3mneuyBatu cebe
CaMOCTIfHO, a TIpM HACTaHHI TOr0 YH
IHIIOTO COINAJIbHOTO PU3HMKY MarepiajibHa
MiATPUMKA  3JIIACHIOETBCS 32  PaxyHOK
cTpaxyBaHHs. Takox uisi Takoi Mojeni €
XapaKTepHUM BHUCOKHUI PO3BHTOK CBITCHKOTO
OmaromiiHunTBa. L1 Momenr HaNOLIBII
nomupera B CIIA, BenukoOpuraHnii,
Kanami, Ascrpanmii, SAnonii. 3aBasgku
BUKOPHCTaHHIO nibepanpHOT Moieni
3MEHINYIOThCSI ~ BUJATKH  JIepKaBH, Ta
3pocTae ocobucra B1JINOB1IaJIbHICTD
JIFOJIMHU 32 CBOE JKUTTH.

JIs  KOHTHHEHTAJIbHO-EBPOTIECHKOT
MOJIeIl € XapakTepHUM OO0 €THAHHS 3yCUJIb
Jep)KaBl Ta BEIUKHX KOpIOpamid y
3a0e3neueHHi COLIAIBHOTO 3aXUCTY.
PoboTonasii 1 cami npaiiBHUKN NPUHMAIOTh
aKTUBHY Y4YacThb Yy CTpaxyBaHHi, ane 1
JIep>kaBa  BUIUISE 3HAYHI  KOIITH  HAa
couianbHe 3abe3nedeHHs. g moxmens mae
00OB’SI3KOBOIO  MONEPEHHOI0  YMOBOIO
BHCOKO ¥ 100pe opraHizoBaHe CyCHUIbCTBO 1
€ TIACYMKOM TOJITUYHOI MPUXUIBHOCTI
CyCHUIbCTBA MPUHIMIIAM 100poOyTY [2].

VY ckaHIUHABCHKI MOJENI MPOBIIHY
poJb Yy CoOLiaJbHOMY 3aXMCTI Bijirpae
Jiep)kaBa 3a paxyHOK 3HAYHUX TOJATKIB 3
rpoMajsiH. AJle HaMararouyuch 3a0e3MeYUTH
HAJIeKHUW PIBEHb KUTTS BCIM  CBOIM
rpoMajJsiHaM He3aJeXHO BiJl iX BIKY, OCBITH
Ta TMpane3JaTHOCTi, JepKaBa B TOH JKe Yac
CTBOPIOE YMOBU TUTSE JenapcTBa,
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Oe3iHIIIaTUBHOCTI Ta BiIOUBae Oyab-sKe
Oa)kaHHS 10 CAMOPO3BUTKY.

Jnsa  VYkpainu, 6K JOepKaBH, IO
PO3BHBAETHCSA 1 SKiM MOTPIOHI aKTHBHI,
IHIIIaTUBHI Ta MIANPUEMIIUBI TPOMAJISHHU,
OibII XapakTepHOIO Oyne came JidepanbHa
Mojzielb. ToMy, BHXOASYU 3 OCOOIMBOCTEH
miei momeni, OymemMo (opMyBaTH MOHSTTS
JIEP’KaBHOT COIIaTbHOI JJOMTOMOTH.

Bnepmie mnousTTs gomomoru  0yio
nocmmxeno B.C.AnapeeBum. Ha  iioro
MePEKOHAHHS JOTIOMOTH — 1€ BC1 1HII KPiM
MIEHCIN BUIUIATH aiMEHTapHOTO XapakTepy
3 ¢oHAIB IS HEmpare3JaTHUX, SKi €
HiJTPUMKOIO TPOMAJSH y BCTAaHOBICHOMY
3aKOHOM MOpsAAKY [1, c. 254].

Ha nymxky M.JI.3axapoBa Ta
E.I''TyukoBa, couiaapHi JOMOMOTH — II€
BUIUJIATH, SKi 3IIACHIOIOTBCS TPOMAJTHAM
HIOMICSYHO, IEPIOAMYHO YU PA30BO 3 METOIO
BIJIIIKOTYBaHHS TOBHICTIO YH YaCTKOBO
TUMYacoBO BTPAau€HOro 3apoliTKy abo
HaJlaHHS ~ MarepiaipHOi  MIATPUMKH  [6,
c. 122].

JloCHDKYyFOUM TIOHSITTS COLIaTbHOL
nonomoru  B.B.KepnakoB 3a3Hauae, 110
COLlialbHI ~ JONOMOTH — 1€ TPOULIOBI
OJIHOPA30Bl YW TEPIOJWYHI BHUILIATH, IO
BUIUJIAYYIOTBCS TPOMAJsHAM 32 PaxyHOK
KowTiB JlepxkaBHoro OlokeTy Ta He
3ajJexarb Bl MallHOBOrO CTaHy 4u
MOTepeAHbOI TPYAOBOT AisbHOCTI [4, ¢. 91].

B3zarami MOHATTS coriaiabHOT
JIOTIOMOTH MO>KHa PO3TISAATH Y HIMPOKOMY
1 BY3bKOMY 3HaueHHI. Y  IIMPOKOMY
3HaUe€HHI — II€ BClI BUIU COLIaJBHOTO
3a0e3meueHHs, SAKi  BUIUIAYYIOTBCS B
rpomoBiii abo HarypaibHi ¢Qopmi. VY
BY3bKOMY pO3yMIHHI — II€ BHKJIIOYHA
rpolIoBa 4YHM TMepioAWYHa BUIUIATA, SKa
MPU3HAYAETHCS OKPEMUM TpPOMAJSHAM Y
MOPSIKY BU3HAYEHOMY 3aKOHOM.

Bapro 3BepHytM yBary Ha MeTy
HAJaHHS COLIaNBHOI JOMOMOTH — IIe
MiATPUMKAa HYXKJIESHHUX TpPOMaIsSH Ta ix
ciMel, a MIACTaBOI HaJaHHSI € CTaH
HY)XJIEHHOCT1, TOOTO Takuil piBEHb JOXOIY,
KU HE J0CATae MPOKUTKOBOTO MIHIMYMY,
BH3HAYEHOTO 3aKOHOM. [IpaBo Ha corianbHy
JOTIOMOTY ~ HE€  OOYMOBIIEHO  TPYAOBOIO
MISTIBHICTIO Ta HE IOB’SI3aHO 31 CIIJIATOIO
CTPaxOBHUX BHECKIB. TakuM 4YMHOM, BUILIATA
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JOTIOMOT MOXJIMBA JIMIIE 32 PaxXyHOK
OIOJDKETIB Pi3HOTO piBHSA. ['pOIIOBI BUILIATH
MOXKYTh BCTAaHOBIIIOBATHCSI SK B TBEPAHX
po3Mipax, TaKk 1 B po3Mmipax, Kl
JIOTIOBHIOIOTh  JIOXOJU JIO TPOXUTKOBOTO
piBHSA, a MOCIYTrd HANalOThCs OE30IUIaTHO
a00 3 YaCTKOBUM BIJIIKOIYBAHHSM iX
BapTOCTI.

TakuMm umHOM, JomoMora — Iie
T'POIIOBI MEPIONYHI COIiaIbHI BUILJIATH, 1110
HOCSITh XapakTep JCpKaBHOI JOIMOMOTH
rpoMajisHaM, sIKa HaJa€ThbCsl y BUMAAKaAX 1
Ha YMOBax, Mepea0ayeHnx 3aKOHOIaBCTBOM
3 KOMIIEHCAL[IMHOIO a00 1HIIIOK METOIO.

B Toii xe dWac colfiayibHi JTOTIOMOTH
MOBUHHI HE IMIIe [O0NOMaraT BIXKUTH
JIOJWHI, aje 1 MOBWUHHI CIIOHYKAaTH ii 10
aKTUBHOTO JKUTTSA Ta Mpall, BiAHOBICHHS
COLIIAJIBHOTO  CTarycy Ta  aKTHUBHOI
IPOMAJICHKOI MO3HIIII.

TakuM dYWHOM, MOXHAa HAJATH
HACTYIIHE BU3HAYCHHS colianbHOL
JIOTIOMOTH SIK CUCTEMH 3aXO/IiB,
COPSIMOBAHHUX HE JIMIIE Ha MarepialbHy
MIATPUMKY, aJie 1 Ha TIOBEPHEHHS 0COOH JI0
aKTUBHOTO JKUTTSA Ta Mpall, BiAHOBICHHS
colianbHOTO cTarycy 1 (GopMyBaHHS B
0co0M  SIKOCTEH, YCTaHOBOK 10710
MPUCTOCYBaHHS 1O YMOB HOPMAJIBHOI
KUTTEMIATBPHOCTI  IIJIIXOM  MPABOBOTO 1
MaTepiaJbHOTO  3aXUCTy 1  1CHYBaHHS,
MITOTOBKK 10 CaMOOOCIYrOBYBaHHS 3
(dbopMyBaHHSIM 3JaTHOCTI 0 TIEPECYBaHHS 1
CHUIKYBaHHs, CaMOCTIIfHOro 3a0e3neuyeHHs
MTOBCSKJICHHUX KHUTTEBUX MOTPEO.

Cepen OCHOBHUX O3HaK O3HaKH
COIMAJILHOT JIOTIOMOTH BapTO BUOKPEMHUTH
HACTYIIHI:

- aJiMEHTapHUM  XapakTep, B
TAYMayHOMY  CIIOBHUKY  aJliMEHTapHHA
BU3HAYAEThCA K OB’ SI3aHUH 13 )KUBIICHHSM,
Xap4yBaHHAM, TOOTO B  TMPaBOBOMY
pO3yMiHHI Taki BWIUIATA TIOB’sI3aHl 13
3a0€3MEeYeHHSIM TOJIOBHUX JKUTTEBUX MOTPEO
JIFOJTUHU;

- METOI0 COIliaJdbHOI JOMOMOTH €
MaTepiaJbHa MIATPUMKA TPOMAAsiH  Ta
3a0e3neyeHHs] (GOpMyBaHHS 3IaTHOCTI M0
aKTUBHOTO JKHTTS Ta Iparli;

- TMiJCTaBOI0 BUHUKHEHHS MpaBa
Ha COIAJIbHY JIOMIOMOTY € TOTPAIUITHHS
0cOOM TMiA BIJIUB TIEBHOTO COI[iAIbHOTO
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BUIAJKY Ta HEMOXKJIUBICTh OTPUMAHHS HEIO
(G1HAaHCOBOI MIATPUMKH 3 I1HIIMX JDKEpe,
HANPUKJIA]] CTPaXyBaHHSI.

ComianpHa Jomomora B YKpaiHi
HATAETHCS 3a TaKUMU TTPUHIIAIIAMU:
aJPECHOCTI; JOCTYIMHOCTI; JOOPOBIIBHOCTI;
TYMaHHOCTi; MpPIOPUTETHOCTI B HaJaHHI
Takoi JOIMOMOTM HEMOBHOJITHIM, CIM'IM 3
JTITBMU, HEMpame3JaTHUM  TPOMaJITHAM;
HAJIaHHS COI[IAJIbHOT JIOTIOMOTH Ha OCHOBI
BCTAHOBJICHUX COIIAJIbHUX CTaHJApPTIB Yy
po3Mipax Ta Ha piBHI, IO BIJIOBiJIA€
norpebam  ocodm i  0OyMOBIIOETHCA
€KOHOMIYHUMH MOMJIUBOCTSIMU JICPIKABH;
ITHOBOTO BUKOPHCTAHHS KOIIITIB,
NpU3HAYCHUX IS HaJaHHSA  COI[aIbHOL
JOTIOMOTH; ~ OE3MOBOPOTHOCTI  COIIaBHOT

JIOIIOMOTH. AJlpecHiCTb couiajgbHOI
JOTIOMOTH ~ Tojisirae 'y il IJIIbOBOMY
XapakTepi ~ Ta  3aJ]eKHOCTI  po3Mipy
JIOTIOMOTH, 110 HAJA€THCS, BiJ
MaTepiaJbHOTO CTaHy KOHKPETHOTO
OJIepXKyBaya. LlinpoBuit XapakTep

COLIaNIbHOI ~ JIONOMOTH  BUSIBJISIETBCS Y
BIJIIOBITHOCTI BHIy Ta PO3MIpPY JOIOMOTH
KOHKPETHHM JKUTTEBHM MOTpeOaM 0CcoOH.

[TincraBm nns knacudikaiii BHIIB
COLIIANILHUX JTOTIOMOT MOKYTb OyTH Pi3Hi.

3a ITbOBUM NPU3HAYCHHSAM
coljajgbHl  JOIMOMOTH HOMIIAIOTHECA Ha
JTIOITOMOTH:

- Ha  KOMIICHCAI[ll0  BTpPa4yeHoi
YaCTUHU JI0XOMy (JO0roMora 1Mo BariTHOCTI
Ta MOJIOrax, MO JOMNIAAY 3a JUTHHOK 0
JIOCATHEHHS HEI0 TPUPIUYHOTO BIKY),

- Ha IIOBHY 3aMiHy
CEpETHBOMICSIYHOTO JI0X011y, AKUI
TPOMAQISIHUH 3 HE3aleKHHUX BiJl HBOTO
PUYUH HE B 3MO31 OTPUMYBATH (J0IIOMOTa
IHBaJIiaM 3 OUTHUHCTBA Ta HITAM-1HBaJIigaM,
Ha ITOXOBAHHS rpOMa/ISTHIHA HE
3aCTPaxoBaHOTO B cucTemi
3arajabHO000B’ I3KOBOTO JIep>KaBHOTO
COLIIAJILHOTO CTpaxXyBaHHS),

- Ha JIOTUIATy JI0 OCHOBHOTO JOXOY,
SIKIIIO TaKuu oxing HIDKYUN 3a
BCTaHOBJICHUH 3aKOHO/IaBCTBOM
MPOKUTKOBUI MIHIMYM (ommomora
Mas03a0e3neyeHuM CiM’ M),

[Ipu mopimi corianbHUX JOMOMOT HA
BUIU HaiyJacTime BUKOPHUCTOBYETHCS
MiJCTaBa BHHMKHEHHS TOrO 4YH 1HIIOIO
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COLIAIbHOTO pU3HWKYy. TakuM dYHHOM, 3a
BUJAMH COLIAJIbHOTO PHU3MKY JOMOMOTH
MOIIISIOTHCS Ha!

1) nepkaBHi  coOIiaibHI  JOIOMOTH
ocobam, fKi He MalTh IpaBa Ha TEHCII0, Ta
IHBaJII gaM;

2) TOIIOMOI'M MajI03a0e3IeueHuM;

3) momoMoru  miTAM-iHBaligaM  Ta
IHBaJIiIaM 3 TUTUHCTBA;

4) nomoMoru  Ha
1HBaTI 1aMU BHACITIJIOK
3aXBOPIOBaHHS;

5) nepkaBHI  JIOMOMOTH  CiM'siM 3
IITHEMH;

6) cyOcuaii Ha OIUIaTy JKUTIIOBO-
KOMYHAaJIbHUX IOCIIYT;

7) nep>xaBHa
MOXOBAaHHS;

8) iHII BUAM JIOTIOMOT.

3a ¢opMorO MpU3HAYEHHSI COLIaNbHI
JOTIOMOTH ~ TIOJUIAIOTBECS HAa  OJHOPA30Bi
I'POIIOB1 BHILIATH (mormomora Ha
MOXOBaHHS) Ta mepioguuHi (OLTBLIICT
BH/IIB COLIIAJIBHOI JJOTIOMOTH ).

[le omny kiIacudikamio CoIiaTbHIX
noromor mnogae B.JI. Crtpenko. Ha itoro
OYMKY, B 3aJIeXKHO BiJ OpraHizamiiHO-
paBOBUX (OPM COIIATLHOTO 3a0€3TCUCHHS
JIOTIOMOTH MOJKHA TIOJUIMTA Ha OCHOBHI Ta
HeocHOBHI. [Ipm 1BOMYy [0 OCHOBHHX
HaJeXaTh JepXaBHI JIOIOMOTH, a J0
HEOCHOBHUX — JIOTIOMOTH OPraHiB MiCIIEBOTO
CaMOBpSITyBaHHS Ta JIOTIOMOTH KOIITOM
pobotomasiiB [5, c.191].

3anexxHo  BiI  cy0O’ekTa, SIKOMY
HAJAIOTHhCS COIlaJIbHI JIOMOMOTH, OCTaHHI
MOAUISIFOTECS Ha KOJEKTUBHI (HATAIOTHCS
yciid ciM'i ) Ta 1HAMBIAyalbHI (KOHKPETHiH
JIIOJTMHI).

Cy0’exTHBHE MpaBO Ha JEpP)KaBHY
COIiaJIbHy JIOTIOMOTY BHWHHKAE B pasi
HACTaHHS  COIIaNbHOT  He3a0e3MeYeHOC Tl
oci0, sKI HE MUISATaloTh JEp>KaBHOMY
COILIAILHOMY CTpaxyBaHHIO ab0 MaroTh
JIOX1JI, HIDKYUH 32 TPOKUTKOBUN MIHIMYM,
BCTAaHOBJICHUM JIEep:KaBolo. Buiie3azHaueHe
CBITYHTH, MO 3aKOHOJABCTBO BH3HAYAE
HIUPOKE KOJO OcCi0, AKi MaroTh HpaBO Ha
JIOTIOMOTH, SIK TIPaBWJIO, HE TIOB’S3yIOUH
HOro 3 MpaBOBUM CTAHOBHUIIEM THX, KOTO
3a0€e3MeyyIoTh.

TIOTJIISL 3a
HCUXIYHOTO

J011oMora Ha
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OTrxe, JEpKaBHY COLIiJIbHY JIOAMHI HaBiTh MOXIIUBICTH HOPMAJIBHO
JOTIOMOTY MO’KHa BHM3HAUUTHU SIK (QopmMy XapuyBaTHUCsA, HE 3ragyloud B¥Xe Ipo
opramizamii  3fiiicHeHHs ~ mpaBa  Ha BUTPATH Ha OCOOMCTHUN PO3BUTOK. BakimmBo
COIliaIbHUHN 3axXHWCT OigHUX TpoMaasiH Oe3 TAaKOX JOCHIAUTH HEOOXIJHICTh HaITaHHI
ypaxyBaHHS TPYAOBOI isJILHOCTI Ta CIIATH COMIaIbHOT ~ JIOMOMOTH  TaKid  BETMUKIH
CTPaxOBHUX BHECKIB. KUIBKOCTI  Jirogeil.  MOXIJIMBO  BapTo

Hamanus comiajbHOI JOIOMOTH B MEPETJISTHYTH TiJCTaBH ii HaJJaHHS CTOCOBHO
VYkpaini mae myxe Oararo mpoGiem. I B 3MCHIIICHHS KUTBKOCTI OTpHUMYBaUiB.
nepury 4epry, 1€ CTOCYETbCS Camoro OcCKinbKH HA CYJaCHOMY €Talli 4Yepe3 BeITUKY
po3Mipy JOTIOMOTH, KU yepe3 KUIBKICTh OTPUMYBAYiB 1 JIy’)K€ MaJCHBKHI
Hefo(iHAHCYBaHHS JEpKABHUX MPOTpam po3Mip coOIlianbHOI JIOTIOMOTH, OCTAHHS
COLIIAJILHOTO  3aXUCTy Mayo3a0e3MneyeHnx 30BCIM HE BHUKOHYE CBOiX OCHOBHHX
BEPCTB HACEJICHHS, HWDKUNN BiJ ¢yHKLid  MarepiaJbHOI  MIATPUMKHA — Ta
MPOXKUTKOBOTO MiHIMyMYy. Takum 4YHHOM, ¢biHaHCOBOI  OCHOBM  JJIsl  MOJAJBIIOTO
Cy4JacHUH pO3Mip AONMOMOTH HE 3a0e3rneuye CaMOCTIHOTO PO3BUTKY.
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Special restrictions for public servants occupy pride of place among the
diversity of means preventing a conflict of private and public interests in
the public service They are called “special” due to their focus on special
persons — persons empowered to exercise functions of the state or local
self-government, and involve a special sphere of their coverage — public
and official activities. One of the types of such restrictions is a restriction
on double job holding and positions overlapping with other kinds of
activities the fundamentals of which are consolidated in Art. 25 of the Law
of Ukraine “On Prevention of Corruption”. Introduction of a relevant
“filter” of anti-corruption activities of public servants in the domestic
legislation is consistent with international legal standards of anti-corruption
nature (United Nations Convention against Corruption, Recommendations
No R (2000) 10 of the Committee of Ministers of the Council of Europe to
Member states on codes of conduct for public officials dated May 11,
2000, patterns of foreign anti-corruption rulemaking), however, it differs
by specific features of immediate consolidation. The latter was manifested
in a quite simplistic, generalized approach of the legislator to drafting a
relevant regulatory framework. Thus, it stipulated the grounds for different
interpretations and application of the provisions of Art. 25 of the Law in
practice, avoidance of legal liability for violation of a particular law by
offenders. Based on a thorough study of the content of Art. 25 of the Law,
comparative and legal analysis of the experience of foreign countries in
relation to the statutory definition of such restrictions, the authors propose a
number of recommendations for improving legal frameworks of use of the
resource of this kind of special restriction for public servants (it is the goal
of the article). In particular, it is proposed to consolidate the definition of
“other gainful activity” at the regulatory level with the preservation of its
features that allows separating it from an entrepreneurial activity. The
author substantiates the expediency of making amendments in the context
of the accumulation of provisions, which determine the range of persons
who are subjected to the relevant restriction; introduction of a restriction on
“institutional political activity” of a person for the period of his
performance of state or local self-government functions; substitution of the
word “restriction” by “prohibition” in article title for conformity of the title
with the content of the article; specification of regulatory frameworks on
exceptions in the general prohibition in relation to certain types of activities
(teaching, scientific, creative, etc.). Introduction of relevant amendments to
Art. 25 of the Law will promote certainty, stability, and justification of
legal frameworks of using this restriction as an effective “filter” of anti-
corruption activities of public servants in Ukraine.
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Knrwuoei crhoea:

obmesicenns, nyoniuHull
cyotchboseyy, CYMICHUYMBO,
CYMIWjeHHs, «pinompy
AHMUKOPYNYIUHOI  OiAnbHOC,
Kopynyitine OisiHHA,
NPABONOPYUIEHHS, NO08 A3aHe i3
KOPYRYi€io, BUHAMOK,
3aKOHO0ABCMEO.

Y posmairti 3aco0iB 3amoOiraHHA KOH(IIIKTY TPHBATHUX Ta
nyOniyHUX iHTEepeciB y MyOmiuHii ciayx0i CBO€ YijbHE Micle
MOCIJal0Th CHelialbHi OOMEXeHHS UIs MyONiYHUX CITy>KOOBLIB.
OcTaHHI BHU3HAIOTBCS  «CHELIATbHUMH»  3aBASKH TOMY, LIO
30pi€HTOBaHI Ha CIeMialbHUX 0ci® — 0cid, YIOBHOBa)XEHHX Ha
BUKOHAHHS 3aBIaHb 1 (QyHKOIH JgepxaBu abo  MiCHEBOTO
CaMOBpAIYBaHHs, Ta mependadaroTb ocobmuBy cdepy cBoro
MIOIIUPEHHS - IMyOJIIYHO-CITy’)KO00Ba JisuTbHICTE. OMHUM 13 Pi3SHOBUIIB
Takux OOMEXeHb € 0OMEKEHHS LIOA0 CYMICHHMITBA Ta CyMIIICHHS 3
IHIIMMHA BUJAMH JSUTBHOCTi, 3acajdl SKOro 3aKpilUieHi y c¢T. 25
3akony Yxkpainum «lIpo 3amoGiranHs kopymiii». BrpoBamkeHHs
BIIMOBIAHOTO «(pUTBTPY» aHTUKOPYMIIIHHOT MisTTBHOCTI ITyOIiYHHX
CIIy’)KOOBIIIB Yy BITYM3HSHE 3aKOHOAABCTBO Y3TOMXKYETBCA 13
MDKHApOJHUMHU TPAaBOBUMH CTaHAAPTAMH aHTHKOPYIIIHHOTO 3MICTY
(Konsermiero OOH mpotu kopymiiii, Pekomermariero Ne R (2000) 10
Komitery Minictpie PE€ nepxaBam-uienam Pamu €Bponu miono
KOJICKCIB TIOBEIIHKH JepKaBHUX CiyXO00BIB Bix 11 TpaBusa 2000
POKy, 3pa3kamu 3apyOiKHOI aHTUKOPYHIITHOI HOPMOTBOPYOCTI,
monpasaa, W BiApi3HAETbes — cnenu@ikoro  Oe3mocepeIHbOro
HOPMAaTUBHOTO 3akpimieHHs. OCTaHHE 3HAWIUIO TPOSB Yy JEII0

CIPOIICHOMY,  y3araJlbHEHOMY  MIXOJi  3aKOHOAABISL [0
(hopMyIIOBaHHS BIAMIOBIAHOTO HOPMAaTHUBHOTO monokeHHA. Lle, y
CBOIO 4epry, OOYMOBWJIO IJCTaBM JUIsi Pi3HOBapiaTUBHOTO

TIIyMa4yeHHS Ta 3aCTOCYBaHHS IOJIOXKEHb CT. 25 3aKOHYy Ha MPaKTHILII,
VHUKHEHHS BHHHUMH 0CO0aMH FOPUAWYHOI BiJIMOBINATBHOCTI 3a
MOpYIIEHHS BIAMOBITHOrO oOMexeHHs. Ha mimcraBi JeTanbHOrO
OTpaioBaHHS 3MicT cT. 25 3akoHy, KOMIIapaTUBHO-TIPABOBOTO
aHaITi3y AOCBiy 3apyOiKHUX KpaiH 100 HOPMATUBHOTO BU3HAYCHHS
TakuX OOMEXEHb, 3alpPOIOHOBAHO PsA aBTOPCHKUX PEKOMEHIalii
00 y/IOCKOHAJICHHS] HOPMATUBHHX 3acajl BUKOPUCTaHHS pecypcy
BOTO BHJY CIICHIaTbHOTO OOMEXEHHS JJIsl MyONIiYHUX CITY>KOOBIIIB
(e 1 BU3HAUEHO B SKOCTI MeTH poOOTH). 30Kpema, 3amporNOHOBAHO
HOPMAaTUBHO  3aKpiMUTH  BU3HAUYEHHS  «IHIIOI  OIUIA4yBaHol
JUSUTBHOCTI», 13 3aKPITUICHHAM i1 03HAK, 1110 JO3BOJISE BIAMEKYBATH 11
Bil MiANPHEMHUIBKOI MiSUTBHOCTI. ABTOPOM  OOTPYHTOBYETHCS
JIOLIJTBHICTh BHECEHHS 3MIH CTOCOBHO aKyMYJIFOBAaHHS I10JIOXKEHbD, SIKi
BHU3HAYAIOTh KOJIO 0CI0, Ha SKHX TIONIMPIOEThCS  BIAMOBIIHE
OOMEXEHHS, BIPOBADKEHHS OOMEXEHHS IIOAO0 <« iHCTUTYLIHHOI
MOJIITHYHOT AISUTBHOCTI» OCOOM Ha Mepioji BUKOHAHHS HEro (YHKLIH
JepkaBd ab0 MICIEBOrO CaMOBPSIYBaHHS; 3aMIiHM y Ha3Bi CTarTTi
clloBa «OOMEXEHHS» Ha «3a00poHa» 3aisil Y3rO[KEHOCTI Has3BH 1
3MICTY CTaTTi; YTOYHEHHS] HOPMAaTHBHUX MOJI0KEHB II0JI0 BUHSATKIB 13
3arajibHOi  3a00pOHM  CTOCOBHO OKPEMHX BHJIB  JISUILHOCTI
(BUKJIaIAIlbKOI, HAYKOBOi, TBOPYOI TOINO. BHECEHHs BiANOBIIHUX
3MICT Ta JOMOBHEHb 10 CT. 25 3aKoHy CHpUSTHME BH3HA4YEHOCTI,
CTaOUIBHOCTI, OOTPYHTOBAHOCTI HOPMATHBHUX 3acaJi BUKOPUCTAHHS
OO0 OOMEXKEHHS SIK e(EKTHBHOTO «PUIBTPY» aHTUKOPYIIIHHOT
JisuIbHOCTI MyOmiyHUX c1y>k00B1iB B YKpaiHi.
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Recently, assurance of performance,
effectiveness, quality of the public service,
prevention of any corruption manifestation
are mainly connected with eliminating any
preconditions for the origin of a conflict of
private and public interests among public
servants in their professional activities that is
a focus of the public service. Standardization
of the relations, which are directly connected
with a potential conflict of private and public
interest in the activities of public servants and
using of means for its solutions, in the
national legislation while taking into account
international legal standards, regulatory and
law-enforcement  experience of foreign
countries and priorities of the domestic
reform  state-building and law-making
processes is a quite justifiable. Ukraine is not
an exception where the legislation
consolidates “filters” aimed at preventing a
potential conflict of private and public
interests in the activities of public servants
and providing guidance for impartial
professional and careful fulfilment of state or
local self-government functions to particular
persons. One of these types of “filters” is a
restriction for public servants on double job
holding and positions overlapping with other
kinds of activities and its principles are
consolidated in Art. 25 of the Law of Ukraine
“On Prevention of Corruption” dated October
14, 2014. Public service career of a person
stipulates maximum concentration of his/her
efforts and “all-out personal devotion” to
serving public interests, and any “external
activity” shouldn’t prevent a public servant
from such activity and moreover, disturb or
contradict it. Thus, by defining the
frameworks of using the restrictions for
public servants as a “filter” of their
anticorruption activities in section 4 of the
above-mentioned law the legislator quite
justifiable distinguishes both principles of the
kind of special restriction on employees —
restrictions on double job holding and
positions overlapping with other types of
activities, stipulating its specific features,
which, in turn, determine the realities of its
application. Unfortunately, analysis of law
enforcement shows that there are numerous
cases when a public servant simultaneously
carries out activities, which are aimed at
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meeting public interests that is caused by the
post held by a particular person, with other
types of activities including one in the private
sector. It, in turn, on the one hand, reduces
the degree of “direct personal devotion” in
performing public service activities and
therefore, puts in doubts the expediency of
person’s tenure of a post on the public
service. The value of such person for the
public service raises concern towards the fate
of the public service in general and, on the
other hand, it can stipulate a conflict
(discrepancy, contradiction) of private
interests of the public servant in carrying out
other activities and public interest which is
ensured by his/her activities related to the
occupation of the relevant post. It raises the
question about a predominant interest. Can a
person focus own efforts on meeting both
private (personal) and public interest? Can a
person be a public servant under such
conditions? In this context, there is a question
towards objectivity, efficiency and quality of
public service activities of a person and the
public service in general. The standardization
of the “filter” of the influence of “‘external
activity” of a person on his/her official
activities not only should be but must be
absolutely definitive, sustainable and secured
by the coercive power of the state. Thus, it is
important not only to consolidate provisions
of resource use of a relevant restriction in an
individual article of the special anti-
corruption legislative act but also to do it in
such a manner that in practice, application of
the provisions of this article ensures the
effectiveness of the prevention of a conflict
of private and public interests in the public
service. Taking into account the activation of
rule-making domestic activity aimed at
improving the content of anti-corruption
legislation, including the part of “filters” for
prevention of a conflict of interest in the
public service, and the issue of analysis of
this restriction is substantially updated,
acquires theoretical and practical
significance. The development of the
scientific foundation will make it possible to
formulate proposals for improving the current
legislation in terms of the use of this type of
restrictions and to increase the effectiveness
of law enforcement in this sphere of public
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relations eliminating the grounds for arbitrary
subjective interpretation of legislative
provisions, diversification of the practice of
law enforcement, concealment of the act of
infringing a special anti-corruption restriction
and avoidance of legal liability by guilty
persons. It is important not only to take into
account the available theoretical
achievements on a particular issue (for
example, papers of T. Berdnikova, V.
Chorna, O. Hladun, K. Hoduieva, S.
Zimnieva, A. Chumakova, V. Vasylieva, R.
Kukurudza ta others [1]) but also a
theoretical analysis of regulatory
frameworks,  foreign  experience  of
regularization of the relations with the
simultaneous use of both general and special
research methods that will allow to find out
the specifics of this type of restriction for
public servants, the disadvantages of
regulatory consolidation of the frameworks
of using its resource in the domestic
legislation and formulate proposals for their
possible elimination, which is the express
purpose of this paper.

Among the diversity of the special
restrictions (a name is caused by the specific
nature of the subject they are oriented on, and
by the specific nature of the activities they
are directly related to) whose provisions are
consolidated in the Law of Ukraine “On
Prevention of Corruption™, a restriction on
double job holding and positions overlapping
with other types of activities (Art. 25 of the
Law) occupies its prominent place. Statutory
consolidation of this type of restriction along
with others is quite reasonable taking into
account the main goal of public service
activity of a person as a special subject due to
which this restriction is available. If a person
is vested with certain governmental powers to
ensure the implementation and protection of
public interest, it is important that this person
is “personally oriented” on achieving this
goal as best one can. And any of his/her
“distraction” on other activities must be
regulated that person doesn’t use own special
status not for (and moreover against) public
interest. Consolidation of the relevant
restriction in the domestic anti-corruption
legislation is consistent with international
standards for legal regulation of the relations
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of a conflict of interests on the public service,
for example, p. 4 Art. 7 of the United Nations
Convention against Corruption,
Recommendations No R (2000) 10 of the
Committee of Ministers of the Council of
Europe to Member states on codes of conduct
for public officials. They make it impossible
for a public servant to hold any posts, carry
out any activities, participate in different
relations which are “incompatible” or
“impede” the person to exercise the duties of
special subject or envisage reports
(procurement of permits ) on “external
activities” (“other gainful activity”, “out-of-
the-industry activities”) under the established
procedure. In addition, analysis of foreign
legislation also indicates that this type of
special restriction is quite common and a
“model” of its regulation is “strict”. Thus, for
example, the USA consolidates a restriction
for public servants to hold “civil posts by
order” and carry out any gainful professional
activity  simultaneously that  “involves
confidential relationship” [2, p. 41] because
such conduct of a public servant is
considered as “unsuitable”, “uncooperative”
for the interests of the public service [3, p.
104]. In addition, the remuneration received
by a public servant “out of business” may not
exceed fifteen per cent of the official salary at
the primary place of employment, and he/she
is prohibited to receive “fee” for speeches,
appearance in a public place, article’s
authorship [2, p. 41], however, an exception
to this rule is stipulated for members of the
Senate [3, p. 104]. The legislation of Canada,
India, Australia, and South Africa stipulates a
restriction for public servants to hold other
concurrent “gainful posts”, the legislation of
Canada, Japan, and Great Britain etc. — to
manage a business or have “certain relations
in the private sector”, the legislation of Spain,
Sweden, Great Britain, Korea, Poland,
Mexico, Hungary, Italy, Ireland and others
[2, p. 34 — 41] — to hold concurrent posts in
the bodies of different branches of the
government. In addition, it is possible to
distinguish  several approaches in the
regulatory consolidation of this provision
conditionally, as follows: a) enumeration of
those posts or activities that are forbidden a
public servant to be engaged in (or hold) (for
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example, the experience of Argentina,
France, Hungary, Italy etc.), and they are
considered “incompatible with holding a
certain position” [2, p. 33]; b) generalized
formulation towards posts, but with the
absolute impossibility to hold concurrent
“external post”, engaging in “external
activities” (for example, the experience of
Germany, Spain). Despite the fact that such
provisions are enshrined in the legislation of
many countries, and in France, Poland,
Germany and Spain they are “more stringent
than in other countries” [4, p. 14]. Spanish
legislation stipulates that “...individuals must
perform their functions with complete
devotion and have not to combine them,
directly or with others, with any other public
or non-public office where they can receive
remuneration” [4, p. 38], “.. they should
refrain from holding ... other positions in
organizations that can restrict their attendance
of the workplace and devotion to the
fulfillment of their main duties” [4, p. 36].
Restrictions cover both the private sector and
various types of the public service and
political activity. Thus, for example, Great
Britain law provides “differentiation during
the performance of official duties of
institutional political and party political
activity with the introduction of restrictions
on double job holding and positions
overlapping” [4, p. 45]. The main motto of
rule-making of most foreign countries
regarding the settlement of the issue of
“external activity” of public servants is “

employees should not hold dual positions,
participate in a commercial partnership or
hold directorships in private companies” [4,
p. 43]. Sometimes there is a statement that
such activity is not obligatory gainful (for
example, the legislation of the Czech
Republic). Thus, restrictions or, more
precisely, prohibitions on double job holding
and positions overlapping are provided by
legislation of many foreign countries
choosing  “strict” model of statutory
consolidation, different detail degree of
“external” posts or types of activities that, in
its turn, also influences the effectiveness of
law enforcement. Despite a certain distinction
between “models” of normative
consolidation ~ of  relevant  provisions
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(“British”, “French”, “German”, “Spanish”
depend on detail degree and “rigidity” of the
influence on a person [4, p. 43]). The main
content of the latter is a typical — general
prohibition (despite the fact that it is a
“restriction for public servants) on “external
activity” related to concurrent posts in
different types of public servant in the private
sector and sometimes in political activity. A
steady tendency of rulemaking towards the
relevant sphere of relations — indication of an
entity which is subjected to the
standardization of conduct, specification (or
through enumerating “external” posts, types
of activities, or additional consolidation of
other “filters” maximum amount of
“external fees”) of the content of a restriction
or prohibition and reference to sanction for
violation of a relevant provision. Their
implementation in all their forms is effective
due to specified and predicted nature, and
stability —of these provisions. Thus,
consolidating a special restriction on dual job
holding and combination of the main
activities of a public servant with other
activities, the domestic legislator should take
into account both international standards of
legal regulation of this type of relations
eliminating conflicts of interest in the public
service and positive experience in rulemaking
and law enforcement of foreign countries
proven by time and practice, which is
considered one of the priorities of modern
national rulemaking in the conditions of
European integration and globalization.

In order to clear up the issue of
conformity of the domestic counterpart with
the specified international legal standards and
models of foreign rulemaking and to mark its
possible “problem” areas, it is worthwhile to
focus on the analysis of the relevant
provisions of the national legislation.

In the first place, it is necessary to
turn attention to persons subjected to the
relevant restriction. Thus, according to p. 1 of
Art. 25 of the Law, they are considered
“persons specified in paragraph 1 of part one
of Article 3 of the relevant Law”, ie, such
persons are “persons authorized to exercise
functions of the state or local self-
government”, and whose full list is given in
the same paragraph of the article. An analysis
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of this list shows that the legislator applies
the appropriate restriction to all public
servants and doesn’t confine itself to civil
servants or persons holding political office.
And in this aspect, the domestic normative
model of the standardization of relations,
which are related to the restrictions for public
servants on double job holding and positions
overlapping with other activities, is consistent
with international legal standards for
regulating relevant relations and with foreign
statutory analogues. At the same time, part 2
of Art 25 of the Law stipulates that the
relevant restrictions “... are not applied to
deputies of the Autonomous Republic of
Crimea, local councils deputies (except those
who exercise their powers in a particular
council on a full-time basis) and jurors” [5].
Consequently, the legislator  provides
exceptions to the general rule for three
categories of persons, and it is quite
justifiable in the context of specific nature of
their legal status and activities with which the
legislator “binds a particular restriction. For
these persons, the fulfilment of some
functions of official nature does not involve a
“permanent basis”, acquisition of features of
“permanent place of employment” and
therefore, the performance of the relevant
functions can be considered as the
counterpart of double job holding. For this
reason, the normative consolidation of an
exception to the restriction on double job
holding and concurrent positions for the
above-mentioned  persons, who are
authorized to perform functions of the state
or local self-government, is reasonable,
logical, and justified. However, it is
expedient to amend normative consolidation
of this provision in Art. 25 of the Law.
Instead of part 2 of Art. 25 of the Law which
is directly devoted to the exception to the
general rule, it would be quite possible to add
“in addition to the deputies of the Supreme
Council of the Autonomous Republic of
Crimea, deputies of local councils (except
those who exercise their powers in a relevant
council on a regular basis), jurors” to part 1
of Art. 25 after the words “... Article 3 of this
Law”. It would help to maximize the
concentration of attention on persons
subjected to this restriction while studying
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the content of the article. At the very
beginning of law enforcement, it is very
important to determine the circle of subjects
which are covered by this restriction and not
to come round to it again after a detailed
examination of restriction’s content.

As noted above, although the
legislator uses the word “restriction” in the
title of Art. 25 of the Law, the text actually
touches upon the prohibition. In addition, the
same situation is typical both for normative
regulation of the fundamentals of other
restrictions in domestic legislation and for
foreign rulemaking on this issue. Thus, for
example, the legislation of Kazakhstan
provides the “prohibition to engage in other
gainful activities”, Moldova — “impossibility
to carry out other gainful activity ...” [6, p.
193]. The “prohibition” for double job
holding for public servants can also be found
in the legislation of Canada, the USA,
Poland, Spain, France, and others. It should
be fully aware that “prohibition” and
“restriction” are concepts similar in meaning
but they are identical by no means, and
therefore their discretionary use is false. If a
prohibition includes a total impossibility to
perform any actions, a restriction has certain
limits for the activity that is permitted or
prohibited. A person abiding established
limits carries out the legitimate activity. His/
her activities are prohibited beyond fixed
limits — “beyond limits” [7, p. 10, 31-32]. In
this context, it is expedient either to amend
the title of Art. 25 of the Law by substituting
the word “restriction” with “prohibition” or
to change the content of a relevant article by
defining the borders of activities, which can
be considered as one that is carried out
concurrently or in overlap that it does not
serve as a prerequisite for a conflict of
interest in the public service.

Analysis of the content of Art. 25 of
the Law makes it possible to distinguish
conditionally three types of activities
prohibited for some persons, as follows: a)
entrepreneurial activity; b) other gainful
activity; c¢) affiliation to a board of
administration, other executive or
supervisory bodies, supervisory board of an
enterprise or organization with a view to
profit. In general, the list of “prohibited
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activities” proposed by the domestic
legislator is in line with international legal
standards and foreign counterparts of
“gainful activity”, “activity in the private
sector”, “activity in paid office”, “activity
related to financial interest”, “activity related
to business operations”, etc. At the same
time, in practice, there are problems with the
provisions of Art. 25 of the Law during their
interpreting.  If  the  definition  of
“entrepreneurial activity” with its inherent
features can be found in the domestic
legislation and at the same time, there is a
lack of the definition of “other gainful
activity” that determines the preconditions
for the manifestation of subjective discretion
in the process of interpreting regulatory
frameworks and their application. Analysis of
p. 1 of Art. 25 of the Law shows that the
legislator draws the line  between
entrepreneurial and other gainful activities,
although, considers them the same for
persons authorized to exercise state or local
self-government functions and wuses the
conjunction “or” when enumerating them.
Using the phrase “other gainful activities”,
the legislator emphasizes that it is: a)
“activity”, that is, a certain sequence of
actions, specifically active actions (it is
confirmed by the use of the term “activity”,
not “act”); b) gainful activity; c) activity that
has no features of entrepreneurial activity; d)
it “differs” with respect to one which should
be performed by authorized person in order
to exercise the functions of the state or local
self-government (it is “the main” activity and
its implementation is paid to the person from
the budget), such activity is “external” in
relation to the “primary” activity of the
person. At the same time, the legislator
indicated exceptions to “other gainful
activity” noting that the following kinds of
activity can be considered as such one:
“teaching, scientific, creative activities,
medical practice, instructor and judge
practice in sports” (para.l p. 1 of Article 25
of the Law). At first glance, everything is
quite clear and consistent with the provision
of foreign legislation (for example, in the
legislation of Moldova “...teaching, creative
or other gainful activities [6, p. 193].
Moreover, it is quite justifiable to use a
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practical experience of a public servant in
teaching and learning activities of different
education institutions for integration of the
achievements of science and practice in
his/her research activities etc. However, if
such kind of activity obtains the features of
“Initiative”, “systematic character”,
“autonomy”, “at the sole risk” and “for
profit” (features of entrepreneurial activity),
it is not an “exception to ‘“other gainful
activity” but it is a prohibited entrepreneurial
activity” [6, p. 196]. It would be advisable to
make an appropriate clarification in para. 1,
p. 1 of Art. 25 of the Law and hence, to
eliminate the variability of the interpretation
of this statutory phrase. It’s no good to
identify situations “when a person, even at
the systematic basis, is engaged in a
particular sphere as an expert in order to
exercise one or another work type to receive
a reward that is remuneration, not a profit”
[6, p. 196] from his entrepreneurial activity
including the list of mandatory features for
such kind of activity.

Analysis of para. 1 p. 1 of Art. 25 of
the Law shows that the above types of “other
gainful activity” which are considered an
exception to general rule and can be
allowable not only in the case when they
don’t have the features of entrepreneurial
activity, but also in the case “... if the
Constitutions or laws of Ukraine don’t
provide other options”. In other words, the
legislator actually consolidated “the priority
of the Constitution and special laws” with
respect to the Law of Ukraine “On
Prevention of Corruption” in resolving this
issue. Defining the person who is subjected to
the relevant restriction it is important to
analyse a legislative act which directly
identifies his/her status in the part of
restrictions and prohibitions that are caused
by the specific nature of a relevant status of
the person, sphere, and content of his/her
activities. Thus, in particular, Ukrainian
people’s deputies are prohibited to be
engaged in the judicial practice and instructor
practice in sports (Art. 3 of the Law of
Ukraine “On the Status of People’s Deputies
of Ukraine”), it is also applicable to
policemen (Art. 66 of the Law of Ukraine
“On National Police”), and Ukrainian
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Parliament Commissioner for Human Rights
(p.1 of Art. 8 of the Law of Ukraine “On
Ukrainian Parliament Commissioner for
Human Rights”), and it is prohibited judges
perform advocacy activities (p. 2 of Art. 54
of the Law of Ukraine “On the Judiciary and
Status of Judges™), as well as the judges of
the Constitutional Court of Ukraine (p. 3 of
Art. 11 of the Law of Ukraine “On the
Constitutional Court of Ukraine”). In
addition, it is important that engagement in
such kinds of allowable “other gainful
activities” 1is possible only “outside of
working hours”, “out of duty” for some
persons in the case of express indication in
the Constitution of Ukraine and a legislative
act. This covers people’s deputies of Ukraine
(Art. 3 of the Law of Ukraine “On the Status
of People’s Deputies of Ukraine”), members
of the Cabinet of Ministers of Ukraine (p. 2
of Art. 7 of the Law of Ukraine “On the
Cabinet of Ministers of Ukraine”), deputies
of local councils working in relevant councils
on a regular basis (Art. 6 of the Law of
Ukraine “On Status of Deputies of Local
Councils”). In  this aspect, it is
incomprehensible the viewpoint of the
legislator regarding the separation (in the
form of an individual part) of provisions on
persons who are not subjected to the
restrictions in Art. 25 and the neglect of the
rather important issue of “priority” of
statutory frameworks of various regulatory
legal acts regarding persons who are
subjected to such restrictions. It is quite
logical to consolidate the official definition
for “other gainful activity” indicating its
features in Art. 1 of the Law of Ukraine “On
Prevention of Corruption” along with other
“basic concepts” as well as to detail the
provisions concerning persons who are
subjected to relevant restrictions in Art. 25 of
the same Law.

It is quite difficult to percept the
provision consolidated in para. 2 p. 1 of Art.
25 of the Law related to the restriction “to be
a member of the government, other executive
or control body, and supervisory council of
an enterprise or organisation which is aimed
at profiting (except cases when persons
exercise the functions in managing shares
(stakes, stocks) belonging to the state or a
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territorial community and representing the
interest of the state or the territorial
community in the council (supervisory
council), audit commission of an economic
organisation), if any other option is not
provided by the Constitution or the laws of
Ukraine (para. 2 p. 1 of Art. 25 of the Law).
In general, the mentioned provision is
congruent with foreign counterparts (“to hold
posts in business”, “to be employees of
corporations, cooperatives”, “to  receive
payment as members of the board of
directors, officials of corporations or
organizations”, etc.), with international legal
counterparts (““... to hold posts or to exercise
functions..., which are incompatible with...
the duties of servants” [6, p. 193]) and
provides impossibility “to integrate business
and public service”. And it makes sense
because the legislator clearly marks that this
type of activity is related to “profits”. In
addition, the formulated conclusion from this
provision deserves special attention that is the
use of conjunction “and” which stipulates
person’s simultaneous realization of the
functions of management of stocks that are
owned by the state or a territorial community
and representation of interests in a council,
revision commission etc. In other words, it is
a simultaneous participation of one person
both in executive and control bodies. The
reference to “profit” of enterprises and
organizations allows simultaneously
delimiting them from nonprofit counterparts
as well as to relations where the restrictions
on double job holding and positions
combination of persons authorized to
exercise the functions of the state or local
self-government do not cover them. In this
context, one may agree with authors of
Scientific and Practical Commentary to the
Law of Ukraine “On Prevention of
Corruption” edited by M. Khavroniuk, with
references to the Resolution of the Plenum of
the Supreme Court of Ukraine dated May, 25,
1998 No 13 “On the Court Practice in
Corruption Cases and Other Cases Related to
Corruption”, it is not a violation of a relevant
restriction on concurrent combination of
“affiliation to editorial board of periodicals
(newspapers, journals), of different types of
jury, councils, and even in the case when one
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receives rewards for performed work if these
bodies are established with the purpose to
develop science, culture, art, medical practice
improvement (para. 12 of the Resolution) [6,
p. 210]. At the same time, supporting the
legislator in its attitude on double jobholding
in non-profit organizations, it is expedient to
adopt positive experience of the introduction
of the restriction on combination of the
principal activities of particular persons with
activities in political parties of Great Britain.
Such double jobholding can “raise doubts
about impartiality” of the principal activities
of a public servant that should be a reason for
“differentiation between institutional political
activity and party political activities” [4, p.
45]. There is a logical consolidation of the
restriction on job combination with
institutional  political  activities  (except
deputies of all levels) for the period of
functions performance in para. 1 p. 1 of Art.
25 of the Law in relation to persons who are
authorized to exercise the functions of the
state or local self-government. This will
contribute not only to “filtering” activities of
a public servant from any influence
(distraction) of other activities but also to
implement the principle of political
impartiality of the public service (except
implementation of powers by deputies of all
levels).

Security of the implementation of the
principles of public service, efficiency,
quality and efficiency of the latter mainly
depends on the “regulatory filters” developed
to prevent the grounds for any abuse practice
with the use of public service resources, the
negative impact on the latter. Among the
common preconditions for committing
various kinds of unlawful acts in the public
service sphere is the conflict of private
interests of public servants and of public
interest where they have power to satisfy and
protect it and for which they are endowed
with a certain amount of power. A system of
means, including special anti-corruption

restrictions for persons authorized to perform
functions of the state or local self-
government, is developed to prevent a
conflict of interests. The restriction on double
jobholding and positions overlapping with
other activities is distinguished by a special
resource. Although the introduction of a
relevant type of restriction is consistent with
the main anticorruption legal standards and
the results of foreign rule-making and law
enforcement and has found its normative
consolidation in Art. 25 of the Law of
Ukraine “On Prevention of Corruption” but,
at the same time, a detailed analysis of its
content and practice of its application shows
that there are problematic aspects in the
content of the relevant article that causes the
diversification of the results of its
interpretation and application, including the
possibility to avoid legal liability of guilty
persons. In order to use the resource of a
relevant restriction, in particular on the
ground of adopting positive foreign
experience tested by time and practice, it is
expedient to amend Art. 25 of the Law of
Ukraine “On Prevention of Corruption”
concerning: a) relocation of the content of p.
2 of Art. 25 in full in p. 1 of the same article
and posting them after the words “... Article 3
of this Law”; b) expansion of para. 1 of p. 1
of Art. 25 of the Law after the words
“entrepreneurial activity” in the form of the
following phrase ‘“or institutional political
activity (except deputies of all levels)”; ¢)
amendments to para. 1 of Art. 25 of the Law
after the words “... or by the laws of Ukraine”
in the form of the phrase “which are of
priority importance before this Law”; d) to
amend Art. 1 of the same Law in the form of
the phrase “other gainful activity”; e) to
amendment para. 1 of Art. 25 of the Law
after the words “... judge practice in sports”
in the form of the phrase “if they do not have
any features of entrepreneurial activity”; e) to
substitute the word “restriction” in article’s
title with the word  “prohibition”
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The theoretical basis and the legal tool for appropriate transformations
should be scientific developments and legal norms that make up the
content of the legal institutions like civil service and administrative
justice.

Taking into account the unfavourable current social conditions ir
which the above legal institutions function (the conditions of ar
oligarchic and monopoly state), the common facts of the betrayal of
public (state) interests for private-clan interests in the work of the
government apparatus, it is proposed to carry out reforming of the
above-mentioned institutions by virtue of a new legal category like
legal needs covering objectively existing social needs, which are
regulated or have to be regulated by legal norms.

In order to achieve positive results in the processes of further
development of legal institutes of civil service and administrative
justice in Ukraine, it is essential to form and implement three groups
of constitutional legal needs — general organizational (they are fixed ir
a general act which regulatory consolidates the foundations of the
civilization paradigm and a relevant direction of development).
system-organizational legal (they compose the content of the
Constitution or fundamental laws) and institutional and organizational
(they are fixed in the relevant legislative acts).

Based on the priority, legal needs related to civil service anc
administrative justice are situated in the third group that is quite
objectively because there is a high probability to repeat unfortunate
mistakes of system reforming that have been being committed over the
last 27 years without final definition and consolidation of a new
Ukrainian civilization model, which should irrevocably substitute the
current practice of an archaic, unpromising oligarchic scheme
borrowed from the former metropolis and without a cleat
determination of the optimal form of the state for Ukraine.

CraBneHHs YHHOBHHIITBA B
VYkpaini Ta Oyab-KOMY IOCTPaJISHCHKOMY

JIep>KaBHOMY YTBOPEHHI 3 OOKY 3BHYAWHHX,

BUHHKAIOTH ITiJ1 4ac peatizallii Aep:KaBHUMHI

HE HAJUIEHUX BJIAJ0K0 TpOMajasH Yy
NepeBaKHIN OUIBIIOCTI BUMAJKIB HE MOXKHA
Ha3BaTH JOOPO3UYWIMBUM Ta IO3UTUBHUM.
«Yunyma» abo  «Oropokpat»y -  1IIe
HaM sIKilm, Mmaibke 0e300paznuBi OIIHOYHI
3aliMEHHHKH, SKi TEPIIUMH BUHHUKAIOTH Yy
HAC, HaBITh MiCIIsl HETPUBAJIOTO CIIJIKYBaHHS
3 0OBITPEHOIO OpOH30BUM  THJIOM
M0CaJI0BOI0 0C00010. 3BEPXHICTh 1 XOJOIHA
Oaiily’)xicTb — OCbh TI Maie 3aTaBpOBaH1
O3HaKM, fKi yCHagKyBaJla 3HA4YHA YacTHHA
YKpaiHCHbKOTO YMHOBHHUITBA 3 TJIUOUH
paIHCHKUX Ta IAPCHKHX YaciB, JUI sIKOT Ha
nepmioMy Micii  OyB M 3aJMIIAETHCS
BJIACHUII, HacamIepesn MIEPEBAKHO
MaTepiaJbHUM 1HTepec.

IcTopist ycmixy KOHKPETHOI Jep:KaBU
B 3HAUHIA Mipl 3aJIeXUTh BIJ TOro, SK
npodeciifiHo Ta MOTYXHO Mparltoe ii anapar.
Y 1mpoMy BUNAAKY  BIJIHOCHHH,  WIO

Bicnuk 3anopizvkozo nayionanvnozo ynieepcumemy. IOpuouuni nayku

CIy’)KOOBLIIMH ~ TOKJIQZGHUX  HAa  HUX
MTOBHOBA)KEHD, TeHEPYIOTh CBOEPITHY
BIIAJIHY EHeprilo, dka  3a0e3neuye

OesrnepepBHE (PYHKI[IOHYBaHHS CKJIQJHOTO
MEXaHI3My Jep>KaBH, CIPSIMOBAHOTO Ha
MIOBHY Ta CBOE€YACHY peai3allifo YHCICHHUX
1 pI3HOMAaHITHUX CYCHUIBHUX MOTped, M0
aKTyaJli3yIOTbCs Yy IepkKaBl HA KOHKPETHOMY
erami ii icHyBaHHA. ToOTo, B ycHimHIN
KpaiHi YMHOBHUUTBO (OKpIM MOOJUHOKHX
BUHSTKIB) MpAallO€ Ha 3arajibHe HalllOHAJIbHE
0maro, sike CKJIaJa€ThCs 3 BTUICHUX Y KHUTTS
MyOMIYHUX 1HTEPECiB, M0 € MOXITHUMH BiJl
00’€KTUBHO 1CHYIOUHMX CYCIUJIbHUX MOTPED.
B kpainax «ueBmaxax» abo Takux
«iki He BimOymucsy (failed states) curyartis
IPOTHJIC)KHA — 3HAYHA YacTHHA OrOpOKpaTii

BUKOPHUCTOBY€E HaJaHi BIIAJHI
NOBHOBO)XEHHS Yy  CBOIX  iHTepecax.
[epxxaBHuit MeXaHi3M Iparoe 3

YHCIEHHUMU 3005MU 00 3HECUIICHUHN 1pKEro
KOPYIIIii, PO3IMOBCIOJDKCHHS SKOI HaO0yIo
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MacmrTabiB  comiajdbHOI  emimemii, Taka
KpaiHa SK MpaBWIO 3HAXOJATHCA y CTaHl
IIEPMAHEHTHOI ~ CUCTEMHOI  KpHU3H, 11O
OXOIUTIOE yC1 JKUTTEBO BaXKJIMBI chepu —
HOJITHYHY, €KOHOMIUHY, COLIJIbHO-
KYJIbTYpPHY. [IpoGnemua JieprKaBa,
MOCTYIIOBO BTPAuYalOyu CBiH TOJITUYHHIA,
€KOHOMIYHUM, JIOACBKHM MOTeHIian, 3
cy0’ekTa MDKHapOIHOTO npasa
MIEPETBOPIOETHCS Y BIJMOBIIHUA 00 €KT —
JeTKy  3400M4Y Il TEPHUTOPIaibHOI,
€KOHOMIYHOT a00 MOMITUYHOI EKCIIaHCIi.
Haxanb, 3 mepenmiueHHX O3HAK
«IepKaBU-HEBIaxW», OUIBIIICTh  MOXHA
BUKOPHUCTATHU ISl XaPAKTEPUCTUKH CYIaCHOT
VYkpainu. Takuii HEBTIIIHUI CTaH, CIIOHYKAE
10 BUPOOJIEHHST e()eKTUBHUX 3aXOJiB OO
CBOEYACHOTO BUXOJY 3 Li€i 3arpO3IUBOI 1715
CyCIIITBCTBA Ta JepkaBW cHryarii. J{ius
dbopMyBaHHS Ta 3aKpIlJICHHS 3TaJlaHuX

AHTUKPH30BHX KpOKIB Mae Oyt
BUKOPHUCTAHUM PI3HOMAaHITHHI
HOPMaTUBHO-TIPaBOBUI IHCTpyMeHTapiit
yCiX, HacamIiepe/ (dbyHIaMeHTaIbHUX

raimy3ei BiTUM3HAHOTO TpaBa. [loTpiOHO He
TIJIBKY MIATOTYBAaTH HEOOX1IHY Ta JOCTATHIO
3aKOHOJAaBUy 0a3y HEBIIKIIATHUX
CoLialbHUX 3MiH, @ I BU3HAUUTU CUCTEMY
HalfHaraJpHIIINX, MepUIOYEePrOBUX
CYyCHUIBHUX  MOTped, SAKI  MiJJIAraiTh
peamizamii Ta BUPOOUTH ONTUMAIbHUN
QITOPUTM X BTIJICHHS y XKUTTH.

[IpaBOBOIO OCHOBOIO BiJIIIOBITHOTO
IPaBOBOI'O apCceHaly, HOPMU Ta IHCTUTYTH
SKOTO MaroTh 3a0e3neuyBaTu Oe3mocepenHe
ycminHe pedopMyBaHHA pPOOOTH BJIaIHO-
YIPaBIiHCHKUX CTPYKTYp Oymo 71
3aJMIIAEThCA YKpaiHChKE aJMIHICTPATUBHE
npaBo. lLle  TBepIkeHHA €  Malke
aKCIOMHHM, 3BaKalO4M Ha Ti1 3HAYHI 00CSITH
Horo o0’ekTa, mpeaMeTa Ta PI3HOMAHITTA
MaTepiajibHUX, npolecyalbHuX,
PETYISTHBHUX Ta OXOPOHHUX HOPM, IIIO
BUKOPUCTOBYIOTbCA TMiJl Yac peasizamii
BIJIOBIAHUX rpyn aJIMiHICTpaTUBHO-
IPaBOBUX BiJJHOCHH.

besnocepennbo 3 opranizaii€o Ta
(GYHKILIOHYBaHHSIM JIepKaBHO-BIIAJJHOTO
amapary  TOB’si3aHl  Taki  IHCTUTYTH
aJIMIHICTPAaTUBHOTO TIpaBa, SK I1HCTUTYT
JepKaBHOL CITY)OHU Ta IHCTUTYT
aJIMIHICTPATUBHOI FOCTHIII].
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[IuTtanHs, O CTOCYIOTHCS HAJIECKHOI
pobOTH  Jep:KaBHO-BJIAJHOrO  amapary,
3MEHIIEHHS cepel] HOro NpeACTaBHUKIB
3JI0B)KMBaHb, KOPYNLIHHUX MpPOSBIB Ta
IHIINUX MOPYILICHb 3aKOHOJABCTBA, a TaKOX
3aXMCTy  IOpYIIEHUX @paB  TPOMajsH
3acobamu aJIMIHICTPATUBHOI ~ FOCTHI{
3aJMIIAIOTBCSL Y LEHTPl yBark 3HAYHOI
YaCTUHM  BITUYM3HAHUX Ta 3apyOLKHHUX
YYeHHX  aaMiHicTpaTtuBicTiB.  Haxans,
YHCIICHHI TEOPETUYHI HapoOKH y
3a3HayeHuX cdepax He HAOyIM CBOET
BIJIMOBIHOI 3aTpeOyBaHOCTI, 3 MPUYHH SIK
B1JICYTHOCTI e(heKTUBHHX 3BOPOTHIX
3B’A3KIB  MDK HAyKOBOIO TEOpI€l0 Ta
MOBCSAK/IEHHOIO INPAaKTHKOI0, Tak i Opakom
KOMIUIEKCHUX, CHUCTEMHHUX IMOTJISIIIB 100
PO3B’s3aHHS OKPECIEHUX BHIIE HAYKOBUX
npooJieM.

ToMy OCHOBHOIO METOIO IIi€T Mparli €
(dbopMyBaHHS Ha OCHOBI BUBUCHHS ICHYFOUUX
HAYKOBO-IIPAaBOBUX Ta COLIAJIbHUX IPOLIECIB
B VYxpaini HOBOI'O iaxXoIy
aJMIHICTPAaTUBHO-TIPABOBOrO 3abe3neueHHs
[10/1aJ1bIIIOTO PO3BUTKY IHCTHUTYTIB
JEp>KaBHOT CIy)KOM Ta aJIMIHICTPaTUBHOI
FOCTHIIII.

Ha nouarky BHMKJIQJIeHHS OCHOBHOTO
MaTepiany JaHOi CTaTTi, CIIiJ] HArOoJIOCHTH,
10 IHCTUTYTaM aJMIHICTPaTUBHOIO IpaBa,
K i ramy3l B3araai, NpPUTaMaHHI Takl
O3HAaKU SAK MaclTabHICTh, IUHAMI3M Ta
MOOIJIBHICTh, 110 MPOBOKY€E HECTaOLIBHICTh
3aKOHOJaB401 pernameHTaiii —
HEOOXIZTHOCTI BYAaCHOI'O pearyBaHHS Ha
NOCTIMHI 3MIHM y pPI3HOMaHITHUX cdepax
COLIITBHOTO JKUTTS KOHKPETHOI JAeprKaBH.

Kpim  Toro, a/IMIHICTpaTHUBHO-
MPaBOBI HOPMH Ta HOTO 1HCTUTYTHU SIBIISIOTH
co00l0  HaWOLIBII  IHKOPIOPOBAHUH Y
JIep’)KaBHO-BJIaJHI ~ MpOLECH  IPaBOBHM
IHCTpyMEHTapil, 110 TrapaHTye OOOMIbHUMA
BJIMB Ta B3a€MO3B’SI30K MIXK BIJNOBIIHO
ICHYIOUMMH HaYKOBO-T€OPETUYHUMHU
NOTJIIJAMA Ta COIIATBHUMH TPaKTHKAMH
KOHKpeTHOi  kpainu. [1llo6  3a3HaueHi
3BOPOTHI 3B’S3KM HE HOCWUIU (POpMalIbHUN
XapakTep, a IIOCTIHHO NpaIoBaId Ta
3MIIHIOBAINCA, MOTPiOHA 3allIKaBJICHICTh Y
HUX, TaKOX NMOTpiOHa eheKTUBHA colliajibHa
MOJIeIb (TTapajiurMa), sika CTUMYJTIoBaia 0 X
ICHYBaHHSI Ta PO3BUTOK.
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3 JOTpUMaHHSIM TaKOTO MPOCTOTO HA
nepmui  [orsiA  MpaBuia, MaloTh
BiOyBatucs YHCIICHH] 3axo0/u 3
pedopmyBaHHS COIIIBHO-TIOTITHYHOTO
KHUTTS HAILIOI Iep>KaBH, 30KpeMa i BiTHOCUH
JEp>KaBHOT CITYKOu.

B aKaJgeMiYHOMY Kypci
aJMIHICTPATUBHOTO rpaBa VYkpaiau
HaroJIOIIYEThCSA, IO JIepKaBHA Ciyxkba —
OMMH 3 BHIIB CYCIUIBHO  KOPHUCHOI
TSUTBHOCTI, 3MICT SIKO1 IMOJISITa€ y BUKOHAHHI
3aBAaHb 1 QYHKINN JAep)KaBH BiAMOBIIHO 110
00CsTy KOMIIETEHII1 BIATOBIIHOTO Oprany
nepkaBHO1 Biagu. JlepikaBHa ciyxba €
OpraHizalifHO-IIPaBOBUM SBHIIEM 31 CBOIM
XapaKTepHUM 3MICTOM Ta OCOOIUBOCTSIMH.

B  ycix Bumaakax  ciyx0oBa
IISIBHICTH [10B’s13aHa 3 TphrOMa
€JICMCHTaMU:

1) 3ampoBaKCHHS CIIyx0u

(BCTaHOBJICHHSI ~ IMOCaJa, 11X  KUIBKOCTI),

PaBOBUM BPETYJTFOBAaHHIM HOPSIKY
MIPOXOJKCHHS TOIIIO;
2) oprasi3ari€ero BUKOHAHHS

[OBHOB@)XEHb,  3A1MCHEHHS  YIpaBIiHHA
BIAITOBITHUMHU 00’ €KTaMH;

3) BupilICHHS
BHYTPIITHBOOPTaHi3aIHHNX UTaHb
C1y’k00BO1 AISUIBHOCTI B IEBHOMY OpraHi 4u
oprasizartii (B3a€MOB1THOCHUHU MIDXK
CTPYKTYpPHUMU HiApo3AiIaMH Ta
CIIy>k00BISIMU BIJIIOBITHOTO OPTaHy).

CyKymHICTb B3a€EMOTIIOB’ SI3aHUX
MPaBOBUX HOPM, IO PETYJIOIOTh CYCIUIbHI
BITHOCMHM Yy cdepl AepkaBHOI Ciyx0W,

CTaHOBIJIATH KOMILJIEKCHUI IIpaBOBUM
IHCTUTYT, JO $KOTO BXOJATh: HOPMHU
KOHCTHUTYLIITHOTO Ipasa, SIKUMH

BCTAHOBJIIOETBCS  MPaBO Ha  JEp)KaBHY
cy0y; HOpMHU (IHAaHCOBOTO TIpaBa, IO
peryiroloTh  (piHAHCYBaHHA  JAEp>KaBHOI
CIy)kOM TOIIO; a TaKoX HOPMHU JIESKHX
IHIIMX Tajgy3ed IpaBa — €KOJOTIYHOTO,
TPYJIOBOTO, 3€MEILHOTO Ta 1H.

Hopmu anmiHicTpaTMBHOTO TpaBa B
bOMY 1HCTUTYTI CTAQHOBJSTH OCHOBHY
YaCTHHY. Humu PETyJIOI0THCS
HaWBaXJIMBIII1 €JIEMEHTH JIep>KaBHOT
CIIy’)KOM: TIPaBOBHM CTaryc J1ep>KaBHOTO
CITY>KOOBIISI Ta TTOCAI0BOI 0OCOOM; BUMOTH JI0
JIEP’KaBHUX CITy’KOOBIIIB; MIOPSAIOK
MIPOXOJKCHHS JepKaBHOT CITy)KOM;
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aJIMiHICTpaTUBHA 1 JTUCITUILTIHApHA
BI/IMOBIIAJIbHICTh JIEP)KABHUX CIIY>KOOBIIIB
Ta iH. [1, ¢.309-310].

B ymoBax iHTeHcuikaiii 3axoiB
COpSMOBAaHMX Ha JEIEHTpai3alilio Ta
TIOJTAJTBIIIC CTaHOBJICHHS MICIIEBOTO
caMOBpsIlyBaHHA B YKpaiHi, iCHye peajibHa
MEPCIEKTHBA TIOCTYNOBOI  TpaHcdopmarii
IHCTUTYTY JEpKaBHOI CIyOW B 1HCTUTYT
myOJIIgHOT CITYKOH.

3a3HaueHEe IEPETBOPEHHS HE MOXKE
OyTH  aBTOMAaTHYHHUM 3 ONNIAY  Ha
0COOJIMBOCTI oOprasizamii Ta 3ailiCHeHHS
CIIy’)KOM B JICP’)KaBHOMY arapari Ta opraHax
MICIIEBOTO CaMOBpsAyBaHHS (HEAapEMHO B
HaIIi JepikaBl MPUHHATI Ta 3aJIMIIAIOTHCS
YMHHUMH JBa 3aKOHM YKpaiHU BiJMOBiIHO
«[Ipo nepkaBHy ciayxOy» Ta «[Ipo ciyx0y
B OpraHax MiCIIEBOTO CAMOBPSTyBaHHS»).

[lepmioro mpoOiieMO0 Ha HUIAXY
MOJAJIBIIIONO CTAHOBJICHHS TAaKOTO HOBOTO
IHCTUTYTy fK MyOlliyHa ciyx0a € 4YiTke
BU3HAYCHHS 11 MEX.

Sk cBigyaTh HaBYalbHI Ta HAYKOBI
NpaBoOBI JpKepena ICHYIOTh IOHAHMEHIIe
JIBa TIIXOMM IOJO0 OKPECICHHS CYYacHOTO
3micty (Mex) myOmiuHOi cinyxOu  —
IHCTUTYLIOHATPHUNA Ta (YHKIIOHATHHHA.

[lepmmit  (IHCTUTYLIOHATBHUI)  acCIHEKT
nepenabavae, mo myOmiyHa cayxk0a, B
HaNIIHApIIOMY PO3yMiHHI, MOKe
3/1IHCHIOBATHCH npaliBHUKaMHU ycix

oprasizauiif myoJi4YHOTO CEKTOpPY: OpraHaMu
JepkaBHOI  Biagu  (TOOTO  HE  JMIIe
BHKOHABYO{, a i 3aKOHO/IAaBUOI Ta CYIOBOI);

JACPIKaBHUMU HiI[HpI/ICMCTBaMI/I Ta
YCTaHOBAaMH, opraHamMu MiCI_IeBOl"O
CaMOBpPAAYBAaHHA, KOMYHAJIbHUMHA

MiAIPUEMCTBAMU Ta ycTaHoBaMu. Jlpyruit
(pyHKUIIOHANBHMI)  aCHEKT  3aKpIILIIOE
IIMPOKE CIPUMHATTSA MyOJIYHOI CiayxO0u, 3
OTJISy Ha Te, IO WPOTATOM OCTAaHHIX
JECATHPIY 3aBIaHHI myOIidHOT
aZMiHICcTpalii B 0aratbox KpaiHax He JIHIIe
BUKOHYIOTHCSI OpraHaMH Ta OpraHi3aiisiMu
myOJigyHOTO  CeKTOpy  (IepikaBHOTO  Ta
MYHIIMITATBHOTO), a W  JIeJeTryIThCs
rPOMaJICbKUM 1 HaBITh MPUBATHUM
CTpyKTypam [2].

S miaATpUMYIO TMO3ULII0 THUX KOJIET,
SIK1 CTBEPIXKYIOTb, 10 HaUOLIBII
parioHaTFHUM € THCTUTYIIIOHATBHUHN T1IX1]1,
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AKU oOMexye cdepy myOmiuHoi ciryx0u
paMKamMu JTiSUTBHOCTI BIIQJHUX CYO’ €KTIB.
Kpim TOro, Ha KOpHCTH IILOTO BapiaHTa
MOKHa BHMKOPUCTaTH TaKli apryMeHTH, SIK
HalO1TbIIa BiJIIIOBITHICTh ioro
00’€KTHBHUM peayisiM, IO CKIaJucsi Yy
Halli  Ccyd4acHid KpaiHi, 30KkpemMa —
HE3aBEPIICHICTh MPOIECIB ACIEHTpaTi3aIlii,
daxTHuHa BiJICYTHICTb B VYkpaini
PO3BUHYTUX I1HCTUTYTIB TPOMAJSTHCHKOTO
CYCHUIbCTBA, Ta HEJOCTAaTHbO BUCOKI PiBHI
3araJlbHOi Ta TPaBOBOI KyJIbTypu Ta
CBIJOMOCTI 3HA4YHOI YaCTUHU TPOMAJSH
Hamoi KpaiHu, TaKOXX HE Ciij 3a0yBaTH
HOBY pPEeMaKIIio Kogekcy
aJIMIHICTPATUBHOTO CYJOYMHCTBA YKpaiHU
(mami  KACY), HopMum  SKOTO  HE
nependavaoTh  3aXHCT  Big  CyO’€KTiB
HEBJIQIHUX IOBHOBAKCHb.

Kpim TOTO, 6e3npobIeMHOMY
CTaHOBJICHHIO HOBOTO IHCTHTYTY IyOiiuHOL
CIykOu, HE CHpUSIOTH OO0 €KTHBHI peanii
Cy4acHOTO YKPaiHCHKOTO OyTTS,
Hacamrepes 1€ LIUPOKE PO3MOBCIOIKEHHS
KOPYIIIii, 32 MOKa3HHUKOM CHPHHHSATTS SKOT
Hamia jaepxkasa 3a migcymkamu 2017 poky
HaOpama 30 6aniB i mepedyBae Ha 130 micti
(31 180 kpaiHn cBity) [3].

3 1HCTUTYTOM JI€p>KaBHOI CITyXOu

TICHO  TOB’S3aHMM  IHIIMH  1HCTUTYT
aJMIHICTPATUBHOTO npasa —
aJIMiHICTpaTHUBHA FOCTHILIS, KA
MTOKJIMKAHHI y BCTAaHOBJICHOMY
3aKOHOJABCTBOM  TOPSAKY  3a0€3MeunuTH

HAJIeKHUN pIBEHb 3aKOHHOCTI y AISUIBHOCTI
BJIaIHO-IEP)KAaBHOTO  amapary, [UIIXOM
pO3B’si3aHHA MYOJIIYHO-TIPABOBUX  CIIOPIB,
3YMOBJICHUX YTIIPaBIIIHCBKOIO
(aIMIHICTPATUBHOIO) [ISTBHICTIO BIIATHUX
cy0’ekTiB. CaMe ITUM 1 HOSACHIOETHCS, YOMY
JaHUN BU]T FOCTHIII1 3BETHCS
aaMiHicTpaTuBHOMWO [1, ¢.394].

B ymoBax He3anexHoi YKpaiHu
nepuri 14 pokiB peryioBaHHS BiJHOCHH
aJIMIHICTPaTUBHOT FOCTHUIIT Oynu
periiaMeHTOBaHi LUBLIBHO-
IIpoLeCyalbHUMHA HOpMaMH, 30Kpema, 3 31
#KO0BTHS 1995 poky crartsmu rimasu 31-A
HIIK Vkpaimnm «Ckapru rpomajasH Ha
pilieHHs a0o Oe3MisBHICTh JCepKABHUX
oprasiB, IOpuAMYHUX oci0 'y cdepi
yIpaBIIiHCHKOT JUSUTBHOCTI», TOOTO

Herald of Zaporizhzhia National University. Jurisprudence

3aiHCHIOBATIOCS cylaMu 3arajbHOI
IOPUCIUKINT TpU BUKOPUCTAHHI ITUBUIBHO-
nporecyanbHoi GopMu cKapr Ha BiAMOBIIHI
i YUHOBHHUILITBA.

3 1 Bepecust 2005 poky, micius
HaOyTTs ynHHOCTI mepmioi penakimii KACY,
BITUM3HSHUNA IHCTUTYT aJMIHICTPAaTHBHOI
IOCTHUINI Yy MeXax Hamloi JAep)kaBdu I04yaB
¢yukmionyBatn 'y  ¢Qopmari  moneni
a/IMIHICTPAaTUBHOTO CYAOYMHCTBA, IO a ax
HI SK HE TO3HAYWIOCh HAa CIIOPIAHEHOCTI
3raflaHuX BUIIE IHCTUTYTIB 00: MO-TIepIIe,
MPEJICTaBHUKH BiJIIOBITHOTO CY/IIBCBKOTO
KOpIIyCy € Jep>KaBHUMH  CIIY>KOOBIISIMH,
TOOTO BOHM € CYO €KTaMH  BIJHOCHUH
Jiep>kaBHO1 (myOusiuHOi) cayxOm (myHKT 12
qacTMHU 3-ThOi cTarti 3 3akoHy YKpaiHu
«[Ipo nepxaBHy cuyxOy» [4]); mo-mpyre,
3TiIHO YaCTMHHU TIEPIIOi CTATTI 2 YMHHOTO
KACY, 3aBmaHHAM  aaMiHICTPaTHBHOTO
CYJOYMHCTBA € CIIPaBEINBE, HEYIEPEIKEHE
Ta CBOE€YACHE BUPIIIEHHS CYJIOM CIIOpPIB Y
chepi  MmMyONIYHO-TIPABOBHUX  BITJHOCHH 3
METOI0 e(EeKTUBHOIO 3aXHCTy IMpaB, CBOOOI
Ta iHTEepeciB (i3muHMX 0cid, mTpaB Ta
1HTEepeciB IOPUANYHUX OCI0 BiJ| MOPYIICHb 3
00Ky Cy0’€KTIB BIIaJHUX TOBHOBAXEHB [5].

ToOto icHye oe3nocepenHs
3aJISKHICTh BiJI CYMIIIHHOI poOOTH CyO’€KTIB
BJIQIHUX TIOBHOBAXXEHb Ta KUTBKOCTI 3BEpPHEHB
JI0 JIMIHICTPAaTUBHUX CYJIIB I10/10 BUPIILIEHHS
HUMH CIOpIB Y cdepi MyOniyHO-TIPaBOBUX
BimHOCHH. YmM sikicHime Ta mpodeciitHiiie
BiAmOBIIHI JeprKaBH1 (KOMyHaITBHI)
clykOoBIl ~ OyqyTh  BHKOHYBaTHM  CBOI
00OB’3KM, TUM MeHIIe OyJae BHUHHUKATH
OOIpyHTOBaHMX IMICTaB A0 peaizalii HOpM
KACY, mpaBma 3 ormsaay Ha 3HauHy
YHCIICHHICTh 3raJiaHiX BHIIE 3BEPHEHb, HAM
1€ JAJIeKO 0 MOAI0HOT 1aumil.

TTonan 13-piunuit JIOCB1f
(GYHKLIOHYBAaHHS ~ YMHHOI  YKpaiHCBKOIi
MoJel aJMIHICTPaTUBHOI FOCTHIII,

3aCBIJUMB TPO ICHYBAaHHS Yy HIH HU3KH
HEJIOJIIKIB K Opra”izamiifHoro Tak i
¢dyHKLiIOHATBHOTO TUIaHy. CBITYEHHSIM TOMY
€ MUHYJOpIYHE MPHUHHATTS HOBOI pefaxiii
KACY, mo HaOpaB umHHOCTI 15 rpyaHs
2017 poky. Kpim TOro, HeratuBHO
MO3HAYA€ThCS HA BHUKOHAHHA  (YHKIIN
aJMIHICTPATUBHOI FOCTHIIT 3Ha4yHa
3aBaHTAKEHICTh aJMIHICTPAaTUBHUX CYIiB
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(HampuKIaa, CcepeqHE HABAaHTAKEHHS Ha
cynmo KacarmiifHoro aaMiHICTPaTHBHOTO
cyny — 2213 cnopas, Ha cyamto KacariiiHoro
MBUIBHOTO cyay BiamoBimHo 1520 cmpas
[6]), a Takok  (AKTUYHO  IMITYIHO
yCKJIaJHEHa JOCTYMHICTh 3BEPHEHHS 10
HUX, 3 OOKY 3Ha4HO{ KUIBKOCTI IpOMaJsH 3
OPUYMHU ~ 3aHAATO  BUCOKHMX  CTaBOK
cynoBoro 300py (cepem gecaTd 3acan
(MpUHIMTIIB) aJMiHICTPATUBHOT'O
CyIOYMHCTBA BUKIAJCHUX Yy 4YacTHHI 3
cratti 2 KACY [5], He 3adikcoBaHO Takuit
BXJIUBUI MPUHLIUI SIK OTO TOCTYITHICTB).

3 METOI0 CYTTEBOTO PO3BAaHTAKEHHS
pOOOTH aJAMIHICTPAaTUBHHUX CY[iB, Ha Mii
HOTJISIA € LUIKOM JIOPEYHOK MPOIO3UILis
BUBUCHHSI TPAKTUKH POOOTH BiJIMOBIIHUX
cynis 'y ®PH, ne 3BepHeHHS 110
a/IMIHICTPATUBHOTO CY/Ay MOJKJIMBE JIUIIE Y
TOMY BHMAJKYy, fKIIO cKapra ocobu Oyna
BiJIXMJICHA aIMiHICTPATUBHOIO I1HCTAHIII€IO,
BUIIOIO BITHOCHO TIi€1, 1110 BUJANIA aKT, SIKUH
ockapkyetbes [7, ¢. 186-187].

3a qac (GYHKLI1OHYBaHHS
aJIMIHICTPATUBHOTO CYJOYMHCTBA B YKpaiHi
HAKOIIMYCHHUI NEBHMH, IK HCTaTUBHUM TaK I
[MO3UTHUBHUNA  NOCBim. Malike  KOXKEH
YKpaTHCHKUH MPE3UICHT HaMaraBcs
MPOBECTU TOW YM IHIIMKA BapiaHT CYJOBOI
pedbopmu, ocobmMBO y I1bOMY IUTaHI €
MOMITHUMH  «300yTKH»  TOMEPEeIHBOTO
KepMaHW4Ya Jep)KaBU, SKHH KEPYIOUYUCHh
BJIACHUMH NOJITUYHUMHU iHTepecamu y 2010
potii 10 MIHIMyMYy OOMEXHB TOBHOBa)KEHHS
BepxoBHoro Cyay VYkpainum, 3apa3 B
Vkpaini BiAOyBaeTbcsl 4EproBUid  eran
cynmoBoi pedopmu 1 He dakr, 1O Y
HACTYITHOTO TJIaBU JiepKaBU HE
chopMyeTbecss  iHakmie ~— OaueHHS ~— Ha
BUPIIIECHHS L1€T TpoOIeMHu.

Taka 3akoHOZaBYa HECTAOUILHICTD,
SK TIPaBWJIO HEraTUBHO TIO3HAYAETHCS Ha
oprasizaiii yciei cyloBoi BIaju B3araii Ta
aJIMIHICTPATUBHOTO CYJIOYMHCTBA 30KpeMa.
Takok, ¥  TEpPMaHEHTHICTh  CYAOBHUX
NEPETBOPEHh HE BUKJIHMKAE OCOOIUBOTO
CXBaJIeHHsI cepe]] rpoMassiH. Hampuknan, 3a
pe3yJbTaTaMu 3araJibHOHAI[IOHATBHOTO
OMHTYBaHHS, MIPOBE/IEHOTO dbonOM
«/leMokpaTuuHi 1HIMIATHBU» CIUJIBHO 3
COLIIOJIOT1YHOIO CITy’K0010 Lentpy
PasymkoBa y TpaBni 2018 poky, nepeBakHa
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oinpmricte TpomaasH (73 % omnuTaHUX)
BBOKAIOTh Iepedir cymoBoi  pedopmu
HEYCHIIIHUM, SK YCHIIIHY {1 OIIHWIN JIUIIe
10 % pecrioneHTiB [6].

Sk 6aumMoO, HAKONMHWYEHA IMPAKTHKA
(YHKIIOHYBaHHS TaKUX IHCTUTYTIB  SIK
Jep’kaBHa choyk0a Ta aaMiHICTpaTHBHA
IOCTHIISI CIIOHYKAae 1O TOJAIBIIOTO iX
oprauizaumidiHoro Ta  ()YHKIIIOHAJIBHOTO
BJIOCKOHAJICHHSI, 30KpeMa IOKpaIleHHs iX
HAYKOBO-TEOPETUYHOTO CYIPOBOJKCHHS
ICHYIOUUM 1 HOBITHIM apceHaIoM
aZIMIHICTPATHBHO-TIPABOBOTO  PErYJIIOBAHHS
Ta 3a0e3MeYeHHs.

BukopucroByrouu auie
TPpAAMIIHHUNA  MAXiT — aJMiHICTpaTUBHO-
MIPABOBOTO  PETYJIOBAHHS  BiAMOBITHHUX

BIIHOCMH, MH (aKTHYHO TIPUPEUYCHI Ha
YeproBUM 3axiJi Ha peHKH 3a4apOBaHOTO
KoJa IMITalifiHMX, HIYOTrO HE 3MIHIOIOYHX,
M0 CyTi KOCMETHYHHX, ITOBEPXOBUX JIiH.
Tak, MoxHa (opcoBaHMMHU  TeMIaMH
dopManpHO 3aMIHUTH YWUHHUKA 1HCTHUTYT
JIEp>KaBHOT CIYy>KOM Ha 1HCTUTYT MyOIiYHOT
cnyx0u, abo crnpoOyBaTH pPO3BAHTAXKUTU
po0OTy aIMIHICTpPATHBHHUX CY[IiB TepmIoi
1HCTaHIIIT, LUIIXOM 3ampOBaKEHHS
000B’SI3KOBOTO  MOMNEPEAHBOIO  PO3TIIAAY
CKaprd  BHIIOK  BIJIAJHO-YIPABIIHCHKOIO
IHCTAHI[IE€I0, ajie¢ Yd MOXKE IIe MO3HAYHUTHCH
Ha MUTOMY Bary MpHBAaTHOTO IHTEpecy, ILI0
pealbHO  peali3yeThCcsl  MPEACTaBHUKAMU
BITYM3HIHOT OrOpOKpartii ?

Y  pa3si  3amisiHd  HOBITHBOTO
IHCTpYMEHTapito a/IMIHICTPaTHUBHO-
MpaBOBOTO  3a0e3MeueHHs 00’ €KTUBHO

ICHYIOUMX CyCHUIBHMX mOoTped, y Hac
BUHUKA€ MOJIMBICTh: a) BU3HAYUTHU 3MICT
nyOJIiYHOrO  (CYCHUIBHOTO,  JIEPKABHOTO)
1HTEpecCy; 0) MOTHBAIIiIO T
(Ge3misuibHOCTI) CITY)KOOBLISI Y KOHKPETHIN
KUTTEBIM cHTyalii mia yac peanizauii HUM
BI/IMOBIIHUX  IOBHOBAXEHb, B)  YITKO
BU3HAYUTH JETEPMIHAIIWHUNA  JIAHIFO)KOK
(MexaHi3M) ITHOpYBaHHA  ITYOJI4YHOTO
iHTEepecy 3 OOKy NpeICTaBHUKIB JeprKaBHO-
BJIAQJHOTO armapary; TI) 3alpoIlOHYyBaTH
ONTHMAIbHUN aJTOPUTM bishst 1040
JOKami3aii Ta YCYHEHHs 3rajlaHOro BHIIE
ITHOPYBAHHSI.

HaBenenuii npyruii, HeTpaauIiiiHMIA
MiOX1J, HaAacTh IpolecaM CHCTEMHOTO
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pepopmyBanHs B YkpaiHi  Oinbmioi
MOCJTIIOBHOCTI Ta HAyKOBOTO KpEaTHUBY,
JIOTIOMOKE YITKO BU3HAYUTH MEPCHEKTHBH
MOJ1aJIbIIIOTO PO3BUTKY KJIFOUOBHUX
a/IMIHICTPAaTUBHO-TIPAaBOBHX IHCTHUTYTIB,
30KkpemMa —  JepXkaBHOi  cioyxOu Ta
aJMIHICTpaTUBHOI tocTUllii, 60 B HOrO
OCHOBI Oyne  BHUKOPUCTAHHS  TaKoi
NPUHIUIIOBO HOBOi IPaBOBOi KaTeropii sk
«mmpaBoBl  moTpeObu»  (aaAMIHICTpAaTUBHI
MPABOIMOTPEOH), 3MICT SIKOT CTAHOBISATH Ti
00’€KTHBHO ICHYIOUM CYCHUIbHI TOTpeOH,
BTIJICHHS y KUTTS SKUX Mae ab0 TOBHHHO
MaTH BIJIMTOBIIHY IPABOBY PETJIAMEHTAIIIIO.

3a3HaueHi  WOTpeOM  BIAIrparoTh
NEPBUHHY POJIb O MPAaBOBHUX BIJHOCHH, Ta
NOKJIMKaHi 0e3mocepeHh0 BIUIMBATH Ha
dbopmyBaHHS ONTUMATBHOT Mepexi
BIJIIOBITHUX TPYIl CYCHUTHHHUX BiTHOCHH Ha
OCHOBI YITKO BH3HAYEHUX Ta 00 €KTUBHO
ICHYIOUHX CYCHUTBHUX TOTPEO.

IIo cyri mpaBoBi moTpedu 1e —
coliabHO OOYMOBJICHI, CTpaTeriyHi Ta
TaKTUYH1 3aBIaHHS 3 YITKO BU3HAYCHUMU
KIHIICBUMH IUISIMH, SKi TIOCTAlOTh TEpe
rpOMa/ISHAMH, CYCHIBCTBOM 1 JEp>KaBOIO
Ha TIEBHUX eTamax ix JKUTTS (iCHyBaHHS),
peanmizaiisi AKX MOTpeOye HaIEKHOTO
paBOBOTO 3a0e3neueHHs [8, c.25].

BuBuenns  mpobieM  cydacHHUX
IHCTUTYTIB ~ JIep’KaBHOI  CIyKOM  Ta
a/JIMIHICTPAaTUBHOI FOCTULIT Kpi3b NPU3MY
BIJIIIOBITHUX aJMIHICTPATUBHUX
paBoONOTPed, 3MyIIye KOMIUIEKCHO Ta
CHUCTEMHO  MiJXOAWUTH JIO  JIOCSTHEHHS
MOCTaBIIEHUX e Ta 3aB/IaHb.
Hacamnepen, cnig BU3HAUUTH — CTYIiHB
CIPUSTIUBOCTI 30BHIIIHBOTO COI[IAIbHOTO
cepeIoBUINa TSl TOJATBIIOTO e(heKTHBHOTO
BTUIEHHS Y JKUTTS OO0 €KTUBHO ICHYIOUMX
CYyCMUIBHUX TMOTpeO, M0 MArOTh JEXKATH B
OCHOBI  3MICTy  IpaBOBIJHOCHH,  SIKi
BUHHUKAIOTh Yy MEXax 3a3HAYCHUX BUIIE
IHCTHUTYTIB.

[lepeBa)kHO HEBTIIIHA CYCHUIbHA
MPAaKTUKa YKPATHCHKOI JIep’KaBU 3a OCTaHHI
27 POKiB, I03BOJISIE KOHCTaTyBaTH
nepeOyBaHHS HamIoi Bitunsau y
TPaH3UTHOMY CTaHi, IpUYOMY 11 (PaKTUIHO
NOJNBIMHMN  TpaH3UT, SK 3  TO3UIH
colianbHO-eKOHOMIYHOI (hopmarii (Ykpaina
«PO3BHHYTOTO  couiamizMy»  (akTHYHO
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CaMOJIIKBiIyBaJIach i HEMOMITHO, ITOCTYIIOBO
ONHMHUJIACH B MOCTPAASTHCHKOMY
«HaHo(eonami3Mi») Tak W MHBUIIBAIINHOI
napaaurmMu (3 2014 poky MH OCTaTOYHO
3ajieKIapyBald  Mpo  CBid  BuXim 3
€Bpa3iiiChKOi  POCIMCHKOI  MOjemi, ajue
HacaMmIiepeZ] MEHTAJIbHO, IMOJITHYHO Ta
€KOHOMIYHO MPOJOBXKYEMO IepedyBaTu B
opOiTi maHOi BiACTaNOi MMBLTIZAIHOT
CHUCTEMH).

[nsaxom YMOBHOI'O CUHTE3Y
dbopmariiitHoro Ta MUBUII3AIIHHOTO ITiIX0/IiB
70 TUMY JepXaB, MOXXKHA IMPHUITYCTUTH, IO
TENepIHIA ~ yKpailHCBKHM  COIllajJbHUN
TPaH3UT  IITYyYHO  MNPHU3YNUHEHUH  Ha
O€3MepCeKTUBHIA  MOJEN  OJIirapXidHo-
MOHOTIOJTICTUYHOT JIepKaBH, 1o
XapaKTepU3yeThCs BJIQ/I0I0 KUTBKOX
NECATKIB ~ OJirapxiB, y pykKax SKHX
30CEpeKeHI TMEPEeBAKHO ycCi MpUBAOIHBI
3aco0M BUPOOHHMIITBA, MPUPOIHI PECYPCH,
3acobu MacoBoi iHdopmarlii, magTuBHO-
CHePTeTUYHUN  KOMIUIEKC,  EKCIIOPTHO-
IMIIOpTHI ~ omepanii  Tomo. YKpaiHChKa
eKOHOMIKa OIyIIeHa JI0 apXaidyHUX TITHOMH,
Ta 3BeleHa MO0 CyTi J0 MPUMITHBHOI
cUpoBUHHOT peHTH. OO0’€KTHBHO ICHYIOYI
CYCILIBHI noTpeou (haKTUIHO HE
BPaxXOBYIOThCSI, ICTHHHHUN 3MICT JIEP>KaBHOTO
1HTepecy MiJIMIHEHUH NPUBATHO-KJIAHOBUM
IHTEpEeCOM, MpaBO 37eOUIbIIE ITHOPYETHCS,
NUTOMa Bara HEMpPaBOBHUX 3aKOHIB LIOPIYHO
MIOTIOBHIOE  3aKOHOJIABYE TIOJIE JICPIKABH.
[TomiTnuna  Ta  mapTiiiHi CUCTEMH,
CaMOJMCKPEAUTOBAHI 1 3HAXOMATHCS T
Oe3mocepeiHiM BIUIMBOM BEITMKOTO Oi3HeECy.

Uepes  3HauHy  1H(AHTUIBHICTH
HaceJIeHHs ralbMY€ThCS PO3BHUTOK
IHCTUTYTIB TPOMAJSHCHKOIO CYCHUIbCTBA,
coliaibHi midtu IrpOMaiIHCHKOTO
3pOCTaHHS  HaBiTh HE  MPOEKTYIOTHCH,
YHCIEHHI CHUTHadM TpO  3JIOBXKUBAHHS
YHHOBHUIITBA TIEPEBAKHO 3aTHIIAIOTHCS 0€3

HaJIE)KHOTO pearyBaHHs 3 Ooky
MIPaBOOXOPOHHUX CTPYKTYP.
[IpoBenena «BBEPXY»

JleleHTpati3allis, 3/1e01IbIIe He HaJIaroauiia
HEOoOXiHI 3BOPOTHI 3B’SI3KH MiX
NepeciTHuMHU rpoMajsTHAMU Ta
«CaMOBpSZHOIO»  BIQJOI0, HaJaHi Ha
«MicLs» IpOILIOBI pecypcu 4acTo
BUKOPUCTOBYIOTHCS MiCIIeBUMHU
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YUHOBHMKAMM Ha  BJACHI  «3axMapHi»
3apIjiaTd Ta TIpemii, a He Ha MoTpedu
TrpOMaIH.

B ymoBax XpoHiIYHOI  HecTaui
OIO/KETHUX KOIITIB, YKpaiHa Bce riuoie i
rMoIIe Haca/PKYeThCs Ha «Trojky» MBO,
MIOPIYHO BHIIPOIIyIOUM 1-2 MIpA. Jonapis
BIIMOBIIHUX  KPEAWTIB 1  MIANUCYIOUYH
HEBUTIIHI JUIsl KpaiHM yMOBH iX HaJaHHS,
MU JIUIIE Ha YKPAaiHCHKUX MUTHHISIX Yepe3
KOPYILIiI0 BTpadyaemMo 4 MITbSpIU €BPO HA
pik [9].

Jlep;xaBHUH amapaT B TaKUX yMOBax
HE TUIBKM HE 3JaTeH MPOBOJUTH JaBHO
3arpeOyBaHi CUCTeMHI pedopMH, a i Jieapb
COpPAaBISETBCS 3 TAaKUMH  OCHOBHUMH
GyHKIIIMH ~ epKaBH K OXOpOHA
MPaBOIOPSJIKY, HaI[lOHaTbHA Oe3Meka Ta
obopoHa.

[Ipore, komu KkpaiHa (akTUYHO
noTepriae BiAg arpecii MiBHIYHO-CXiJIHOTO
cycila, OKpeMi BITYM3HSHI UYHHOBHHUKHU
YMYAPSIIOTBCSL poOuTH OpynHuili Oi3Hec Ha
O0OpOHHHMX  3aKyMiBISX, MEperiaqyouu
maibke y 10 pa3iB 3a crnmcani iMOOpTHI

BMIT — 1 [10].
v TernepimHii YKpaTHCBhKIN
OJIiTapXivyHii JepKaBi OJIHUM 3

He(opMaTi30BaHUX 3aCaJHUYUX MPUHIIHAITIB
€ TPUHIMII COLIAJBLHOTO BIAUYKEHHS, IO
o3Hauae OE3KpalHIO BiAJAJIEHICTh Jep:KaBU
(Bmamu) Bim Hapomy Ta HaBmaku. Cepen
KIIFOYOBUX HEMHUCaHUX JIOMIHYIOUHMX
[IHHOCTEW Hacammepea CliJi BUOKPEMUTH
oOMaH,  KpaliiicTBo,  OalayxicTh  Ta
0€3B1A0BIAATBHICTb.

Haxane Ha BmagHoMy  OJNiMIII
JepKaBH BXKEe SKAH PIK TPOJOBXKYIOTH
JIOMiHYBaTH cnabxi, oOMesxeH1
NPUMITUBHUMHU peduieKcaMu MaTepiallbHOTO
30arayeHHs JULEMIpH, TOMY CIIO/IBaHHS Ha
3MIHCHEHHS  TO3WTHBHUX  IEPETBOPEHb
«3BEpXy» — MapHa CIpasna.

B Takmx ymoBax 3aJMIIAETHCA
CIIOJIIBAaHHS TIJBKW HA IHIMIATHBY <«GHHU3YY,
Ha mpuckopeHe GOpMyBaHHS Mdi€BUX Ta
e(EeKTUBHUX CYCHUIBHUX IHCTUTYTIB
BUIbHHX Ta HEOANIY)KUX TPOMAJISH, 3IaTHUX
Ha CaMOOprasizailito, CaMOPO3BHTOK Ta
CaMOKOHTPOJIb.

[Ilo6 3amycTUTH HOBI TIIMOMHHI
CMHUCIH, HOBI  COLIAaABLHO  ITO3UTHBHI
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OPUHIUNKA, HOBUH e(EeKTHBHUH 3MICT Yy
KJIIIOYOB1  JIep’KaBHI  IHCTUTYIIIOHAIBHI
CHCTEMHU (30KpeMa i y JAepikaBHy ciayxO0y Ta
aAMIHICTpaTUBHY  IOCTHUIIIO)  HEOOXITHO
BUpPOOUTH Ta pealizyBaTH TpU TPyNu
YCTaHOBYMX npaBonoTpeo: a)
3arajlbHOOpPraHi3aliiHi  —  CTOCYIOTBCS
dbopMyBaHHS HAWOUTBII TNPUUHATHOI Ta
eeKTHUBHOI A YKpaiHu IHBLITI3aLIAHOT
napajurMu, o 00 €AHyE TpPU KIIOYOBHX
COLIaIbHUX  €JeMEeHTa  —  JIIOJUHY,
CyCHuIbCTBO, JepxkaBy ((dikcyerbcs y
€IMHOMY YCTaHOBYOMY JIOKyMEHTI Ha
3paszok Jlexnapaii HezanexxHocti CIIA Bifg
4 mumas 1776 poky, abo [ekmnaparii mpas
JIOJMHA 1 TPOMAJsSHHUHA, NPUHHATOI 26
CepIIHS 1789 POKY [IOCTaHOBOIO
Opanny3pkux HanionaneHux 300piB); 0)
CHCTEMO-OpraHizaniiHi (KOHCTUTYIIHHI) —
BHU3HAUAIOTh CHUCTEMYy IpaB, cBoOOA Ta
000B’s3KiB TPOMaJIsiH, CUCTEMY 1 TPABOBHIA
cTaTyc BEPTUKAIBHHUX CTPYKTYP
IPOMAJISTHCHKOTO  CYCHIJIBCTBA,  OCHOBHI
XapakTepUCTHKU (OpM JepkaBU Ta TUIOK
Jep>KaBHOT BIIAIU (HOpMaTUBHO
3akpimumnorThes y Koncrurymii abo, y pasi ii
BIJICYTHOCTI, B OpraHiYHHUX 3aKOHax); 3)
IHCTYIIOHAIEHO-OpTaHi3aliiHi —
JETaNi3yI0Th MIPaBOBHI cTatyc
IPOMaJITHNHA, OCHOBHUX THCTUTYIIII
IPOMAJISTHCBKOTO CYCIIBCTBA Ta MPaBOBOL
nepxxaBu  ((QikcyroTbes y  BIANOBIIHHUX
IHCTUTYLIOHAJIBHUX 3aKOHO/IaBYMX aKTax).
dopmyBaHHS, HOPMaTHBHO-TIPAaBOBA
¢ikcaris Ta Oe3mocepenHE BTUICHHS Y
KUTTS HAaBEICHUX BHUIIE TPYH YCTaHOBUUX
IpaBoBUX TMOTpe® Mae BigOyBaTucs y
paMKax MEXaHI3My MPaBOBOTO
3abe3neueHHs CYCHIIBHUX notpeo,
CTPYKTYpPHI  €JIE€MEHTH SKOTO TOBHHHI
rapaHTyBaTH HE3MIHHICTb iX 3MICTy Ha YCiX
CTajisIX TNPaBOOYTTS — MPaBOYTBOPEHHS,
IIPaBOTBOPUOCTI Ta MpaBoOpeatizaii.

Ha migcraBi BHKIAZEHOrO MOYXHA
3pOOUTH HACTYIHI BUCHOBKH:

- BITYM3HSIHUNA Jep>KaBHO-
BJIaJIHUI amapart, 3 OrJisjay Ha HMOLIMPEHICTh
Kopymiii B VYKpaiHi, HEBTIIIHUWA CTaH
peamizaiii MOKJIaJeHUX Ha JEpKaBHI Ta
CaMOBpSAIHI OpraHd Biaad QYHKIIH Ta
3aBaHb MOTpedye CBOTO HEBIIKIAJHOTO
pedopMyBaHHS;
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- TEOPETUYHOIO  OCHOBOIO  Ta
MPaBOBUM 1HCTPYMEHTApIEM  BiJIMOBIIHUX
NEpeTBOPEHb,  MAalOTh  CTaTH  HAYKOBI
PO3pOOKH Ta MPaBOBI HOPMH, IO CKJIATAOTh
3MICT TaKMX MPAaBOBUX IHCTUTYTIB SK
JIepkaBHa CIy)x0a Ta aaMiHICTpaTHBHA
FOCTHLIIS;

- ICHYIOTh 00’ €KTHBHI
HEepeayMOBH TOCTYNOBOI TpaHcdopmarii
YHUHHOTO IHCTHTYTY JEpKaBHOI CIyXOu B
HOBMH  IHCTUTYT  myOmiuHOi  Ciryx0w,
aKTyalbHUMH T[UTAaHHSAMH TPH  I[bOMY
3aJMIIAIOTHCS] BU3HAYEHHS MEX OCTaHHBOTO
Ta yHiQIKaIig TNPUHIMUIIB, 3aBIaHb Ta
¢ynkuid myOmiyHOI Cimy)OM BpaxOBYIOUH
PI3HMINIO MK OpraHizali€r JIep>KaBHOI
CIy)kOu Ta ciyxOu B OpraHax MiCIIEBOTO

CaMOBpPSAAYBAHHS,
- BPaxOBYIO4YH HAKOIIMYCHY
IIPAKTHUKY, ICPCIICKTHUBU IoaaJIb1ioro

(YHKIIOHYBaHHS BITYM3HSIHOTO 1HCTHUTYTY
aMIHICTpPAaTUBHOKW FOCTHIII B  (dopmari
aJIMIHICTPATUBHOTO CyJIOYMHCTBA €
HaWOLIBIIT TMOBIPHUMH Ta JOLIUIBHUMH, IO
HE BHKJIIOYA€ 3IIHCHCHHS HEOOXITHHX
Oprafi3alliiHUX  KOperyBaHb,  30Kpema
PO3BaHTAXEHHS AaaMIHICTPAaTUBHUX CY/IB
Mepuioi  1HCTAHINl, INUIIXOM  BBEICHHS
000B’SI3KOBOTO  MOMNEPEAHBOIO  PO3TIISAAY
BiJITOBIAHOTO crnopy BUILIOIO
aJIMIHICTPATUBHOIO 1HCTAHIIECO o
BITHOILIEHHIO JI0 CYyO’€KTa [isiHHS SKOTO
OCKapIKy€ETHCS;

- Oepyun hi (0] yBaru
HECTIPUSATIUBICTD TETMEPIITHIX COLIATBHUX
YyMOB y SKUX (YHKIIOHYIOTb IpPaBOBI
IHCTUTYTH  JepXaBHOi  ciyxOu  Ta
aJMIHICTpaTUBHOT FOCTHIIT (ymoBH
OJIIFapX14YHO-MOHOMOJICTUYHOT  JIepKaBH),
HEMOOJUHOKI (akTu miaMIHM Yy poOoTi
BJIQ/IHO-/IEP’)KaBHOTO  arapary MyOJai4HHUX

(Iep>xaBHUX) 1HTEpeciB IPUBATHO-
KJIaHOBHMHM  IHTEpecaMu, IPONOHYETHCS
noxanpiie  pedopMyBaHHS  3a3HAYCHHX

BUILE IHCTUTYTIB 3I1HCHIOBATH 3a
JIOTIOMOTOI0 TaKO1 HOBOi MPaBOBOI KaTeropii
SIK TIPaBOB1 MOTPEOH, IO OXOILUIIOE COOO0I0
00’€KTHBHO ICHYIOUI CYCIIJIbHI TOTpeOH, SKi
BperyJab0BaHi abo MarTh Ooytu
BPETYJIbOBaH1 TPABOBUMH HOPMAaMHU;

- ns8  JOCATHEHHS TO3UTHBHHX
pe3yibTaTiB y Iporecax  MOAabIIOTo
PO3BHTKY B YKpaiHi IpaBOBUX 1HCTUTYTIB
JEp’KaBHOT CIY)KOM Ta aJIMiHICTPaTHBHOI
IocTHIii  HeoOxigHO  chopmyBaTtH  Ta
pealizyBaTd  TpU TPYNH  YCTAHOBYHMX
mpaBonoTped —  3arajgbHOOpraHizamiiHi
(pixcyroThCcs y 3araqbHOYCTaHOBUOMY aKTi,
0 HOPMAaTUBHO  3aKpIIIIOE  OCHOBU
[UBLTI3AIHHOT MapaJIuTMU Ta BiIIOBIIHOTO
HAIPSIMKY PO3BUTKY), CUCTEMO-
oprasi3ariiHi (ckmagaroTh 3MiCT
KOHCTHUTYIIiT a00 OpraHi4HMX 3aKOHIB) Ta
IHCTHTYLIOHAJILHO-OpTaHi3aliiHi
(3aKpIIUTIOIOTHCS y BIJIIIOBITHUAX
3aKOHO/IABUUX AKTaXx)

- 3a YEpProBiCTIO MPABOMOTPEOH, 110
MOB’sI3aHI 3 JEP)KABHOIO  CIIY)KOOIO  Ta
aJMIHICTPATUBHOIO FOCTHIIIEI0 PO3TAILIOBAHI Y
TPETid TPyIi, IO € HUTKOM 00 €KTUBHUM, 00
0€3 0CTaTOYHOTO BU3HAYEHHS Ta 3aKPITUICHHS
HOBO1 YKpaiHCBKOI IMBUII3AIIAHOT MO,
gka Mae Oe3MOBOPOTHO 3aMIHUTU YHHHY
(GakTUYHO  3aMO3MYEHY B  KOJUIIHBOL
MeTpornofiii  apxaiuHy — 0Oe3mepCrneKTUBHY
OJIiIrapXivyHy cxemy, 0e3 YiTKOrO BHU3HAUYCHHS
ONTUMANIBHOT 1151 YKpaiHu (opMu AeprkaBU €
BEJIMKa MMOBIPHICTh YEProBOr0 MOBTOPEHHS
MIPUKPUX MTOMHJIOK CHUCTEMHOTO
pehopMyBaHHS, SKHUX TPUITYCTHIUCH 34
OCTaHHi 27 POKiB.

JlitrepaTypa

1.  AnminicTpaTuBHE NpaBo YKpaiHU. AKaJeMIYHHM Kypc : MiIpyd. : y ABOX ToMax. Tom 1.
3aranpHa yactuHa / pexa. kouseris : B.b. Aep’snoB (ronosa). K.: BumaBHHIITBO

«¥Opunnuna gymka», 2004. 584 c.

2. Kypc agminicrpatuBHOTO mpaBa YKpainw : miapy4yHuk. [lyOmiuna cimyxo6a. K. : FOpiakom
Iarep. URL : http ://pidruchniki.com/1137102648198/pravo/publichna_sluzhba.

3. Imgekc chopuiiHATTS  Kopymmii-2017.

koruptsiyi-cpi-2017/.

Herald of Zaporizhzhia National University. Jurisprudence

URL : https ://ti-ukraine.org/research/indeks-

no. 4. 2018 ISNN 2616-9444



10.

41

[Tpo nepxkaBny cinyx0y Bin 20 ciuns 2015 p. Bioomocmi Bepxoenoi Paou Yxpainu. 2016.
Ne 4. Cr. 4.

Konekc agminicrparuBHoro cymounHcTBa Ykpainu (KACY). 2018. URL : https ://urist-
ua.net/%D0%BA%D0%BE%D0%B4%D0%B5%D0%BA%D1%81%D0%B8/%D0%BA
%D0%B0%D1%81%D1%83/

MautineBChbKU i 0] Pyx o KOJTy. URL : http ://yur-
gazeta.com/publications/practice/inshe/rozbudova-doviri.html/

CrapwioB H0.H. AnmunucrpatuBHas toctunus. Teopus, UCTOpUsl, NMEPCHEKTUBBL. M. :
N3n-s0 HOPMA, 2001. 304 c.

Kypinnuit €.B. IlpaBoBi morpebu — HOBa ¥ 3arpedyBaHa Kareropis yKpaiHCBKOi
IOpUINYHOT HAYKH. Bicnuk 3anopizvkoeo nayionanvuozo yHieepcumemy. FOpuouuni nayxu.
2016. Ne 3. C. 21-29.

VYkpaina mopiuHo BTpadae 4 wMimispam €Bpo uepe3 Kopymmito Ha wmuTHUI. URL:
https ://www.epravda.com.ua/news/2018/08/6/639337/.

HABY mpocsare poscrmigyBatu 3akyniBmo Minoboponn BMII 3a 3aBHIeHMMH LiHAMH.
URL : http ://ual.com.ua/politics/nabu-prosyat-rozsliduvati-zakupivlyu-minoboroni-bmp-
za-zavishchenimi-cinami-43981.html.

References

(2004), Administratyvne pravo Ukrainy. Akademichnyi kurs : pidruch. : u dvokh tomakh.
Tom 1. Zahalna chastyna [Administrative law of Ukraine. Academic course : guide book :
in two volumes. Volume 1. General part], Vydavnytstvo «lurydychna dumka», Kyiv,
Ukraine.

Kurs administratyvnoho prava Ukrainy : pidruchnyk. Publichna sluzhba [Course of
administrative law of Ukraine : textbook. Public service], Yurinkom Inter, Kyiv, Ukraine,
available at : http ://pidruchniki.com/1137102648198/pravo/publichna_sluzhba.

“Corruption Perceptions Index-2017”, available at : https ://ti-ukraine.org/research/indeks-
koruptsiyi-cpi-2017/.

“On Civil Service dared January 20, 2015, Vidomosti Verkhovnoi Rady Ukrainy. 2016,
no. 4, art. 4.

(2018), “Administrative Procedure Code of Ukraine (APCU)”, available at : https ://urist-
ua.net/%D0%BA%D0%BE%D0%B4%D0%B5%D0%BA%D1%81%D0%B8/%D0%BA
%D0%B0%D1%81%D1%83/

Malinevskyi, Oleh “Motion in circle”, available at http ://yur-
gazeta.com/publications/practice/inshe/rozbudova-doviri.html/

Starilov, Yu.N. (2001), Administrativnaya yustitsiya. Teoriya, istoriya, perspektivy
[Administrative justice. Theory, history, prospects], 1zd-vo NORMA, Moscow, Russia.

Kurinnyi, Ye.V. (2016), “Legal needs — new and required category of Ukrainian legal
science”, Visnyk Zaporizkoho natsionalnoho universytetu. Yurydychni nauky, no. 3, pp.
21-29.

(2018), “Annually Ukraine spends 4 euro billion due to corruption at the customs”,
available at : https ://www.epravda.com.ua/news/2018/08/6/639337.

Bicnuk 3anopizvkozo nayionanvnozo ynieepcumemy. IOpuouuni nayku MNe 4.2018 ISNN 2616-9444



42

10.

“NABU was asked to investigate the procurement of IFV at inflated prices”, available at :

http ://ual.com.ua/politics/nabu-prosyat-rozsliduvati-zakupivlyu-minoboroni-bmp-za-
zavishchenimi-cinami-43981.html.

YV IK 347.998.85:347.987.1

DOI https://doi.org/10.26661/2616-9444-2018-4-05
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JOIyCTUMOCTI OCKApPKeHHS Cy/I0BUX PillleHb, AKIIO0 CNIPABA CTAHOBUTH 3HAYHUI
CyCHiJIbHMI iHTepec YU Ma€ BUHSATKOBE 3HAYEHHS VIS MO3UBAYA
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Y crarTi BHUCBITIEHO TOPSIOK 3IiMCHEHHS MPOIECYaTbHOTO
pPO3CYdy CYIOM KacalliifHOI 1HCTaHIlii NPU BUKOPHCTaHHI OIIHHMX
MOHSATH MO0 JOMYCTUMOCTI OCKap)KEHHS CYIOBHX DIIICHb, SKIIO
ClIpaBa CTAHOBUTH 3HAYHUI CYCHUTBHUI 1HTEpEC YN Ma€ BUHATKOBE
3HAYeHHS IS T03MBava. ABTOp 3ampollOHyBaja JAOUUIBHICTH
3aCTOCYBaHHS MojeNell <«okamiOHUX» aJNrOpPUTMIB  JIOKAIBHOTO
MIOIIYKY Ta/ab0 MWHAMIYHOTO MPOTPaMyBaHHS IOJI0 BCTAHOBIICHHS
«BIJIMOBIHOTO» 3HAYCHHS KPUTEPIiB I BIIKPUTTSA a00 BiIMOBH y
BIZIKPUTTI KacaliifHOTo MpoBa/KeHHs1. JJoBeIeHO, 10 OLliHKa CYI0M
TaKUX TIJICTaB MOXIHMBAa SK 32 YMOBU «IIO3UTHBHOTO», TaK I
«HETaTUBHOTO» PEryJIIOBaHHs, y pa3i iCHyBaHHS HESCHOTO 3MicCTy
IOPUIMYHUX HOPM. YTOYHEHO, IO TIPOLECYAIbHUH pO3CYH €
JIETITUMHUM Yy pa3i iCHyBaHHS PETJIaMEHTOBAHOTO Ha PiBHI 3aKOHY
NPOLECYabHOTO MpaBa OJHOYACHOTO OOpaTH KilbKa MoJenen
noBeiHKH. WeThbest PO JIETITHMI3aIlii0 MPOIECYaTbHOT TOBEIIHKH
CyJly Ta YYaCHUKIB CIPaBH 3 OISy Ha METY 3aKOHY (TeJeooriuHe
TIYMA4eHHs) Ta CITBBIAHOIICHHS MiX apryMEHTaMH 3 KOHTEKCTY
CTpaBH BiJINOBIJTHO JI0 MPUHIIMITY CHIPABEITIHBOCTI.

Estimative conceptions in the activities of cassation administrative court for determining
admissibility of judicial decisions, where the case constitutes a significant public interest
or paramount importance for the plaintiff

Barikova A.A.

Supreme Court, Moskovska str., 8, BLK 5, Kyiv, Ukraine

anna.barikova@gmail.com

Key words:

administrative proceedings,
cassation proceedings, algorithm,
dynamic  programming, local
search.

The paper outlines the process for implementing procedural
discretion by the court of cassation instance in the use of
estimative conceptions regarding the admissibility of appeals
against court decisions, if the case is of significant public interest
or of exceptional importance to the plaintiff. The author has
proposed the feasibility of using models of “greedy” local search
algorithms and/or the dynamic programming framework to
establish “appropriate” criteria for opening or refusal to open
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cassation proceedings. It has been proved that the court’s
assessment of such grounds is possible both under the condition
of “positive” and ‘“negative” regulation, in case of obscure
content of legal provisions. Procedural discretion has been
specified as legitimate in response to simultaneous behavioural
patterns, being regulated by procedural law. It is about
legitimizing the procedural behaviour of the court and the
participants in the case, taking into account the purpose of the law
(teleological interpretation) and the relationship between the
arguments from the context of the case in accordance with the
principle of justice. Attention has been focused on the
formulation of approaches of the cassation administrative court
on the admissibility of cassation appeal of court decisions. The
author has substantiated that in fact a “three-step test” is used to
establish a significant public interest or the exceptional value of
the case for the complainant, i.e. 1) according to the legitimate
goal; 2) on the basis of requirements regarding the quality of law
(accessibility, predictability, clear definition of the boundaries of
discretionary powers) based on the assessment of the
circumstances of the case and statutory regulation; 3) taking into
account the principles of proportionality, “the need for a
democratic society” in the formulation of the operative part of the
court decision.

crarti 328 Konmekcy  aaMiHICTpaTHBHOTO
CYZOYMHCTBa YKpaiHM BCTaHOBJICHO, MIO
pilieHHs y crOpaBaXx HE3HAYHOI
CKJIQJIHOCTI HE MiUIATaloTh KacaliiiHoMy
BUKJIIOYCHHS  CYIl
MO€E BIIKPUTH KacalliiiHe NpOBaPKEHHS,
CTaHOBUTH
CycHuIbHUH iHTepec ab0 Mae BUHSTKOBE

3HAYCHHS IS CKapKHUKA [ 1] (MAMYHKT «B»

ocKapykeHHto [1].

Koznekcy aamiHICTpaTHBHOIO CyJOYMHCTBA
VYkpainn).

Kacaniiiauit
Bepxonoro Cyny craHom Ha
MIOCTaHOBUB
HIJIYHKTOM «B» MYHKTY 2 YaCTUHHU I SITOI
ctarti 328 Kogekcy
CyllOYMHCTBAa YKpaiHu. Sk mnpaBuio, cyn
MOCUJIAE€ThCSI B OJHIA yXBajll Ha €IUHY

aJIMiHICTpaTUBHUI
31.12.2018

aJIMiHICTPATUBHOTO

1’ SITO1 OYyHKTY 2 4YacTUHU I'stoi  craTTi 328
Koznekcy amMiHICTpaTHBHOTO CYyIOYMHCTBA
VYkpainu. BopaHouac, K mpaBuio, Cyx
KacalliifHO1 iHCTaHIi1 BiAMOBIISIE Y BIAKPUTTI
KacaliifHoro mnpoBajkeHHs. [lepeBakHO
3aCTOCOBYIOTBCSI KpUTepii SK BICYTHOCTI
3HaYHOTO CYCNUJIBHOTO iHTepecy, Tak 1
BUHSTKOBOTO  3HA4YeHHS  CIOPaBH  JUIA
ckapkHuKa (46,24 % yxBan). VY wnigomy

3HAYHUN

IMOCTaHOBJIEHO 97,37 % BIMMOBIAHHAX
crarti 328 BMOTHBOBaHMX yXBaJl, 13 SKHX II0J0
BIJICYTHOCTI 3HA4YHOIO CYCH1JIBHOTO

iHTepecy 46,60 %, BHUHATKOBOIO 3HA4YEHHS

2018 poky cipasu — 99,65 %.
cyn y Ocob6nuBocTi 3MIACHEHHS
NPOLECYaIbHOTO  PO3CYdY, 30Kpema, B
875 yxBan 3a aJIMIHICTPATUBHOMY TPOLIEC JOCHIKYBaIN
B.M. bes3enko, P.O. Kyii6ina,
I1.B. Kydtupes, . Jlycnenuk,
I'.B. IlanoBa, B.T. [Iepenentok,

O.M. Cemeniii, O.L CenbkiB, M.L

HiJCTaBy JUIsl OOIPYHTYBaHHS JOMYCTUMOCTI
KacalliifHOro ockap>XeHHS CyJOBHX pillI€Hb,
SIKIIIO CIIpaBa CTaHOBHUTH 3HAYHUUI
CYCHUIBHUH 1HTEpeC YU Ma€ BUHSATKOBE
3HAYEHHS JJIS1 CKap)KHUKA.

Taxk, IMOCTaHOBJICHO 98,51 %
BMOTHBOBAaHMX yXBaJl TPO  BIAKPUTTA
MPOBA/DKCHHST 3 OIJISAAy Ha MIAMYHKT «BY»

Bicnuk 3anopizvkozo nayionanvnozo ynieepcumemy. IOpuouuni nayku

CMOKOBHY Ta 1HIIII.

BopHouac  107aTKOBOI  HayKOBOIL
poO3BiIKK TOTpeOye (HOpMyITIOBaHHS YITKHX
MEX peaiizallii mpolecyarbHOTro po3Ccyay Ha
OCHOBI (dbopMyBaHHS OOIpYHTOBAHOI
NPaBOBOi MO3MIIi CTOCOBHO 3aCTOCYBAaHHS
BCIMa CyJaMU HOPM MaTepilaJlbHOTO IMpaBa
Ta JOTPUMAHHA HOPMH HIPOLECYATBHOIO
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npaBa 3 OISy Ha MPUHIUN FOPUIAIHOL
BH3HAYCHOCTI.

MeTtow  crarTi €  PO3KPUTTA
OCOOJIMBOCTEH  MPOIECYaTbHOTO  PO3CYIY
miJi dYac BCTAaHOBJIGHHS  JOIYCTHMOCTI
KacaIllifHOTO OCKap)KEHHsS CYJIOBUX PIIICHb,
SIKIIO CIIpaBa CTaHOBUTH 3HAYHUU
CYyCNUIBHUIM IHTEPEC YU Ma€ BHUHSATKOBE
3HAUEHHS JJIs1 CKap )KHHKA.

Y  KOXHIA KOHKPETHIH  crpaBi
KacalliiHui CyJl 3a3Ha4a€e HAPSIMOK BUOOPY
ONTUMANbHOI MOZJel IOBEMIHKA IIOJO0
3MICHEHHS MPOIeCyaIbHOTO po3cyny. llpu
dopmymoBanHi  migxoniB  KacariiftHoro
aJMIHICTPaTUBHOTO  Cyay Yy  CKJani
BepxoBnoro Cyny moao AOMyCTUMOCTI
KacalliiHOTO OCKap)KEHHS CY/IOBUX PillleHb
(baKkTH4IHO 3aCTOCYBaHHIO misirae
«TPUCTYIICHEBUH TECT» JUIsl BCTAHOBICHHS

3HQYHOTO  CYCHUIBHOTO  IHTEpecy  4u
BUHSATKOBOTO  3HA4YEHHS  COPaBU  JUIA
CKap KHUKA. beszymoBHo, pe3ynbTar
BUPILICHHS cropy 3aJIEKUTh BiJ[

0COOJMBOCTEH MPABOBOIO PETYJIIOBAaHHS Ta
KOHKPETHHUX OOCTaBUH aJMiHICTPaTUBHOL
CIIpaBH.

Tomy cynm  BOpaBi  BiIKpHUTH
KacalliiiHe MpOBaJKEHHS 3a CYKYIHOCTI
TaKuX MiJCTaB:

1) BiAmoOBiAHO 10 JETITUMHOT METH —
3 OIJISAY Ha pilleHHS €BPOINENHChKOro Cyay
3 IpaB JIIOJUHHU Y criipaBax «Ciaipomynoc Ta
iHm npotu I'peniin, «Canai Taiimc» npoTu
Crnonyuenoro KoposiBcTay To1110;

2) Ha MIiJACTaBi BUMOT IIOJO SIKOCTI
3aKOHY (JOCTYIHOCTI, nepeadadyBaHOCTI,
YITKOTO BHU3HAYEHHS MEX JUCKPEIIHHUX
NOBHOB@)XEHb) 3a pE3yJbTaTaMU OLIHKU
OOCTaBHH CHpaBd Ta  HOPMATUBHOTO
pEryJIIOBaHHS — 3TJTHO 3 pIMLEHHSIMH Yy
copaBax «Borr mporu  Himeuuunm»,
«Ipormepa pamio AIl» Ta iHmi mnpoTu
[Beitapii», «PekBeHbi TpPOTH YTOPUTUHN»
Ta 1HIINX;

3) 3Bakaroun Ha TIPUHIIAITA
MPOMOPIIHHOCTI, «HEOOX1THOCTI y
JEMOKpPAaTUYHOMY CYCIIUIbCTBI» pu

(GopMyITIOBaHHI  PE30JIFOTUBHOI ~ YaCTHHHU
CYJIOBOTO PILIEHHS — 3T1AHO 3 PILICHHIMH Y
cnpaBax «Bebep npotu IIBeiinapii», «Bopm
npotd  ABcTpii», «['pUMKOBCbKa MpPOTU
Vkpaiun», «[ynsin npotu CHoaydeHoro
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KoponiserBay, «JIsamko mpotu Ykpainmy,
«Depantniriar  Bik6mag  bmod»  mpotm
HinepnanaiBy, «®pecco3 Ta Pyap mnporu
®paHIii» ToIIo.

VY HauioHaJBHIA CyIOBiM MpaKTHII 3
1IbOTO IPUBOAY C(HOpPMYBaBCS OJHO3HAYHUM
HiAXiA II0J0 JOMYCTHMMOCTI KacauiHOTO
Heperisfy CylOBHX pILIEHb Yy KOHKPETHIH
cmpaBi 3 ypaxyBaHHAM  «OOCTaBHH
CIPABH ... Ta 3 METOIO 3a0€3MEUCHHSI €HOCTI
npaBo3acTocoByoi mpaktuku» [2; 3]. Tak,
«IpolecyalbHUN 3aKOH Iepedadae yMOBH,
32 HAsABHOCTI SKUX CHOpPaBU HE3HAYHOL
CKJIQJHOCTI MOXYTb IeperjisfaTtucsi B
Kacariifnomy MOPAIKY ... MAIOTh
3a3HAYaTHCH, HIOHAaMMEHIIIE, HOBITHI,
npoOJeMHi, 3acaHWuYi, paHilie IPYHTOBHO
HE JTOCIIPKyBaH1 MUTAaHHS MpaBa, BIAMOBIIb
KacalliiHOTO Cyay Ha sIKi Majna O HamaTu
HOBOTO, YHI(IKOBAaHOTO pPO3YMIHHSA Ta
3aCTOCYBaHHS TpaBa sIK JJIsl CTOPIH CIIOpY,
TaKk 1 JUIs HEBU3HAYEHOro, aje IIUPOKOro
Kola CyO0’€KTiB TIPaBOBITHOCHH. SIKIIO
BiJIIIITOBXYBATHCh BIJ [1OJIOKEHD
IPOIECYaIbHOTO 3aKOHY IPO Te, IO CIIpaBa
Ma€ BHMHATKOBE 3HAYEHHS MJIs Yy4YacHHKA
CHpaBH, SIKWH MOJA€ KacaliiHy CKapry, TO B
KacamiiiHid cKap3i MarmThb HaBOJMTHCS
00CTaBMHH, SIKI  BUIUIAIOTE  BUMOIH
CKap>KHUKA SKMMHUCh 0COOJIMBUMH,
PIAKICHUMH YU YHIKQJbHUMH O3HaKaMH,
3aBJKH YOMY BOHU BHOKPEMIIIOIOTHCA 13
3arajgbHOrO pay» [4].

Sk 3a3Hauae €BponeicbKkui cyxa 3
npaB  JIIOAWHW, TIOBHOBXKEHHS  CYIIB
BUIIOTO DIBHSA 3 TMeEperisigy IOBHHHI
3IIACHIOBATHCS IS BHUIIPABIICHHS CYIOBUX
MOMHJIOK 1 HemonikiB. Taka KOHTpOJIbHA
(GyHKIIS HE NMOBHHHA OyTH 3aMacKOBaHUM
OCKap>KeHHSAM. Biaxia Bia 1bOTO MpUHIMITY
MOMUJIMBHH  JIMII€  TOMAi, KOJH  I[OTO
BHMAararmThb BIAMOBIAHI Baromi 7|
HerepeOopHi 00CTaBUHM. [Mpunnun
IOPUJIMYHOT BH3HAYEHOCTI BMMAarae IOBaru
Jo mpuHIMIy res judicata, ToOTO moBaru 10
OCTaTOYHOTO PILIeHHS CyAy. 3TiAHO 3 UM
NPUHITUIIOM JKOJIHA CTOpOHAa HE Ma€ IpaBa
BUMaraT IMeperyisiy OCTaTO4YHOro  Ta
000B’A3KOBOTO /10 BUKOHAHHS PINICHHS
Cyly JHIIE 3 OJHIEI0 METOI0 — JOMOTTHCS
MIOBTOPHOTO PO3TJISITY Ta BHHECEHHS HOBOTO
pimeHHs y cmpasi [5] (pimeHHs y crpasi
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«Psg6ux mporu Pociin). VY  mpaxrtuumi
€BpONEHCHKOTO Cyly 3 TMpaB JIOJAHU
BKa3aHO, [0 TaKe OOTPYHTYBAHHS IOJIATAE B
PO3CIIOBaHHI CYMHIBIB IIOAO TJIYMadeHHS,
BPaxOBYIOUM 3MIHH y  TOBCSKICHHIN
npakTuili [6] (pimenHs y crpasi «l opxkernik
ta iHmN npotu Ilomemniy); 3abe3nedeHHS
YVHI()IKOBAHOTO Ta €IUHOTO 3aCTOCYBaHHS
npasa [7; 8] (mutatis mutandis, pimeHHs y
cpaBax «CtedaHika Ta IHII NPOTH
Pymynii», «Tynop Tynop npotu PymyHii»).

v KOHTEKCTI BUKJIQJICHOTO
PO3YMIHHS KOHTPOJBHOI ~(PyHKIII Cymy
KacamiiiHol  1HCTaHIII 3  ypaXyBaHHSIM
YHHHUX HOPMATHBHO 3aKPIIUICHUX MEXK
POLECyaTbHOTO po3Cydy  3YMOBIIO€
JOLITBHICTD 3aCTOCYBAHHS Mozenei
«OKamiOHMX»  aITOPUTMIB  JIOKAJIBHOTO
HOILIYKY B aCTIeKTi JTMHAMIYHOTO
nporpaMmyBaHHS ~ IIOJO  BCTaHOBICHHS
«BI/IMOBITHOTO» 3HAYCHHS KPHUTEPIiB st
BIIKpUTTS a00 BIAMOBU y  BIAKPUTTI
KacalliifHoro mpoBaHKEHHSI.

30kpema, <«oKaAiOHI»  aIrOpUTMU
JO3BOJIAIOTH TOKPOKOBO MPUMMATH PIIIEHHS
3 ycix MOXIJIMBHUX BapiaHTiB [9, C. 215]. 3a
AQHAJIOTI€I0 3aCTOCOBYIOTHCS MIAXOAM IOJ0
dopmyBaHHs TpadiB TSI 3aCTOCYBaHHS
cTparerii JOCTIIKeHHS MIPUJIETIIOTO
NPOCTOPY pillIeHh MIOAO0 KOXXHOTO HOTo
enemenra [9, c. 271].  Ilo  cyri, 1pwm
BCTAHOBJIEHHI JIONYCTUMOCTI OCKap>KeHHS
CYIIOBUX pillleHb, SKIIO CIpaBa CTaHOBUTHh
3HAQUHUM CYCHUIBHMM 1HTEpeC uu Mae
BUHATKOBE 3HAUEHHS JJIs [T03MBaYa, MPOCTip
pillleHb ~ yTBOPIOIOTH Y€l  TOTEHIIiiHI
JTUCKpETIiiHi IMOBHOBaKEHHS cyny.
BigmoBigHo, Hale)XHa MOAEIb ITOBEIIHKHU
dbopMyeTbcs  TpU  PO3TISAL  YMOBHHUX
«BEPIIHH rpadis» (KOHKpETHUX
MpolecyaqbHUX pillleHb TPH PO3MIISIl Ta
BUPIIICHH] aJMIHICTPATUBHOI CHpPaBH) 1
«pebep» (MOTHUBALIMHUX MIIXOIIB CYAY,
3B’A3KIB MK 00CTaBUHaMU Ta apryMeHTaMu
y cmpaBi). Y Takuil crnocid BinOyBaeThcs
«1epedip» MOTEHUIWHUX pillleHb y CHoci0
Mepexojly Ha HACTYMHOTO  MOXKIIUBOTO
BapiaHTy, 30Kpema, 3a YMOBU
«vopaudikaiii» (OHOBIIEHHS) MOMEPEIHBOTO.

YTouHuMoO, 110 3MiHA IIAXOMIIB
MPAaBO3aCTOCYBaHHS JOLJIbHA BUKJIIOYHO
BIAMOBIAHO 7O KPUTEPIiB  PO3YMHOCTI,

Bicnuk 3anopizvkozo nayionanvnozo ynieepcumemy. IOpuouuni nayku
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BIAITOBIAAIBHOCTI, 00’ €KTUBHOCTI,
MOCTIHHOCTI Ta  0OE3CTOPOHHOCTI 3
ypaxyBaHHSM TPIOPUTETHUX IIHHOCTEH Ta
3MIH Y OKHTTEIISUIBHOCTI  JIEp)KaBH  Ta
CYCHIIbCTBA, IJIECHPSAMOBAHOCTI  HOPM,
nyonigHoi mosituku. Sk Bkazye C. CkieHa,
SK albTEpPHATHBA CKaAIOHUMY aNropuTMam

IUHAMIYHE  TPOTPaMyBaHHS  JIO3BOJISIE
peanizyBaTh 3aBAAaHHS ONTHMI3aIlii  JyIs
MOIITYKY HaKpanoro MOYKJIUBOTO
rmobanpHoro  pimenns [9, €. 293]. Sk

HACNIJIOK, CHUCTEMHO Ta CHCTEMaTH4HO
JOCIIJKYIOTBCS BCI POSIBU
MPOLECYaJIbHOTO PO3CYAy, IO TapaHTye
npaBWiIbHICTE  pimeHHs. [lpu oMy
e(eKTUBHICTh (GyHKIIIOHYBaHHS
KacalliiHOTO Cydy 3a0e3MeUy€eThCsl Y CIocio
30epeKeHHS paHille OTPUMAHUX MPOMIKHUX
(TOTOYHMX)  pE3yNbTaTiB  pO3IIsAy  Ta
BHPIIICHHS aJAMIHICTPaTHBHUX crpaB
3HaYHOTO  CYCHUIBHOTO  iHTEepecy  4u
BUHATKOBOT'O 3HAYEHHSI JIIsl CKapyKHUKA.

3BijicH, JIOMYCTUMICTh BIJIKPHUTTS
KacalliiHOTO MPOBA/DKEHHS, SKIO CIpaBa
CTaHOBUTbH 3HAYHUU CYCHIJIBHHUM 1HTEpPEC YU
Ma€ BUHATKOBE 3HAYEHHS JUIA CKap)KHHKA,
3yMOBIIEHA noTpedoro 3a0e3neueHHs
€IHOCTI Cy/OBOi NpaKTHKH. Mjerhes mpo
peaizaliiro MPUHIIMITIB BEPXOBEHCTBA ITpaBa
Ta MPaBOBOi BHU3HAYEHOCTI, PIBHOCTI MeEpe.
3aKOHOM 1 CyJIOM 3 METOI0 TapaHTyBaHHS
po3ymMHOI  Tiepen0adyBaHOCTI  CYJOBOTO
pilIeHHs. 3anpornoHOBaHUM MAX1T
NPAaKTUKHA TPABO3aCTOCYBAHHS BTUTIOETHCS
npu YyHI(IKOBAaHOMY 3aCTOCYBaHHI CYJOM
OZHAKOBOI IOPUAUYHOI HOPMU B OJHAKOBUX
crpaBax II00 pi3HUX OCiO.

3a 3araJpbHUM  NOPaBWIOM, TpHU
B1JIMOBI y BIJIKpUTTI KacaliifHoro
IIPOBAKEHHSI 3@ B1JICYTHOCTI BUHSATKOBOI'O
3HA4YEeHHs aJMIHICTPAaTUBHOI CIIpaBH JUIA
CKap)KHUKA CyJl OJTHOYACHO TOCHIIAETHCS HA
mijicTaBy BiJICYTHOCTI 3HAYHOTO
CYCIUJIBHOTO  IHTEpecy aJMIHICTPaTHUBHOI
ciopaBu. Pazom 3 TuMm, ocoOuuBi KpuTepii
IIOB’s3aHl 3  OIIHKOK  IMIACTaB  yIA
HEMOXJIMBOCTI  BIIKPUTTA  KacauiiHOTro
MPOBA/KEHHS 32 KacallfHOI CKaprolo, 10
HE MaloTh (YHJAMEHTAIBHOTO 3HAYCHHS
st popMyBaHHS €IMHOI TTPaBO3aCTOCOBYOT
NPaKTUKU Ta OCOOJMBE 3HAUEHHS JUIA
Mo3MBayva.
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3 ypaxyBaHHSIM TOJOXEHb YaCTHHH
m’stoi  crarti 125 Korcturymii  Ykpaiau
KacaliifHuil cyn mpu KBamidikamii mizcras
JUIS BITHECEHHS aJIMIHICTPATHBHOI CIIpaBH
0 Kareropii BUHSATKOBO 3HAYYIIUX Ji€ 3
METOI0 3aXHCTY TpaB, CBOOOJ Ta 1HTEpECiB
ocobm y cdepi  myOIIYHO-TIPABOBHX
BisHOCHH [10]. Tomy npu mepersisi cupaBu
B KacamiiiHomMy mopsanky —Kacamiiinui
aJMiHICTpATUBHUN cyn y CKJIai
BepxoBaoro Cyny BukoHYEe (QYHKII «Cymy
paBay, KUl pO3risAae CripaBy, U0 MalOTh
BRXJIMBE, MPHUHIMIIOBE 3HAYCHHS IS
CyCIbCTBA Ta JI€pXaBH, 1 Ha OCHOBI
pO3TIIAAy TaKUX CIpaB, (HOPMYITIOE TTPABOBI
MO3HUIIIT JUIsl CY/ZI0BOi IMPAKTUKH BCiX CY/IIB
HIpK4oro pius [11; 12; 13].

Tak, Kacamiiauii agmiHiCTpaTUBHUN
cyn y ckiaai Bepxosaoro Cyny kBamidikye

00CTaBMHU  aJAMIHICTPATUBHOI  CIPaBH
3BaOXKAIOUM,  «HA  XapakTep  CIIpHUX
NPaBOBIIHOCHH Ta  MPEIMET  IO30BY,

3HA4YEeHHs CIIPaBH JJISi CTOPiH, 1 KaTeropiro
Ta CKJIAIHICTh 1 OOpaHMI MMO3MBAYEM CITOCIO
3axucty» [14]. ¥V npomy pasi kacauidHuii
Cyl  TMEepeBaXHO  BPaxoBYE  TO3HIIIO
€sporericbkoro Cyny 3 mpas JIIOAUHHU 1010
HeabCOIOTHOI peatizallii npaBa J0CTyny 10
cyny. Mmerbcs mpo  omocepemkoBaHe
3aCTOCYBaHHS 3aKOHHUX MPOIECYaTbHHUX
3a00poH 1 OOMeXeHb  KacaliiiHOTO
OCKap)KeHHS, SKi He 3allIKOJKYIOTh CYTi
mpaBa JOCTYNy 10 CyAYy BIAMOBIAHO 10
JETITUMHOT METH, 0OIPYHTOBaHOT
MPOTIOPIIIHHOCTI MIDXK 3aCTOCOBAaHUMU
3aco0aMu Ta MOCTaBIECHOI METOIO.

OTxe, 3 JOTPUMAHHSM IPUHITUIIIB

BEPXOBEHCTBA npaBa, MPaBOBOI
BU3HAYEHOCTI Ta res judicata
OCHOBOTIOJIOKHUM KpUTEpieEM €

BCTAHOBJICHHSI HENPUUHATHOCTI KacaliiHOi
CKapru: 3asBHUKM HE MOCTPKIAIN Bij
3HaYyHOI IIKOJM; CIpaBa HE PO3BHUBATHME
npaBo ab0 HE CHPUATHME OJHAKOBOMY
TIYMayeHHIO 3aKOHY; IUTaHHS IpaBa He
MaloTh 3HAYEHHA MJIs IIUPOKOro 3araiy.
Kacamiithuit  cyq  BmpaBi  BCTaHOBUTH
0co0nMBl Ta HerepeOOpHI OOCTaBUHU JUIA
BIACTYNy BiI chOpPMOBAHOI MPAKTHUKU
IIPaBO3aCTOCYBAHHS.

Cyn kacamiiiHoi 1HCTaHIi TpH
BUKOPUCTaHHI  OIIHHMX MOHATH  IIOJO
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JIOITyCTUMOCTI OCKap>KEeHHS CYJOBHX
pillleHb, SKIIO CIpaBa CTAHOBUTH 3HAYHUI
CYCHUIBHUH 1HTEpeC YU Ma€ BUHSITKOBE
3HAYCHHS Ui CKap)KHHUKA, 3BEPTAETHCS [0
«BIAMOBIAHOrO»  3HA4YeHHA  ciaiB. Sk
PaBUIIO, nporecyaabHU poscyn
00yMOBJICHUH TAKUMHU YNHHUKAMH:

— MPAKTUKOK MPaBO3aCTOCYBaHHS 3
NPUBOAY CIOpPIB BHU3HAYEHOI KaTeropii,
30KpeMa, Cyly KacaliitHoi iHCTaHIIii;

— KITBKICTIO COpaB 3 TOMIOHUMHU
MO30BHUMH BHMOTaMH, & TaKOX O3HAKaMH,
K1 poONATH KacalliifiHy CKapry BiJIMiIHHOIO
BiJ 1HIIMX;

—3HAUEHHSM CIpaBH JUIS CTOPIH,

KaTeropiero Ta CKJIQHICTIO
a/IMiHICTPAaTUBHOI CIIPaBH;
— XapakTepoM CIIPHHUX

NPaBOBITHOCHH, TPEAMETOM 1 KaTeropiero
CIOpY;

— KOJIOM
MIPaBOBITHOCHH,
YYaCHHKIB CIIPaBH;

— npeMeTaMu
JIOKa3yBaHHS, o0paHuM
CHOCOOOM 3aXHCTYy.

Takum YuHOM, [ BiAMOBH Y
BIIKPUTTI KacallifHOro MPOBAKEHHS CYI
BCTAHOBJIIOE TaKi IMi/ICTaBH:

1) HEePUHHATHICTH Kacariino1
CKapru — CYCHUIBHO 3HAYYIll YA BUHSATKOBI
00CTaBMHM HE BHSBIEHO; OOIDYHTYBaHHS
II0JI0 iX HAasBHOCTI HE HaBeleHO albo €
HEIOCTATHIM;

2) BiICYTHICTh  ()yHJIaMEHTAIBLHOTO
3HAYEHHS aJMIHICTPAaTUBHOI CIpaBH JUIS
dbopMyBaHHS ~ €IMHOI  MPABO3aCTOCOBYOL
IPAaKTUKUA — HEOOIPYHTOBAHICTh CYCHUIBHOT
B)XJIUBOCTI UM BUHATKOBOTO 3HAYEHHS JUIS
y4acHMKa CIIPaBH; BIACYTHICTh OCOOJMBHX,
PIAKICHUX YU YHIKQJIbHUX O3HaK BUMOT
CKap’KHHKa, a TaKOX HOBOTO,
YHI(IKOBaHOTO PO3YMIHHS Ta 3aCTOCYBaHHS
npaBa [K JJI CTOpiH CHOpy, Tak 1 Juid
HEBU3HAYEHOTO KoJa cyO’eKTiB
IIPaBOBITHOCHH.

Taka omiHKa MOYIIMBa SIK 32 YMOBHU
«MO3UTHBHOTO», TaK 1 «HETaTUBHOIO»
peryJIoBaHHsS, y pa3i ICHYBaHHS HESICHOTO
3MICTYy IOpUIMYHUX HOpM. lIpouecyanbHuii
pO3Cyl € JEriTHMHUM Yy pa3l ICHYBaHHA
pEerIaMeHTOBAaHOIO  HA  PIBHI  3aKOHY

CHipHUX
CKJIaZIOM

Y4aCHUKIB
Cy0’€eKTHUM

IMO30BY Ta
IIO3MBAa4YCM
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MPOIECYaTbHOTO TpaBa OJHOYACHO 00paTh
KUIbKA MOJEJIEN [MOBEIIHKH. Tomy
MEPCIIEKTHBH  MOAAIBINOTO  JAOCITIIKEHHS
MOB’s13aH1 3 JIETITHMI3AIl0 TMPoIeCyalbHOT
NOBEJIHKM Cyqy Ta YYacHUKIB CIIpaBH 3
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OTJISIy HAa METy 3aKoHy (TelleoyoTiuHe
TAyMAa4eHHs) Ta CIIBBIIHOIICHHS MIDK
apryMeHTaMHd 3  KOHTEKCTYy  CIIpaBU
BIJIMOB1THO 70 IPUHITUITY CIIPABEIJIUBOCTI.
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IIpuHIMIK €BPONEHCHLKOr0 AAMIHICTPATHBHOIO NPaBa K NPUHLIMIIH AAMIHICTPATHBHO-
NPAaBOBOI0 PeryJI0BaHHS JePKaBHOI0 YNIPABJIiHHA IOCNOJAPCHKOI0 AiVIbHICTIO B YKpaiHi

bes3 C.1.

Hayionanonuu mexniunuu ynieepcumem Yxpainu

«Kuiscokuu nonimexniynuil incmumym imeni leops Cikopcvko2oy,
npocnexm Ilepemocu, 37, m. Kuis, Yxpaina
bevzsvetlana@ukr.net

Knrouosi cnosa: 3’scoBaHO 3HAYECHHS Ta MOIIMBICTh 3aCTOCYBaHHS NPUHIIMIIIB
npunyunu, npunyuny  €BPOTICHCHKOTO  aIMIHICTPATHBHOIO MpaBa Jus aJIMiHICTPaTUBHO-
€8pONeticbk020 NPaBOBOIO PETyJIOBAHHS JEPKABHOIO YIPABIIHHS TOCHO/IAPCHKOI0
aominicmpamuenozo npasa, MAIBHICTIO. Posrnsnyro PO3YMiHHA MNPUHLMNIB B LitOMy Ta
Koncmumyyis, npunyuny HABEICHI NPUHIMI €BPONEHCHKOr0 aJMIHICTPATHBHOIO NpaBa, sKi
aOMiHICMpPamueno-npagoeo2o Oymu BuokpemieHi HOprenom IlIBapue. IlpoBeneHo cmiBCTaBICHHS
pezyniosanHs. BIANOBIIHUX MPUHLMIIB 3 monoxeHHAMH Koncrurynii Ykpainu, Ha

MiJICTaBi 4OT0 3p00JICHI OKpEeMi BUCHOBKH.
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This article investigates the role and the possibility of applying the
principles of European administrative law for the administrative
legal regulation of state management of economic activity. It was
stated that implementation of the programs and reforms specified in
the Strategy for Sustainable Development “Ukraine 2020 shall
target also such a field as state management of economic activity,
which is governed primarily by administrative law. Establishing of
the principles of administrative legal regulation is impossible
without due consideration of the involvement of Ukraine into the
European integration processes, as well as without adaptation of
Ukrainian legislation to the EU legislation. The author examines the
concept of principles in general, and emphasizes that principles
shall constitute the basis of any activity, primarily, of its regulation.
They should become the foundation that enables achievement of the
regulatory purposes and execution of tasks across the board. The
principles of European administrative law as they were highlighted
by Jiirgen Schwarze: principle of legality; possibility of revocation
(or recall) of illegal administrative act; principle of non-
discrimination; legal certainty; right to defence; principle of
proportionality; principle of respect for fundamental human and
civil rights; principle of subsidiarity; principle of proper
administration; principle of transparency, principle of application,
principle of direct action became the basis for analysis conducted in
this article. The author emphasized that branches of law should be
based on the ideas, principles, which result from the rules and
provisions of the Basic Law of our state, the Constitution of
Ukraine. Therefore, our reflections on the implementation of the
principles of European administrative law cover the comparison of
the principles of European administrative law with the provisions of
the Constitution of Ukraine, which made the reasons for some
conclusions. Particularly, it was emphasized that the provisions of
the Constitution of Ukraine do not reflect the following principles:
principle of proportionality; principle of subsidiarity; principle of
proper administration. The principle of transparency is partially
reflected. Therefore, it was concluded that suggested principles of
European administrative law, which have “appropriate
objectification” in the provisions of the Constitution of Ukraine,
shall be defined as the basic (general) principles of administrative
law and, thus, of the administrative legal regulation of state
management of economic activity.
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Busnawenns y 2007 pomi |y
Konmerii  BZOCKOHaJCHHSI  JIEP’KAaBHOTO
PETYIIOBaHHSI TOCIOJAPCHKOi  TisUTBHOCTI
npodIem PO3BHUTKY rOCIoAapChKOi
JISUTBHOCTI, MPIOPUTETHUX HaTpsIMiB
BJIOCKOHAJICHHSI JICPYKABHOTO PETYJIIOBaHHS
rOCIOAAPCHKOT  MISIIBHOCTI,  OCHOBHUX
NUISXIB Ta TMOPAAKY IX peamizamii  He
OpPU3BENIO JI0 OYIKYBaHUX pE3yJbTaTiB —
MOBHOIO MipOI0 3a0€3MEUYHUTH ITiABUIIICHHS
e(EKTUBHOCTI JIEP’KABHOTO PETYITIOBAHHS
JISIIBHOCTI  CyO’€KTIB  TOCIOJIAapIOBaHHS,
BceOIYHE JIOJACp)KaHHS 3aKOHHHX IIpaB
TPOMAJIIH Ha IMANPUEMHUILIBKY HiSUTBHICTB,
MiBUIICHHS pOJII MaluX Ta CEepeaHix

HiIPUEMCTB  Ta  CTaIMil  PO3BHUTOK
HalllOHAJIbHOT €KOHOMIKH [ 1].

Jeperysitis Ta PO3BUTOK
HiIPUEMHUITBA,  TporpamMa  PO3BHUTKY

MaJIoro Ta cepeaHboro Oi3Hecy BU3HAYECHI
cepel TporpaM PpO3BHTKY JEpkKaBU 3a
BEKTOPOM po3BUTKY B CTparerii cranoro
po3BUTKY «YkpaiHa-2020»[2]. 3a mum ke
BEKTOPOM nepeabaveHa pedopma
JIEPKaBHOT CITY’)KOW Ta ONTHUMI3AIlisl CHCTEMHU
JIep>KaBHUX opraHiB. B mel »xe wac 3a
BEKTOPOM BiJIITOBITATHOCTI
nepeadavaeThCs peajizarlis AeeHTpasizamii
Ta pedopma aepkaBHOro ympasiiHHA. [Ipu
IbOMY, peajizallii 3a3HauYeHUX BHIIE
nporpaM Ta pedopM Mae OJHOYACHO
3auenuTH Taky cdepy SK Jep)KaBHE
YIPaBJIiHHS TOCIOIAPCHKOIO ISUTBHICTIO.
BigHocuHn B exoHOMiuHIN cdepi
PETYIIOIOTBCS HOpMaMH 0aratboxX Taly3ei
npaBa, OJHAK TUIbKK aIMIHICTpaTUBHE
MIPaBO TMPABOBUMH 33aC00aMU BIIOPSIKOBYE
MEBHY YaCTHHY EKOHOMIYHUX BiJIHOCHH,
HaJalo4yu iM oprasizamiifHoro 3Micty [3, c.
385], skuit HEOOXimHWM Ui CTBOPEHHS 1
e(eKTUBHOIO (GYHKIIIOHYBaHHS ~ TaKoi
CUCTeMH, SIK TOCIOAapChKa MisUIbHICTb.
Tomy came  aaMiHICTPaTHBHO-TIPABOBE

peryioBaHHS  JEpPKABHOTO  YIPABIIiHHSA
TOCTIOJIAPCHKOI0  TISUTHHICTIO Ma€ 3a3HaTH
pedopmyBanns.  [Ipore, mepm  HiX

3IIHCHIOBATH BIAIMOBIAHI 3MIHH HOLJILHO
3’CyBaTd OCHOBH, SKi MalTh OyTH

byHIaMeHTOM IS «HOBOTO»
a/IMIHICTPAaTUBHO-TIPAaBOBOTO  PETYJTIOBAHHS
NEBHUX BITHOCWH, — TPHUHIHIN TaKOTO
pEryJItoBaHHS.

Herald of Zaporizhzhia National University. Jurisprudence

Busnauenns TPUHIIHITIB
aJMIHICTPATUBHO-TIPABOBOTO PETYITIOBAHHS
HE MoOke BinOyBaTucs 0e3 BpaxyBaHHA
MIPOIIECIB  €BpOIHTErpallii Haloi Jep)kaBH,
ajanTamnii 3aKOHOJABCTBA YKpaiHU IO
3aKOHO/IaBCTBA cC. HeoOxigHicTe
BpaxyBaHHS €BPOIEHCHKOTO JOCBITY
aJMIHICTPATUBHO-TIPABOBOTO  PEryIIOBaHHS
CYCHUIbHUX BiHOCHH Oyia 3yMOBIJIEHA Il
KoHnenmiero agminicTpaTUBHOI pedopMu B
VYkpaini [4], MeTOW sKOI BCTaHOBIEHO
«TOeTarHe  CTBOPEHHS Takoi  CHUCTEMU
JEP’KaBHOTO YIPaBIIHHS, M0 3a0€3MeYnuTh
CTaHOBJICHHS VYkpainu SIK
BHCOKOPO3BHHYTOI, IPABOBOI, IIMBLITI30BAHOT
€BPOIEHCHKOI JIep>KaBH 3 BUCOKHUM pPIBHEM
JKUTTH,.., JIO3BOJIUTH 1 CTAaTH BIUTMBOBHM
YHHHUKOM Yy CBiTi Ta €Bpomi». IIpore B

Crparerii ~ pedopmMyBaHHS  JEpP)KaBHOTO
yrnpapninHsa Ykpainu Ha 2016-2020 pokwu [5]
3HOBY K  KOHcTaryeTbcs:  «Cucrema

JIEp>KaBHOTO YIpaBIiHHSI B YKpaiHi He
BIJIMIOBiIa€ moTpedaM KpaiHu y MpOBEICHHI
KOMIUIEKCHUX pedopM y pizHHUX cdepax
JIEP’KAaBHOT TOJIITUKH Ta ii €BPONEHCHKOMY

BUOODY, a TaKOK €BPOICHCHKUM
CTaHJapTam HaJIC)KHOTO yIIpaBIiHHS
JIEP>KABOIO». 3a3HaueHi MOJIO’KEHHS

aKTyalli3yBaJld  TUTaHHSI  €BPOIEHCHKOTO
aJMIHICTPATUBHOTO TpaBa, OCOOJIMBO HOTO
IIPUHIINIIIB.

[Tpuanunum €BPOIIEUCHKOTO
aJMIHICTPAaTUBHOTO MpaBa OyiIH MPEAMETOM
JMOCTIPKeHHS TaKWX YKPAiHChKUX BUEHUX,
ak B.b .ABep’snos, lO.II. burak, K.B.
bepexna, B.K. Konmakos, A.A. Ilyxterpka,
IOJI. IOpunenp, sKi 3BEpTalOTh yBary,
30KpeMa, Ha HEOOXIAHICTh IMIUIEMEHTAIlil
€BPOIEHCHKHIX MIPHUHIIATIIB
aJMIHICTPATUBHOTO TpaBa, 10 MAIOTh OyTH
BHU3HAHI CTaHAAapTaMH BIAMOBIIHOI Taiysi.
Ile, B cBOIO depry, MaThuMe HAaCI]iJKOM
nepe0y1oBy aJMIHICTPaTUBHOIO IpaBa Ta
aJMIHICTPAaTUBHOTO 3aKOHO/IaBCTBA
30kpema. [Ipote B poboTax HAyKOBIIIB HE
PO3TISAANOCS TaKe MUTAHHS SIK MOXKIIUBICTh

BU3HAYEHHSI BIAMOBIAHUX MIPUHITUIIIB
MPUHIUIIAMHA ~ aJMiHICTPATUBHO-TIPABOBOTO
pPETYJIIOBaHHS  JICPKABHOTO  YIIPABJIIHHS
rOCHOJapChKOIO TISUIBHICTIO B YKpaiHi.
Mertoro IaHol CTaTTI €
MpoaHaTi3yBaTH MiICTaBU BU3HAHHS
no. 4. 2018 ISNN 2616-9444



MIPUHIINITIB €BPOMEICHKOro
aMIHICTPATUBHOTO TIpaBa  IMPUHIIMIIAMH
a/IMIHICTPAaTUBHO-TIPAaBOBOTO  PETYITIOBAHHS
JEP>KaBHOTO  YIPABIIHHS TOCIOAAPCHKOIO
TiSUTBHICTIO B YKpaiHi.

VY BenukoMy TIIyMauHOMY CJIIOBHUKY
Cy4acHOI  yKpaiHCbKOI MOBHM  IPUHLIMI
BU3HAUYAEThCS SK: 1) OCHOBHE BHXIiJIHE
MIOJIOKEHHS SIKOi-HeOy/Ib HAYKOBOI CHCTEMH,
Teopii, 1COJOTIYHOIO HAMpPSMY TOMIO; 2)
0COONMBICTh,  TOKJIAJ€HA B  OCHOBY
CTBOPEHHSI a00 31HCHEHHS 4Y0roch, CIIOCIO
3MiiicHeHHsT a00 CTBOPEHHSI 4Orochb [6, C.
1125]. B IOpuanuniii eHOuMkIomemii Imif
TEPMIHOM «IIPUHIMID» PO3YMIIOTH OCHOBHI
3acajiv, BUX1JIHI 1]1ei, 0 XapaKTepU3YIOThCs
YHIBEpPCAIBHICTIO, 3arajbHOI0 3HAYYIIICTIO,
BHILIOIO IMIIEPATUBHICTIO 1 BiZOOpakarOTh
CYTTEBI TIOJIO)KEHHSI TEOpii, BUCHHS, HAYKH,
CUCTEMH BHYTPIIIHBOTO 1 MIXKHApPOJHOTO
IpaBa, HOJIITHYHOT, JepXKaBHOI  4u
rpoMajicbkoi opranizamii [7, c¢. 110]. Ilpu
XapaKTEePUCTHIl ~ TPUHIUIY  3a3BHYAl
3BEpTA€ThCS yBara Ha Te, IO BiH, MO-
nepiue, npeacTaBisie  co0oro 171€e10,
MIOJIOXKEHHS, BUMOT'Y, 1, TIO-JIpyTre, BiH € HE
MPOCTUM TIOJIOKEHHSM (iJIe€10, BUMOTOIO),

a OCHOBHUM, OCHOBOIIOJIOKHHUM,
3aCaJHUYUM, byHIaMEeHTAIbHUM,
BUXI1JTHUM, 3arajabHUM, KEPIBHUM,

BIJIMPAaBHUM, MPOBIAHUM, YidbHHM [8, c.
40]. OTxe, caMe IPUHITUITH — 1€ T€, [0 Ma€
OyTM B OCHOBI Oyap-sIKOi  AISUTBHOCTI,
Hacamnepen ii peryitoBaHHs. BoHH maroTh
Oyt TUM (QyHIaMEHTOM, SKUH Mae
3YMOBHUTH JIOCSTHEHHSI METH PETYIIOBAHHS
Ta BHKOHAHHS IIOCTABJIEHHUX 3aBJaHb 3a
BciMa Hampsimamu. [Ipu npomy, HEoOXiaHO
BpaxoByBaTH, o «[IpuHuunu mnpaBa He
IpOCTO BHU3HAUYAIOTh 3MICT TpaBa Ta
CHPSMOBAHICTh NMPABOBOIO PEryNIOBaHHSA, a
1 IXHIO JIOJUHOLICHTPUYHY Npupoay. BoHu
€ CBOEPITHUM 1HJMKATOPOM IpaBa, OCKUIbKH
3a1al0Th (opmar, SKuil J03BOJISIE TPABY
BUKOHYBaTHM  CBO€  TpPU3HAYEHHI B
CYCIIJIBCTBI — CTBOPIOBATH YMOBH JJIst
HOPMAJTbHOI KUTTEAISUIBHOCTI TIOEeH, OyTH
AHTUIIOJOM  CBaBUIIA 1  O€33aKOHHS,
3a0e3medyBaTu pyX CyCHiIbCTBa A0 CBOOOIH
i coriabHOTO TIpOorpecy [9, c. 68].

Sk 3a3HAYA€THCS B
3aranbHOJEpKaBHIA mIporpami  ajanramii
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3aKOHOJIaBCTBAa YKpaiHU A0 3aKOHOJABCTBa
€sponeiicekoro Coro3y [10] meror Takoi
amanranii € JOCATHEHHS BIIIIOBIAHOCTI
MpaBOBOI  CcHUCTeMH  YKpaiHH  acquis
communautaire 3 ypaxyBaHHSIM KpHTEpiiB,
1o BucyBatTbea €C 10 aepxas, SKi MalOTh
HaMip BCTYNMUTH A0 HBOro. Cepen BHUMOT,
aki €C BHCyBae 0 KaHIMAATIB Ha BCTYII,

BIIPOBAKEHHS B HaIlllOHAJIbHE
aJIMiHICTpaTUBHE 3aKOHOJIABCTBO OCHOBHHX
MIPUHIIHITIB €BPOIEICHKOTrO
aJMIHICTPaATUBHOTO npaBa rnocigae

neHtpaibHe Mictie [11, ¢. 87].

[Ipore,  «BITYM3HSIHOI  HAYKOIO
aJIMiHICTPATUBHOTO npasa Ta
IIPABOTBOPUOIO i IIPaB0O3aCTOCOBYOIO

MIPAKTUKOI OpTaHiB BHKOHABYOi BIAJH 1
MICIIEBOTO CaMOBpSAyBaHHS B YKpaiHi 10
OO0  Yacy  HaJEKHUM YHHOM  HE
IMIUIEMEHTOBaHI  €BPOICUCHKI  TPUHIIUITH
aZIMIHICTPATHBHOTO IIpaBa, 3alpOBAKCHHS
SKUX Mae CHpPUATH M1 IBUIICHHIO
crabutpHOCTI 1X nismbHOCTI. [IpoBemeHHs
aaMiHicTpaTUBHOI pedopmu B YKpaiHi mae
0a3yBaTucs Ha OCHOBHUX MPUHIMIAX Ta
CTaHJapTax TMPOBITHUX JIEMOKPATUYHUX
kpain €spormu [12, c. 176]» Haseaene
TBEPUKCHHS aKTyalbHE 1 CbOTO/IHI.

B €BPOTCHCHKIN OPUIYHIT
JiTepaTypl  BHOKPEMJIGHHS  TPUHIIMIIIB
€BPOMNENCHKOro aJMiHICTPaTUBHOIO TIIpaBa
O0yno  3pooneno  FOpremom  IlIBapie
HaNpUKIHII XX cTomiTTs. 3o0kpema,
HaWOLIBII BIIOMOIO CTajla MOro Tparlst
~Europaisches Verwaltungsrecht” (3 HIM. —
“€Bporneiicbke aaMIHICTPaTUBHE MpPaBo”),
1988 p.. 1o HuX Oy/0 BiTHECEHO: MPUHIIMII
3aKOHHOCTI; MOXJIMBICTh CKacyBaHHs (200
BiJIKITUKAHHS) HE3aKOHHOTO
aJMIHICTPaTUBHOTO aKTa; MPUHLIMAI
HEANCKPUMIHAIII{; FOPUIUYHA BU3HAYEHICTB;
paBo Ha 3aXMCT; TIPUHITATT
MPOMOPUIHHOCTI, TMPUHIUI TIOBard  J0
byHIaMEHTAIbHUX  TpaB  JIIOJUHU  Ta
IpOMAJsIHMHA; TPHHLUUO CyOCHIIapHOCTI;
MIPUHIIMIT HAJIEKHOT aJMIHICTpaIlil; TPUHLIUIT
pO30pOCTi,’  HPUHIMUI  3aCTOCYBaHHS,
npuHLIMI npsimoi aii [13, ¢. 79].

Bapro 3BepHytM yBary, mpo 3a
MEBHUX  YMOB  TPHHIMIA  MOXYTh
BUKOPUCTOBYBATHUCS SIK JKEpea MpaBOBOIO
perymoBaHHs. B Toil jke wac amamTariis
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3aKOHOJIaBCTBA YKpaiHU 1O 3aKOHOJABCTBA
€C 30BCIM HE O3HAYac IOIVIMHAHHS OIHOTO
iHmmM. Ile Mae Oytu mporec 30MmKeHHS 3
BpaxyBaHHSM HalllOHAJIbHUX OCOOIUBOCTENH,
10 BIUTMBAIOThH HA MPABOBE PETyITIOBAHHS.
Ak BimoMo, Ha TepuTopii YKpaiHu
000B’S3KOBHMH € Ti MIDKHApPOJIHI aKTH, 5K €
MDKHapOJHUMU JIOTOBOpAaMHU Ta 3rojia Ha
000B’s3KOBICTh SKHMX HajJaHa BepxoBHOIO
Pamoro Vkpainu. Opniero 3 mijacTaB Juist
BIIMOBM B HaJaHHI Takoi 3roau €
HeBianoBiaHICTh KoHcTuTynii Ykpainu [14].
[IpaBoBe perymtoBaHHsS B YKpaiHi, B
TOMY YHUCJ aJMiHICTPaTHBHO-IPABOBE, Ma€
Ha CY4YacCHOMY eTalli CBOIM (yHIaMEHTOM
Koncturymito Ykpainu sik OcCHOBHMIA 3aKOH
nepkasu. KoxkHa raiy3p  yKpaiHCBKOTO
3aKOHOJABCTBA  Ma€  Oa3yBaTHCs  Ha
MIOJIOKEHHAX Koncrurymii VYkpainu.
AHazoriuHo, i ramysi npaBa y cBOill OCHOBI
ITOBMHHI MaTH 171€1, 3acaau, sIKi BUIUIMBAIOTh
3 HOpM Ta MoJIokKeHb OCHOBHOTO 3aKoHY

HaIoi fepxasu. ToMy, pO3MipKOBYIOUYH TIPO
IMIUTIEMEHTAIII0 TTPUHITUIIIB €BPOIEHCHKOTO
aJIMIHICTPaTUBHOTO TIIpaBa, BBAXKAEMO 32
JIOLIJIbHE CHIBCTABUTU iX 3 IOJIOKEHHSAMHU
Koncrutynii Ykpainun. He Bparounce B
MeXax JIaHOi CTaTTl y 3’ACyBaHHSA CYTHOCTI
KO)KHOTO 3  HaBEeIEHUX  NPUHIIMIIIB
€BPONENCHKOIr0 aJMIHICTPaTUBHOIO IpaBa,
BUKOPUCTOBYBAaTUMEMO KOPOTKY
XapaKTEePUCTHKY KOXHOI'O 3 HUX, HAaBEACHY
B jucepramii Ha 3100yTTS HAYKOBOTO
CTYNEHs KaHAuJaTa IOPUJIMYHUX HayK
[Tyxteupkoi A. A. «EBporneichKi MPUHIUIH

aJMIHICTPATUBHOTO npaBa Ta ix
3alpOBA/KEHHSI B 3aKOHOJABCTBI YKpaiHW»
[12, c. 20-22].

BBaxkxaemo, mo  OUIBIIICTE 3

BU3HAYCHUX BUILIE NPUHIIMITB
€BPOTEHCHKOTO aJMIiHICTPaTUBHOTO IIpaBa
3HAMIIUIM CBO€ BTUICHHS B MOJOXXEHHIX
KoncTuTyiii.

Taonuya 1. CniecmagienHsa NPUHUUNIE €6PONEIICHKO20 AOMIHICMPAMUEHO20 npasa,
ix cymnocmi ma nonosxcenv Koncmumyuyii Yxkpainu

Ipunyunu 3 oucepmayii Ilonoowcenns Konemumyyii
€6PONEUCLKO20 ITyxmeywioi A.A. Ykpainu
AOMIHICMPaAmueH
020 npasa
MIPUHIATT 3arno3uyeHuit 3 ¢ppanuy3pkoro npasa | B Vkpaini Bu3HaeTbes 1 Ji€
3aKOHHOCTI y KJIaCHUYHOMY PO3YMIHHI TOHSTTS | IPUHIUII BEPXOBEHCTBa IpaBa (CT.
BEPXOBEHCTBA IpaBa, BiAMOBIAHO 70 | 8) Opranu 3aKOHOJIaBYO1,
SKOTO ~ BU3HAETHCS  3B’SI3aHICTh | BUKOHABUOI Ta CYIOBOI  BJIagu
aaMiHicTpanli (BUKOHAaBYOi TUIKM | 3A1MCHIOIOTH CBOI NMOBHOBAXEHHS Yy
BJIa/11) 3aKOHOM BCcTaHOBNIeHUX Li€et0 KoHcTUTyIiEO
MeXax 1 BIANOBIAHO J0O 3aKOHIB
Vkpaiau (ct. 6). 3akoHM Ta IHIII
HOPMaTHBHO-TIPaBOBI aKTH
MPUIMaIOThCA Ha OCHOBI
Konctutynii VYkpaiHu 1 MOBUHHI
Bi/IMOB11aTH i# (CT. §).
IOpUINYHA OAWH 3 OCHOBHUX TMpHHIOUMIB, | OpraHn 3akOHOJABYOi, BHKOHABUOL
BU3HAUEHICTh BIJIMIOBITHO /10 SIKOTO YCi Cy0’€KTH | Ta Cy[AOBOi BIaJH 3A1HCHIOIOTH CBOI
MpaBa MOBUHHI KEPYBATUCS y CBOIX | TOBHOBWKEHHS Y  BCTAHOBJICHHX
TisIX IIPaBOBUMU npunucamu | miero  KoHcTuTyliero  Mexax 1
(HOpMamm). CremianbHUMU | BIATIOBIAHO 70 3aKOHIB YKpaiHU (CT.
BUIIaJKaMH 3aCTOCYBaHHS 1bOro | 6).3aKOHM Ta iHIII HOPMAaTUBHO-
NPUHIUITY € 3aXHCT 3aKOHHHX | IIPAaBOBI aKTH HE MAalOTh 3BOPOTHOL
O4iKyBaHb, 3a00pOHa 3BOPOTHOI Aii | Aii B wyaci, KpiM BHUIAJKIB, KOJH
HOPM, 10 BCTaHOBJIIOIOTH | BOHH 1IOM’ SIKIITYIOTh abo

Herald of Zaporizhzhia National University. Jurisprudence

no. 4. 2018 ISNN 2616-9444




53

MOKapaHHs, BHMOTa JIO JEpXKaBH,
YCTAaHOB Ta OpraHizamid JisaTu
JIOOpOCOBICHO Ta 3 TMOBAarolw M0

CKaCOBYIOTh BiJIMOBIAANIbHICTh
ocobn. HixTto HE MOXKe BIAIIOBIAaTH
3a MiSIHHS, SIKI Ha 4Yac iX BYMHEHHS

Ha/IaHUX TIPaB 1 T. iH. HE BU3HABAINCSA 33aKOHOM  SIK
npasonopyieHHs (ct. 58).
MIPUHIUTT noxioHi crpaBu He OoynyTs | ['pomansau MAaroThb piBHI
HEUCKPUMIHAINT | PO3IIISLAATACA TO-PI3HOMY, OKpIM | KOHCTHUTYIIIMHI IIpaBa i CBOOOAM Ta €
BMIIQJIKIB, KOJIM HasBHI O0’€KTHUBHO | PIBHUMH IIEpe]l 3aKOHOM (CT. 24).
oOymoBiieHi oOctaBuHM Juisi Takoi | JlepkaBa 3a0e3redye 3axvCT IIpaB
nudepeHiianii yCiX CyO’€KTiB IpaBa BJIACHOCTI 1
roCrofiaproBaHHsA. Yci  Cy0’eKTH
mpaBa  BIIACHOCTI  piBHI  Tepen
3aKOHOM (cT. 13).
MOKIIHMBICTE BIIOBITHICTh  11bOr0  mpuHIUNY | KOOKHOMY rapaHTyeThcs MpaBO Ha
ckacyBaHHs (abo | BEMOTaM HENIPUITYCTHMOCTI | OCKap)KeHHS B Cy/i PillleHb, i 91
Bi/IKIIMKAHH) HEraTMBHOTO BIUIMBY Ha IpaBa | 0e3[1sUIbHOCTI OpTaHiB ﬂ@p)KaBHoi
HE3aKOHHOLO TpOMaJIsSTH BJIQJIH, OpraHiB MICIIEBOTO
a/IMiHICTpaTHBHOT CaMOBpS/IyBaHHS,  IOCQJIOBUX 1
0 aKTa ciryx00BuX 0ci0 (cT. 55)

IIPaBO HA 3aXUCT

3arno3uyeHui 3 (paHIy3bKOi MOBU
TEPMiH, SKWHA O3HAyae TpPaBO Ha
3aXMCT, a TaKOXX Hece 3MICTOBHE
HaBaHTaKCHHS KOHIIEIIIH
MIPUPOTHOT CITPABETMBOCTI (aHTIT. —
natural justice), gecnocrti (aHri. —
fairness), Ta, BIAIIOBITHO,
aMEPUKaHCHKOI KOHIICTIIIT HaJIeKHOT
IOpUIMYHOT TiporieaypH (anot. — due
process)

IIpaa 1 cBoOOAM JrOOUHU 1
IrpOMaJIsTHUHA 3aXHINAIOTHCS CYIOM.
KoxkxeH mae mpaBo 3BepTarucs 3a
3aXHCTOM CBOIX pas 0
YnoBHoBaxeHoro BepxoBHoi Panu
VYkpainn 3 npaB awoauHu. KokeH
Mae€ IPaBo IiCJIsi BAKOPUCTAHHS BCIX
HaI[IOHAJILHUX 3acO0iB  MPaBOBOTO
3aXHUCTy 3BEpPTAaTUCS 3a 3aXHCTOM
CBOIX TIpaB 1 CBOOOJ 10 BIIMOBITHUX
MDKHAPOIHUX CYIOBHX YCTaHOB YU
10 B1JITOBITHUX OpraHiB
MDKHApOIHUX OpTaHi3alii, YIeHOM
abo y4yacHHKOM SIKUX € VYKpaiHa.
Koxen mae mpaBo Oyab-IKUMH HE
3a00pOHEHHMH 3aKOHOM 3aco0amu
3axXUIIaTH CBOi MpaBa i cBOOOIU Bif
MOPYILIEHb 1 MIPOTHUIIPABHUX
nocsirasb (CT. 55).

IIPUHIHII

IPOMOPLIHHOCTI

3aIM03UYEHUHN 3 HIMEILKOT KOHIIETIIIT
Verhaltnismassigkeit, BiamoBigHO 110
K01 y peamizaiii TOBHOBaXEHb
YCTaHOB Ta OpraHi3amii MaroTh
BUKOPHUCTOBYBATUCS TaKi 3aCO0H, SIKi
BIIMOBIIAOTh  IIJIIM ~ OTPUMAaHHS
BIJITIOBITHOTO PE3YJbTaTy, Ta SIKi HE
MOBUHHI  BHXOOUTH 32  MEXI
HEOOXiHOTO NN JOCATHEHHS
MTOCTABJICHOTO 3aBAaHHS (METH)

MPUHIHAIT

nmoBaru

BIJIIIOBIAHO 10 IT0JIOKeHh KoHBeHIIT
PO 3axXUCT TMpaB JIIOAUHU Ta

IIpaBa 1 cBoOOIU
HEBIAUYKYBaHUMH

JIIONUHU €
Ta

Bicnuk 3anopizvkozo nayionanvnozo ynieepcumemy. IOpuouuni nayku
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70
dbyH1aMeHTanbHI
X TIpaB JIIOJUHU Ta
IpOMaISTHUHA

OCHOBOIIOJIOKHMX CBOOOL Ta IX
TiymadeHHs  €CIIL, a  Takox
yCTaJICHUX KOHCTUTYLIHHUX
TpaauIin KpaiH-4JICHIB cC,
noJiokeHb mpaBa €C B 1ijoMy
(Bxmrovaroun  mpoekT Koncrurymii

€C)

HETIOPYIITHUMHU (cT. 21).
Koncturyniiini mpaBa 1 cBoOoau
TapaHTYIOTbCSA 1 HE MOXYTh OyTH
ckacoBaHi. [Ipu npuiHATTI HOBHX
3aKkOHIB a00 BHECEHHI 3MIiH [0
YHHHUX 3aKOHIB HE JIOMYCKAETHCS
3BYKCHHS  3MiCTy Ta  o0csary
icHyrounx mpaB 1 cBobon (ct. 22).
KoxkxeH 3000B’s13aHMIA  HEYXHIJIBHO
JIO/IEP>KYBaTUCS Koncruryii
VYkpainn Ta 3akoHIB YKpaiHu, HE
IoCsATaTH Ha IIpaBa i CBOOOIH, YECTh
1 TIAHICTB 1HIUX JIrofieH (CT. 68)

HPUHLUIT
cyocuiapHOCTI

pIillIeHHs TIOBUHHI NPUKAMATUCS Ha
HAalHIKYMX  PIBHAX  Opraxizaiii,
3a0e3nevyyBaTu e(heKTUBHICTD
3alpOIIOHOBAHUX 3aXOfiB, MO, B
CBOIO  4Yepry TMpHU3BOAUTH  JIO
NeBOJIONIi  (mepemadi)  BIQJIHHX
MMOBHOBaXXeHb B cepeauni €C 3
HaHAIIOHATHFHOTO Ha
HalllOHAJILHUN PiBEHb;

MPUHLIMI HAJIE)KHOT
aamiHicTpartii

94acTO MEPEKIANAETHCA YKP. MOBOIO
K HPUHIINIT HaJIEKHOTO
aJIMIHICTPYBaHHS, MICTUTh y CO0i
MO€THAHHS BHUMOT I10/10
CIIPaBETMBOTO o3Iy Ta
BUKOPHUCTaHHS HalKpaIioro J10CBiay
(mMetoniB) B JUSTBHOCTI
aJMiHICTpaIii, a TaKOXK
3alpOBaKCHHS IHCTUTYTY
oMOyacMaHa s PO3MISAAY CKapr
npo ¢GakTu HEHAJIEKHOI IiSITLHOCTI
aaMiHICTparii (anHTM. -
maladministration), mo Manu micre
y JUSUTBHOCTI YCTaHOB Ta
opranizaniit €C

TIPUHITATT
MPO30POCTI

PO3BHHYBCS mig BILJINBOM
CKaHINHABCHKUX TIPUHIIUTIIB
HaJIeKHOTO YpSAlyBaHHS. v
€BPOTICMCHKOMY TIpaBl TEPEBAXKHO
BKHUBAETHCA IIOAO JIOCTyNy JI0
oQiIHHUX JOKYMEHTIB, 1[0 MICTSITh

y coOi IpUHHATI pilleHHs

3akoHu Ta  iHIN
MPaBOBI aKTH, M0 BH3HAYAIOTh
mpaBa 1 OOOB’SI3KM  TPOMAJIsSH,
MarwTh OyTH JOBEACHI 10 Bijoma
HACEJICHHS y MOPSIKY,
BCTAHOBJIEHOMY 3aKOHOM (CT. 57).

HOPpMAaTuBHO-

MIPUHIUIT
3aCTOCYBaHHs

noysirae 'y~ TOMY, IO  TIpsiMe
3aCTOCYBaHHs MOJoXeHb npaBa €C
0e3rmocepeIHbO BCTAHOBIIIOE TIpaBa
Ta 00OB’SI3KH I THX, KOT'O BOHO

3BepHEHHS JIO CyAy JUIA 3aXUCTy
KOHCTUTYLIWHUX TpaB 1 cBOOOL
JIIONVHA 1 TPOMaISTHUHA

0e31mocepeIHbO Ha ITiJICTaB1

CTOCYEThCA, oe3 notpedu | Koncrutyuii Ykpainu rapaHtyeTbces
iHKOpriopanii y Oyap-sakiii dopmi | (cT. 8)
abo  IMIJIeMeHTalii  HOpM Yy
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HaI[lIOHAJILHUN TIPABOMIOPSIOK;

i rpaBa cC
qepry,  MiJuisirae
BJIACHOI1

yIIpaBIiHHS

NPHUHIUI  TPSIMOI | IposIBIsiETbest Y 3matHocti Hopmu | Hopmu  Koncrutymii  Vipainu €
HaJaBaTu
NpUBaTHUM o0co0am, 10, B CBOIO
3aXUCTY Y
HalllOHAJIbHUX ~cydax (mpotu  ix
JepIKaBU
HAI[IOHAJIBHUX OPraHiB JIEP>KaBHOTO

npaBa | HOpMaMH npsAMoi aii (CT. §)

abo

SIKIIO CIIpOeKTYBAaTH Ii MPUHLUIH
Ha IUIOIIMHY aJMiHICTPaTUBHO-IIPABOBOTO
pEryJIrOoBaHHS  JIEP’KABHOI'O  YIPABIIHHSA
rOCHOJApChKOI0  JISUTBHICTIO B YKpaiHi,
BapTO 3BEpHYTH YBary Ha Take.

Sk Oymp-sKa TisUTBHICTH JEpKaBHUX
OpraiB, Tak 1 Jep)KaBHE YIpaBIiHHA
rOCHOJAPCHKOI0 JSUTBHICTIO Mae
BIJINOBIIATH TIPHHIUIIAM, 3aKpilJICHUM B
Koncrutymii Ykpainu. 3okpeMa jBa ocTaHHI
npuHuunu  npasa €C  —  OpUHIUIHT
3aCTOCYBAaHHS Ta TPSIMOI il — CTOCYIOTHCS
HopM Kouctutynii  Ykpainu, OCKiIbKU
VYkpaina moku mo He € wieHom €C. Kpim
Toro, crarra &8 OCHOBHOTO  3aKoHY
YKpaiHChKOI JepKaBU 3aKPIIlIIO€ BUSHAHHS
NPUHIUITY BEPXOBEHCTBA IpaBa, a CTaTTs 6
— mnependadae MOXIIMBICTh  3IIHCHCHHS
NOBHOB@)XEHb  JIEpXKaBHOI  BIagul Yy
BcTaHoBlIeHUX KoHcTuTyliero wmexax 1
BIJIMOBIAHO J0 3aKOHIB YKpaiHU.

VY HOBITHIX HAayKOBUX, HaBYaJbHHUX
JDKepenax 3 aJMiHICTPaTUBHOIO IpaBa BCe
Oulbllle yBarM MNPUIUISIETbCA MPUHIMITY
BEPXOBEHCTBA TMpaBa K 3aCaAHUUOMY
INPUHILINIY CYYacHOTO aJMIHICTPaTUBHOIO
npaBa [3, c¢. 51]. Ile#i npuHOMO CcTaB
NPEMETOM JIOCIiKEHHS, 32 pPe3yJIbTaTaMu
SKOr0 TIATOTOBJIEHI OKpeMi MoHorpadii,
30KkpeMa, MoHorpadis  «BepxoBeHCTBO
npasa» ['omoBatoro C.I1. [15], konexTuBHA
MoHorpadist  «IIpuHuMI ~ BepXxoBEeHCTBa
npaBa |y JISJIBHOCTI JepKaBM Ta B
aJIMIHICTPaTUBHOMY paBi» [16],
moHorpadis T'amotist B.Jl. «BepxoBeHcTBO
mpaBa: Cyd4acHi HaykoBi koHmemiii» [17].
B.b. ABep’sHOB BKa3yBaB, IO HPHHIIMII
BEPXOBEHCTBAa  IIpaBa  BUMarae, 1100
B3a€MOBIJTHOCUHHU MK 0COOOI0 Ta OpraHamMu
BUKOHABUOi BJamu Oyiddm MaKCUMAaJbHO
30pi€EHTOBaHI Ha e(eKTHBHE 3a0e3MedeHHs

Bicnuk 3anopizvkozo nayionanvnozo ynieepcumemy. IOpuouuni nayku

peamizamii mpaB 1 CcBOOOJ JIIOJUHU Ta
rpomajgsinuna [18, c. 33]. ¥V cBoto uepry, A.
[lyxteupka, 3a3Havana, IO  MPHUHLMI
BEPXOBEHCTBA MpaBa € (PyHIAMEHTAILHUM
MOPUHIIMIIOM, a MPHHIMI 3aKOHHOCTI —
CIIEIlAJIbHAM, SIKAU MOJIEKYU Mae
KOHCTHTYLIHHE 3akpimienHs [19, c. 47].
ToMy HpHUHIUI 3aKOHHOCTI €BPOIEHCHKOTO
aJIMiHICTPATUBHOTO MpaBa Ma€ TIyMauYUTUCS
B KOHTEGKCTI TPHHIMIY BEPXOBEHCTBA
rpasa.

PeamizoBaHi KpOKM Ha  [UIAXY
pedopMyBaHHS MPaBOBOi CHCTeMHU YKpaiHU

JO3BOJISIIOTH ~ CTBEP/UKYBaTH, IO B
Cy4acHOMY IPaBOPO3yMiHHI Ta
MIPaBO3acTOCYBaHHI YTBEPKYETHCS

IOPUHIIMII  caM€ BEPXOBEHCTBA  IpaBa.
[TpuHIMI 3akOHHOCTI HAaOyBae XapakTepy
JOJAaTKOBOTO  MpPUHLUIY,  SKUH  Mae
BIJIIIOBIJaTH MPUHLMIY  BEPXOBEHCTBA
npaBa. IlpuHIUnN BepxoBeHCTBa MpaBa 3a
CBOIM 3MICTOM SBJISIE COOOO TIO€IHAHHS
HU3KM KpuTepiiB (BUMOr), fKi Xoya 1
PI3HATBCS 32 CBOEI (OPMOIO HOPMATHUBHO-
IIPaBOBOTO OTIOCepeIKyBaHHS y
HaI[lOHAJILHOMY 3aKOHOJIaBCTBI, ane
NOKJIMKaH1 3a0e3nedyBaTd NpUMar MpaB 1
CBO0OJI, 3aKOHHHX IHTEPECIB JIOAUHU 1
IpOMaJsiIHUHA Y CYCIIJIbCTBI, 30Kpema Yy
B3a€EMOCTOCYHKaxX 3 oOpraHamM myOJIi4HOl
BJaJU BCIX pIBHIB, 3a0e3MeUeHHs] PIBHOCTI
ycix 00’€kTiB TpaBa Tieped 3aKOHOM,
BEPXOBEHCTBA 3aKOHY B CHCTEMI akTiB
3aKOHOJABCTBAa KpaiHW, IependauyBaHICTh
3aKOHIB Ta JIiil OpraHiB AepKaBHOI BIAIH, Ta
HU3KA IHIIMX TPUHIOMMIB (3acaid), 1o
BH3HAaHI ICTOTHUMH eJIeMEeHTaMu
NOTPUMaHHS ~ TNPHHIUIY  BEPXOBEHCTBA
npaBa y pilIeHHAX €BPOMENWCHKOTO Cyay 3
npaB joauau tomo [20, ¢. 68-69]. Takum
YMHOM, HPUHIUII BEPXOBEHCTBA IpaBa €
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CEPLIEBUHOIO MPUHLUIIB
aaMIHICTPAaTUBHOTO, B  TOMY  YHCIHI
€BPOIEHCHKOTO, TpaBa, JOTPUMAHHS SKOTO
3YMOBJIIO€ BUKOHAHHS 1 IHIIUX TMPUHIIMITIB
BIJIIOBIAHOT TaITy3i.

Sk OaumMo, B  TIOJOXKCHHSX
Koncrurynii Ykpainu He 3HAUILIM CBOTO
BIIOOp@&)KEHHS  Taki  NPUHIUINHN,  SIK:
IPONOPLIHHOCTI; CyOCHIIapHOCTI; HaJIEKHOT
aaminicTparii. YacTkoBo  BigoOpakeHHI
HPUHIHIT TPO30POCTI.

Baxxaemo, 10 TPUHITUTIH
cyOCHIiapHOCTI Ta HaJIeKHOI aaMiHICTpaIlii
B TIYMayeHHI NPUHIMIIB €BPONEHCHKOTO
a/IMIHICTPAaTUBHOTO TPaBa € XapaKTepPHUMH
3a HasBHOCTI HaHAIIOHAJILHOTO MPAaBOBOTO
perymoBaHHs 1 g0 HaOyrTs YKpaiHowo
yieHctBa B €C ix immiuemenTtanis Oyne
HeloTbHOW. [Ipy  1mbOMYy BpaxoBYIOYH

HPUHITHIT OPUIUIHOT BU3HAYCHOCTI,
HQI3BUYAHO aKTyaJlbHUM € 3aKpiTuIeHHS
OPUHLIUIY  OPOMOPIIHHOCTI,  OCKUIbKU

BU3HAUCHI HOPMATHBHO-TIPABOBHUMH aKTaMHU
MOBHOBKEHHS JICP)KaBHUX OPIaHiB MalOTh
3aCTOCOBYBATHUCSl HUIMU JIUIIIC B Til YaCTHHI,
JKa € HeOoOXiOTHOK UId  HOCIATHEHHSI
BigmoBigHol Meru. HasgBHICTE  Takoro
NPUHIUITY CHPHUATAME BH3HAUCHHIO MEX
BTPY4YaHHS JIep’KaBHUX OPTaHiB B AisIbHICTD
0ci0 mpUBaTHOTO MPaBa.

Ha namry nymKy, TOIUTBHAM € TaKOX
3HATH OOMEXEHHS 3 peaiizalii MpUHLIUITY
MIPO30POCTi, SKE IOJSTae y JIOBEACHHI JIO
BiJloMa HACCJICHHS JHUIIC THUX 3aKOHIB 1

HOPMAaTUBHO-TIPABOBUX aKTiB, 110
BU3HAYAIOTh TpaBa 1 00OB’S3KH TPOMAJISH.
HopmoTBOopua JisUIBHICTH € OAHUM 3
MIPOSIBIB BJIAIM. OCKUIBKH €IUHUM
JOKEepeJioM BIaJu B YKpaiHi, BIAMOBITHO IO
ct.5 Koucrutytii, € Hapon, To 10 #Horo
BiloMa MalTh OyTHm  JOBeleHi  yci
HOPMAaTUBHO-TIPABOBl ~ aKTH, HacaMIlepen
3aKOHM, 3a BHUHSATKAMH, BCTAaHOBJIICHUMU
3aKOHOM. Taxi BUHATKH MOXYTb
CTOCYBaTHCSl JIMIIE THUX 3aKOHIB, IHIIHX
HOPMAaTUBHO-TIPAaBOBUX  aKTiB, B  SKHX
MICTHTBCS ~ iHQOpMaLis 3  OOMEKEHHM
JIOCTYTIOM.

3Bakaloyu Ha BHIIECBUKIAJCHE Ta
BpaxoBYIOUM T€, IO CydacHE pPO3yMIHHS

€BPOTICHCHKHUX MIPHUHIIAIIIB
aJMIHICTPATUBHOTO TpaBa BH3HAE 32 HUMHU
cTaTyc €BPOTEHCHKUX CTaHJIapTiB
ajMiHicTpatuBHOro mpasa [21, c. 5-6],
MOXEMO 3pooutu BHCHOBOK, 10
Kouctutynis Ykpainu mae OyTH BU3HaHA
dbyHIaMEeHTOM IS IMILIEMEHTALT
MIPUHIIMITIB €BPOIEHCHKOTO

a/IMIHICTPAaTUBHOTO TpaBa. BBaxkaemo, 110
3aMpONOHOBaHI TMPHUHIMIIK €BPOIMEHCHKOTO
aJIMIHICTPaTUBHOTO TIpaBa, $AKi 3HANILIH
«BIIIIOBITHE BTUICHHS B HOpMax
Koncrutymii  Ykpaiau, wmaroTh Oytu
BH3HAUEHI SIK OCHOBHI (3arajibHi) IPUHIUIN
aMIHICTPATUBHOIO TpaBa 1, TAKUM YHUHOM,
aJMIHICTPAaTUBHO-TIPABOBOTO  PETYyIIOBaHHS
JIEP>)KaBHOTO  YMPABIIHHS TOCMOAAPCHKOIO
ISIIBHICTIO.
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IHoHATTA aAMiHiICTPATUBHO-NIPABOBOr0 MeXaHi3My NMy0JIiYHOr0 agMiHiCTpyBaHHS
OXOPOHHM TPaBa BJIACHOCTI B YKpaiHi

Cyxkmanosa O.B.

Haykogo-oocnionuii incmumym nyoniynozo npasa, eyn. I eopeia Kipnu, 24, Kuis, Yxpaina

Knrouoei cnosa: VY cTaTTi BU3HAYEHO MOHATTS AMiHICTPATUBHO-TIPABOBUH MEXaHI3M
aominicmpamueno-npagosa nyOJIIYHOTO aJMIHICTpYBaHHS OXOpPOHHM IIpaBa BIACHOCTI B YKpaiHi
0XOpOHA,  MexaHiiM, npaso K BHYTpiH._IH.LO'I' OynoBH ny6nquoro ?.L[MiHiCprBaHI:IH., o SIBJISIE
gnacrocmi, npasosionocuny, 000K WITICHY  CYKYMHICTh  CHEMIaMbHUX  a/IMIHICTPATHBHO-
npunyunu — npaea,  nybuiune TPABOBHX IHCTPYMEHTIB Ta MyOMIYHHMX NPOLEIYP, SKi 3HAXOMATHCS B
aominicmpysans. JOTIYHOMY B3a€MO3B’S3Ky Ta € 3ac0o0aMH, 3a JIONOMOIO SKHX

Ccy0’€KTH TyOJIIYHOTO afMiHICTPYBaHHS 3/IICHIOIOTH OXOPOHY ITpaBa
BJIACHOCTI, 3aXHIIAlOTh MpaBa, CBOOOJM Ta 3aKOHHI IHTEpecu ocio,
TOOTO JIOCATAIOTh JIOTi4HI pe3yabTaTH MyOIIYHOTO aJMiHICTPyBaHHS
B IIJIOMY.

Haoditiuno oo peoxonesii:
14.12.2018

Ipuiinamo oo opyxy: 18.02.2019

Concept of administrative and legal mechanism of public administration
of protection the rights of property in Ukraine

Sukmanova O.V.
The Institute of Public Law, str. Heorhiia Kirpy, 2A, Kyiv, Ukraine

Key words: The article states that the complexity of determining the essence and
administrative law protection, Structure of the mechanism of public administration consists in the
mechanism, property rights, legal @absence of a unified approach to the interpretation of such generic
relations, principles of law, category. In connection with this, the process of formation of public
public administration. administration in Ukraine should be consistent with progressive world
trends, expressed in the necessity of development and deepening of
publicity in the system of exercising power. It is revealed that
management mechanisms are a category of management that includes
management objectives, elements of the object and their relationships,
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which are influenced, actions in pursuit of goals, methods of influence,
material and financial resources of management, social and
organizational potentials It is determined that the mechanisms of
public administration are an integral part of the management system,
which provides an influence on the internal and external factors, the
state of which depends on the result of the management object, and
management mechanisms - a category of management, which includes
management objectives, elements of the object and their ties to
influence, actions in pursuit of goals, methods of influence, material
and financial resources of management, social and organizational
potentials, this made it possible to define the concept of administrative
law The mechanism of public administration of the protection of
property rights in Ukraine as an internal structure of public
administration, which represents a coherent set of special
administrative and legal instruments and public procedures that are
logically interconnected and are the means by which public
administration actors carry out protection property rights, protect the
rights, freedoms and legitimate interests of individuals, that is, they
achieve the logical results of public administration in general.

[ToOynoBa n1eMOKpaTUYHO1, MPABOBOL
JepKaBH  TMOTpedye UITKOrO HAYKOBOTO
ySBJIEHHS NP0  O3HAaKH, OCOOJIMBOCTI,
BJIACTUBOCTI, XapaKTepHI PUCH YIPaBIiHHS,
10 IpUTaMaHHI BCIM CYCIIJIbCTBaM Ha
pi3HuX cramisx po3BUTKy. llopsim 3 mum
Ha/I3BUYaiHO Ba)XKJIUBE PO3yMiHHS
XapakTepy JepXkaBHOro ( y ULIMPOKOMY
PO3YMiHHI — MYyOJIYHOTO) YIpaBJiHHS,
3IIHCHIOBAHOTO Y KOHKPETHUX MPOCTOPOBUX
pamkax. s pO3KPUTTSL  CYTHOCTI
myOJIIYHOTO YIPABIIHHS 32 YMOB PUHKOBUX
BITHOCMH  B@XKJIMBO  BHU3HAYUTH,  SIK
BUSIBIISIETHCS peanbHa MOYKJIUBICTh
B3a€MOJIT  MEXaHi3MIB  YNpaBIiHHA 1
CaMOYIPAaBJIIHHA, ix npornopuiiHe
CHIBBIAHOIIEHHS, Y4 MalOTh BOHH IlepeBary
HaJl MEXaHI3MaMHU CTUXIIHOrO peryitoBaHHs
Ta CTHUX1IIHOTO CaMOpEryJIIOBaHHS.
3’dcyBaHHS ~ LMX  [UTaHb  JOMOMAarae
BU3HAUUTH TEHJEHLII0 (MiABUIICHHS YU
3HIDKEHHSI) MIpU KEpPOBAaHOCTI. 31 CHEHHA
(GyHKLIH, OpIEHTOBAHUX HAa 00CITYTOBYBaHHS

CYyCIIIBHUX  NOTped, HE  BUKIIOYAE
3aCTOCYBaHHA  BJAJHO  PETYIIOIYMX 1
IIPUMYCOBHX 3ax0/1iB JIEP>)KABHOTO

yIpaBIiHHS, aJe¢ BOHH HE € OCHOBOIO 3MICTY
miei  gisbHOCTI.  JIOMIHYIOUMMH — CTalOTh

3ax0I1 3a0XO0YEHHS, CTUMYJIFOBAaHHS,
NepeKoHaHHs, (OPMyBaHHS TPOMAJICHKOI
JTYMKU 1 cBigoMOCTI, MOYYTTS

BIJIMOBIIATLHOCTI Ta 000B’s3Ky. Jlumie y
MiTPUMaHHI BCTAHOBIIEHOTO MPABOMOPSIIKY
JepkaBa  3aJMIIAETHCS  HETIOXWUTHOIO 1
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IIMPOKO  3aCTOCOBYE  BIIQJHO-TIIPUMYCOBI
3acobm [14, c. 12].
[Ipouec ¢dopmyBanHs B YkpaiHi

myOJIIYHOTO yIIpaBIIiHHS ITOBUHEH
BIIIIOBIAATH MIPOTrPECUBHUM CBITOBUM
TEHIEHIISIM, 110 BHUPAXKAIOTHCS y

HEOOXIHOCTI PO3BUTKY Ta MOTTUOJICHHS
nyOJIIYHOCTI y CHUCTeMi 3/iHiCHEHHS BIaJu.
BinmoBigHO, 3MIHIOIOTBCS  YIPaBIIHCHKI
¢ynkuii gep>kaBu — myONiyHE YIpaBIiHHS

nependavae opratiuHe MO€THAHHS
JNEP)KaBHOTO  YIPaBIiHHA 3  MICIIEBUM
CaMOBPSAyBaHHSIM Ta SIKHAWIIMpIIe

3a]y4yeHHs TPOMAJICBKOTO (HEypsI0BOIO)
CeKTopa cycminbcrBa. Hespaxkaroun Ha Te,
0 Ha ChOrOJHI MYyOJIYHE YHIpaBIiHHSA
Vkpainu nepeGyBae Ha eTari CTaHOBJICHHS,
HOro MPUHIMIOBI 3aBAaHHS 3aJHIIAIOTHCS
HE3MIHHMMHU 1 CHpPSIMOBaHI Ha CTBOPEHHS
Takoi ~ Mojedl  ympaBiiHHS, ska O
3abe3neumna e(peKTUBHE (PYHKIIOHYBaHHS
CUCTEMHM OpraHiB JepXaBHOI BJiaJau, OpraHiB
MICIIEBOIO CaMOBPSJIyBaHHS yCiX piBHIB Ta
rpoMaJCbKuX (HEYpsAOBHX) OpraHizauii
(iHCcTHUTYIIIH) 3 MeTOIO peanizaii 1epKaBHOi
MOJIITUKY Y HAaWpPI3HOMAHITHIIUX 11 cdepax
1 mposBax. [lo Toro x, Kypc YkpaiHu Ha
€BPOMNENCHKY 1HTErpallil0 TaKOoX O3HA4ae
YTBEPIKEHHS Cy4acHOi CUCTEMHU
nyOIIYHOTO YIpaBIIHHS, $KE OpraHi4HO
MOB’si3aHE 3 JICLIEHTpali3alli€lo BIAgH Ta
CTBOPIOE MOJKJIMBOCTI YCYHEHHS TIEPETyMOB
JUTSL TIEPIOIUYHUX, TPUBATUX MOMITUYHOL 1
ekoHoMmiuHOi Kpu3 [17].
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Bupimenns 3a3HayeHWX 3aBJaHb
noTpedye TIAUOOKOTO AOCTIKEHHSI YChOTO
KOMILJIEKCY Cy4acHHX MEXaHi3MiB
myOJIIYHOTO YIPABIIHHSA, OCHOBHUMH 3 SKUX
€ opraHiamiiamii Ta nTpaBoBuid. LI
MexaHI3MH J00pe po3po0JIeH] I CHCTEMH
JIepKaBHOTO YIpaBIiHHA YKpaiHW, OJHAK y
KOHTEKCTI myOigHOCTI BHMararmTh
JI0JJAaTKOBOTO TIEPEOCMUCIICHHSI, TIEPEIyCiM 3
MO3UIIA CYyJaCHUX TCOPETUYHHUX ITIIXOJIB.
VY cydacHHX yMOBax BiZICYyTHICTh HaJIE)KHOTO
TEOPETUYHOIO  OMNPALOBAHHS  CYTHOCTI,

CKJIaJIOBUX, B3a€MO3B’SI3KiB Ta
B3aEMO3YMOBJICHOCTEH OpraHizariiiHoro i
IIPaBOBOT'O MeXaHi3MiB myOIiYyHOTO

yrpaBiHHSA B YKpaiHi MOKe TIOCTaBUTH Mijl
CyMHIB e(eKTUBHE BHPIINICHHS OaraTbox
3aB/laHb, SIKI MAarOTh OyTH BHUPIIICHI y XOIi
yTBepKeHHS 1i€l cuctemu [17].

Peanizamis  mpouecy  myOiai4HOTrO
aJIMIHICTPYBaHHS BiZIOyBa€THCS 3a
JOTIOMOTOI0  PO3pOOJIEHHS Ta  BTUICHHA
BIJIMOBIIHMX  YIPABIIHCHKUX MEXaHI3MIB,
10 CTBOPIOIOTH YMOBU JIJIsl CBOEYACHOTO Ta
e(eKTUBHOTO PO3B’SI3aHHS HAABHHUX Yy I
cdepi cynepeunocreii [18, c. 64].

Y Haymi 3aBXIOU CIOCTEpiraBcs
3HAYHUHN iHTEepec bi (o) BHUBYCHHS
npoOJieMaTUKU  MEXaHi3My  IPaBOBOTO
pEryJIIOBaHHA, SIKM HEOJHOPA30BO CTaBaB
peIMETOM HAyKOBHX JOCTIIKEHb.
30kpemMa, ICTOTHHW BKJIAQJ Yy HAIIOBHEHHS
miei mpoOJaeMaTUKM 3MIACHUIM Taki 3HaHI
IIPaBO3HABII], AK B. ABep’siHOB,
C. AnekceeB, A. bepessncbka, . butsk,
1O. BenepHnikos, B. Bumikosceka,
B. T'anynpko, I lamko, B. [3t0Ha310K,
I1. ixTieBCHKUHA, M. Kenpmas,
B. KoBanenko, T. Konomoerrp,
O. Ky3pmenko, B. Kypuno, IO. Jleresa,
I. JIuuenko, O. MamkoB, P. MenbHuxk,
O. Mypamun, H. Hwxuauk, H. [TaBmiok,
JI. IlpuxoaueHko, C. Creuenko,
O. ®enopuak, C. UepHoB Ta iH.

OnHak, BpaxOBYHOUM  PO3BUTOK
CYCTUTBHUX BIIHOCHH, npoOiemMaTuka
a/IMIHICTPAaTUBHO-TIPAaBOBOTO MeXaH13My

nyOIiYHOTO  aJMIHICTPYBAaHHS  OXOPOHU
IpaBa BJIACHOCTI B YKpaiHi MOTpedye HOBUX
BHUKJIUKIB Ta JOCIIIKEHbE.

Mera crarTi mossrae B TOMy, 1100
Ha OCHOBI Teopii MpaBa, IyMOK 3 L€l
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npobIeMaTuKu BYCHUX-TIPABHUKIB i
YUHHOTO 3aKOHOJABCTBa c(hopmyiroBaTH
HOHSTTS aJIMIHICTPATUBHO-TIPAaBOBOTO
MEXaHI3My TyOJIYHOTO aJAMIHICTPYBaHHS
OXOpPOHM TpaBa BIACHOCTI B YKpaiHi.

Y BenukoMy TIIyMauHOMY CIOBHUKY
cydacHOi  yKpaiHChKOI  MOBH, TEpMiH
«MEXaHI3M» TPAKTYEThCS K HPUCTPIH, 110
nepenae abo MEPEeTBOPIOE PYX; BHYTPILITHS
OynoBa, cUCTEMa 4Oro-HeOY/lb; CYKYITHICTh
CTaHIB 1 TPOINECIB, 3 SKUX CKIAJA€ThCS
neBHe (i3MYHE, XIMIYHE Ta iH. sIBUIIE» [4, C.
523].

CxItaHICTh BU3HAUYEHHS CYTHOCTI Ta
CTPYKTypHU MeXaHi3My myOIiyHOTO
aJIMIHICTpYBaHHSI TOJSITa€ y BIICYTHOCTI
€IMHOTO TIAXOMy 10 TPaKTyBaHHS TaKoi
pomoBoi  kareropii. JloctaTHRO  4YacTo

KaTeropito «aIMIHICTPAaTUBHO-TIPABOBUIA
MeEXaHI3M» M IMIHIOKOTH KaTeropisiMmu
CYMDKHHMH —  «KOHCTUTYIIHHO-TIPAaBOBHIA
MeXaHi3M», «COIiaJIbHO-TIPABOBUI
MEXaHi3M», «MEXaHI3M JIep>KaBHOTO
VIOpPaBIiHHSA»,  «MEXaHI3M  COLIaJbHOTrO
yrnpapniHHsa». OTXe, BUKOPHCTOBYIOUH

JNEeNyKTHBHUNA METOJ] HAyKOBOTO ITi3HAHHS,
HEOOX1THO BU3HAYUTH PO3YMIHHS 3arajibHOI
ponoBoi  Kareropii  «aJAMiHICTPaTUBHO-
MIPaBOBHIA MeXaHi3M myOIi4HOTO
aJMIHICTpYBaHHsS», Ha  OCHOBI  SIKOTO
NPEJCTABISAETECA  MOXIMBUM — BU3HAUUTH
crnenudiky aJIMIHICTPaTUBHO-TIPAaBOBOTO
MeXaHi3My MyOJIYHOrO aJMiHICTpYBaHHS.
Busnavyenns CYTHOCTI MIOHATTS
«aJMiHICTPATUBHO-TIPABOBHI MeXaHi3M
nyOIiYHOTO  aAMIHICTPYBaHHS»  BHUMarae
3’CyBaHHS OKpPEMHMX CKJIQJOBUX HOro
YacTHUH: MO-TepIle, HEOOXITHO 3pO3YyMITH,
YUM € KaTeropis «MexaHi3M MyOIiuyHOro
a/IMIHICTPYBaHHSI», o-Jpyre, —
«aJMIiHICTPATUBHO-TIPABOBHI MeXaHi3M
myO1i4HOTO aJIMIHICTpyBaHHS». Cnig
3a3HAYUTH, IO YKPATHCBKUMH BYEHUMH
HampaboBaHO YHMMAJI0 MaTepiajiB 1010
BU3HAYEHHS 3MICTy KaTeropii «MexaHi3m
JIEp>)KaBHOTO  YMPaBIiHHS», 1 (aKTHUIHO
MiHIMallbHA yBara NpujijieHa BU3HAYCHHIO
MTOHATTS «MEXaHi3M MyOJIIYHOTO
anminictpyBanus»[ 11, c. 104].

[Tpodecop C. AnekceeB po3KkpuB, 10
3a  JIONIOMOTOI0  MEXaHi3My IPaBOBOIO
pEeryJIIOBaHHS HE JIMIIE  BIAOYBAa€ThCS
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BIIOPSAKYBAaHHS CYCHUIBHUX BIJHOCHH, a U
3MIACHIOETHCA BIUIMB HAa CBIAOMICTH 1
noBeNiHKy cy0’exktTiB. ToMy  MOHATTA
«ME€XaHI3M IIPaBOBOI0 PEryJIOBaHHA» Ja€
3MOTy He Jdmie 3i0paTH pa3oM yci sBHIIA
MpaBOBOT JIACHOCTI (HOpMHU,
NPaBOBIAHOCHHH, IOPUINYHI aKTH Ta iH.), a
W cxapakTepu3yBaTH iX SK IIUTICHICTb,
1oKa3aTu B CHUCTEMHO-AMHAMIYHOMY
BUTIIAL, 110 XapaKkTepu3sye
Pe3yIbTaTUBHICTH IPABOBOTO PETYJIIOBAHHS,
HOro 3/1aTHICTh rapaHTyBaTH 3 IIPaBOBOIO
60Ky JOCATHEHHS MOCTaBJICHUX
3aKOHOJABIIEM LJIEH; BUCBITIUTH y 3B SA3KY
3 nuM crneuu@iyai GyHKIil, sKi BUKOHYIOTb
KOHKPETHI SIBHIIIa B TMPaBOBI cHCTEMI,
MoKa3aTH iX 3B’S30K Ta B3aemoniro [1, c.
201]. Teoperuxku mnpaBa M. Kenbman Ta
O. Mypamua BU3HAYMIIH MeXaHi3M
IIPaBOBOI'O PETyYJIIOBAHHSA SIK €IUHY CHUCTEMY
NPaBOBUX 3aco0iB, 3a JIOTIOMOTOI0 SIKHX
BiZIOyBa€TbCS  pe3y/lbTaTUBHE  IPaBOBE
BIIOPSAKYBaHHS CYCHUIBHUX BIJHOCHH 1
IIOJI0JIaHHS IIEPEIOH Ha LHUIAXY 3a/10BOJICHHS
iHTepeciB cy0’exTiB mpasa [9, c. 302].

I AtamaH4yk CTBEpJUKye, LIO
MEXaHi3M yYIOpaBIiHHA — L€ CKJIaJ0Ba
YacTUHA  CHUCTEMM  yINpaBJiHHA, IO
3a0e3nedye BIUIMB Ha (aKTOpH, BiJ CTaHy
SKUX  3aJeXKUTh  pPE3yJlbTaT AisJIBbHOCTI
YIPaBIiHCHKOTO 00’€eKTa. MexaHizm
JIepKaBHOTO YIPAaBIiHHA, HAa HOro IyMKY,
e CKJIaJHa CHCTeMa JEp’KaBHUX OpraHiB,
OpraHi3oBaHMX BIJMOBIHO /10 BHU3HAYEHUX
NPUHIUIIB I 3JIHCHEHHA  3aBJaHb
JIepKaBHOTO YIIPaBIIIHHA; 1€ 1HCTPYMEHT
peamizaiii BHUKOHABYOi BIAAU JICPKABHU.
MexaHizM  QopMmyBaHHS Ta  peanmizamii
JIEP’)KaBHOTO YIPABJIIHHA - 1€ CYKYIHICTH 1
JOTIYHUM  B3a€MO3B’SI30K  COLIAJIBHUX
€JIEMEHTIB, IPOLECIB Ta 3aKOHOMIPHOCTEM,
yepe3 s[Ki Cy0’€KT Jep’KaBHOTO YIPaBIIiHHS
«CXOIUTIOE» MOTpedM, 1HTepecu 1 LIl
CYyCHUIbCTBA B  YNPaBISIOUMX BIUIMBAX,
3aKpiIUIOE X y CBOIX YIPAaBIIIHCHKHX
pilIEeHHSAX Ta MAifAX 1 MPaKTUYHO BTIIIOE B
KUTTSI, 3BAYKAIOUN HA JIEPKaBHY BIaay [2, C.

86]

Ha TTYMKY H. P. Huwxuuk,
O.A. MamkoBa MexaHI3MH  JIEpP>KaBHOTO
yOpaBiIiHHA — 1€ CKJIaJ0Ba 4YacTHHA

CHUCTCMH praBJ’IiHHH, 1o 32[6631'[6‘-1}/6 BIIJIMB
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Ha BHYTpIIIHI (KOJM WAETHCSA MPO MEXaHI3M
VOpaBIiHHS Opra”izaimi€ro) Ta 30BHIIMIHI
(KOJHM TOBOPATH MPO MEXaHi3M B3aeMOJii 3
IHITMMHU OpraHi3aisMu) (pakTopu, BiJl CTaHy
SAKUX  3aJeKUTh  PE3yJlbTaT  AisIIBHOCTI
yopaBmiHCBKOro  o0’ekta.  MexaHi3Mu
YIpaBIIiHHS — 1€ KaTeropist yrpasiHHS, 10
BKJIFOYAE€ Il yNPaBIIHHS, E€JIEMEHTH
00’eKTa Ta 1X 3B’SA3KH, HA SKi 31HCHIOETHCS
BIUTMB, Jii B 1HTEpecax IOCSITHEHHS IIJIeH,
METOAM BIUIMBY, MaTepiaibHi Ta (hiHAHCOBI
pecypcud  ympaBiiHHSA, COIllaJbHUKA  Ta
oprafizamiiHuii  moTeHmianu. PeanbHuit
MEXaHi3M YIpaBIiHHS 3aBKIU KOHKPETHHIA,
OCKUIBKM ~CHIPSMOBAaHUN Ha JOCSITHEHHS
KOHKPETHHX IJIeH 3a JOIMOMOTOH BIUIMBY
Ha KOHKpeTHI (akropm 1 1el BIUIHB
3MIIACHIOETHCS qyepes BUKOPHUCTAHHS
KOHKpeTHHX pecypciB [15, c. 24]. B cBoro
yepry, B. ManuHoOBChKMIT MexaHI3MaMu
JepKABHOTO YIIPaBIiHHS BBaXKae
CYKYIIHICTh 3aco0iB opraxi3aii
VIPaBIIHCBKAX  TIPOLECIB  Ta  CIOCOOIB
BIUTMBY Ha PO3BUTOK KEPOBaHUX 00 €KTIB,
mo 0a3yloTbCsd Ha MPUHLUIIAX HAyKOBOI
00TrpYHTOBAHOCTI, 00’ €KTUBHOCTI,
IITICHOCTI, Y3TOJIKEHOCTI 3 BUKOPHUCTAHHSIM
BIJIIIOBITHUX METONIB yIpaBJIiHHS,
CHpSMOBAHMX  Ha  peami3amilo  IiJer
nepkaBHoro ympamiiHHsS [13, c.  78].
A.O. bepe3sitncbka  BU3HAYa€  MEXaHI3MU
JNEP’KaBHOTO  YIOPAaBIiHHSA  SIK  CKIAJHY
CHUCTEMy, TIpH3HAueHy JUIS JIOCSTHEHHS
MOCTAaBIIEHUX IIJIeH, $Ka Mae€ TMEeBHY
CTPYKTYpY, METOJU, BaKeii, 1HCTPYMEHTHU
BIUIMBY Ha  O0’€KT  yNpaBliHHA 3
BIJIMOBIIHUM TPAaBOBUM, HOPMATHBHUM Ta
iH(popManiiftHuM 3abe3nedenHsm [3, c. 10].
O. OoOonencekuit ta C. YepHoB
BBAXKAIOTh, II0 MEXaHI3MH MyOIIYHOTO
aJMIHICTpYBaHHs — 1€ CHeIiaJibHI 3aco0u,
10 3a0e3MeyyroTh 3M1iCHEHHS
PETYIIOI0Y0r0o BIUIUBY MyOJIIYHUX
aAMIHICTpalii Ha COlliaJbHO-eKOHOMIYHI
TEepUTOpPiaJIbHI CUCTEMH PI3HUX PIBHIB (cena,
CeNuIla, padloOHM y MicTax, MicTa, palloHH,
obnacti, ABTOHOMHA pecnyoOiika Kpum, ycs
KpaiHa) 3 MeTOlo 3a0e3MmeueHHs T1IHUX YMOB
KUTTEMISUTBHOCTI JIFOJIEH, IO TTPOKUBAIOTH Y
JIepKaBi, Ta TpOMaasSH YKpaiHu, IO
TUMYacoBO IPOXKHUBAIOTH 3a ii Mexxkamu [16;
18, c. 64]. Buennt [ M. Jamko
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MEpPeKOHAaHWH, IO peajizaiis TMpoIecy
MyOJIIYHOTO aJAMIHICTPYBAaHHS BiIOYBA€THCS
3a JOMOMOTOI0 PO3pOOJIEHHS Ta BTUICHHS
BIJIMOBIIHUX  YIPABIIHCBKUX MEXaHI3MiB,
10 CTBOPIOIOTH YMOBH JUII CBOEYACHOTO Ta
e(EKTUBHOTO PO3B’s3aHHS HASBHHUX y Il
cdepi cynepeunocreil. Ha mormsig BYeHOTO,
MEXaHI3MHU TyOJIYHOTO aAMIHICTpyBaHHS —
e crerianpHi 3acobu, mo 3a0e3neuyroTh
3IIHCHEHHS PETyII0I0Y0T0 BIUIMBY
nyONiYHMX aAMiHICTpalid Ha CoOLiaJIbHO-
€KOHOMIYHI TEPHUTOpPialbHI CUCTEMH Pi3HUX
piBHIB (cema, cenwina, paliloHM B MICTax,
MicTa, paloHH, oOjacTi, ycs KpaiHa) 3
METOI0  3a0e3ledyeHHs  TiIHUX  YMOB
KHUTTESUTLHOCTI JIFOJICH, 1110 IPOXKUBAKOTH Y
JepkaBi, Ta TpPOMaasH YKpaiHW, IO
TUMYacOBO MPOKUBAIOTH 3a i1 Mexamu [ 7, C.
102-103].

1O. Jleresa BBaXKae, (]
a/IMiHICTPAaTUBHO-TIPAaBOBHI MeXaHi3M
myOIiYHOTO yIpaBIiHHS y cdepi
BUKOPHUCTAHHS PUPOTHUX pecypciB
3alPONIOHOBAHO  PO3YMITH K  CUCTEMY
BU3HAYCHUX HOPMaMH aJMiHICTPaTUBHOTO

npaBa Oprasi3amiiHo-IpaBOBUX,
CTPYKTYpHUX, iHpopMaIiiHuX,
OpoleNypHUX Ta IHIIUX 3acoliB, 3a
JIOTIOMOT OO0 SAKUX 3a0e3neuyeTbes
peamizamis  NPUHIUIIB  ONTHMAJIbHOTO

NO€HAHHS EKOJIOTIYHUX Ta E€KOHOMIYHHUX
nyOlMiYHUX 1 TpPUBAaTHUX IHTEpECIB 3
palioHaIbHOTO BUKOPHCTAHHS MPUPOJHUX
pecypciB  3amisa  3a0e3ledeHHs  MOTped
CYCHUIbCTBA Yy CTBOPEHHI MaTepialbHUX
Omar, a TakoXX MpaB JIIOAMHUA Ha Oe3leyHe
noskis [10, c. 29].

B wmexax mpeaMery — Hamoro
JOCIIJDKEHHsI, a caMeé OXOpPOHHM IpaBa
BJIACHOCTI, = HEOOX1HO  MpoaHaji3yBaTH
MEXaHI3M  TaKoi  OXOpOHHM,  30Kpema,
B.I. BumkoBcbka i MEXaHI3MOM
MpaBO3axUCHOT TiSUTBHOCTI po3ymie
JUSUTBHICTh YIIOBHOBAXEHHUX MPaBO3aXUCHUX
OpraHiB Ta Opraizamiil, IiSUIbHICTh SKUX
BpETyJbOBaHA TIPABOBUMH OCHOBAaMH, a
TaKOXX IOPUAMYHHUX 3aCO0iB Ta COLIATbHUX
YMOB, SIKi BH3HAYAIOTh MPOIEAYPY 3aXHCTy
(TIOHOBJIEHHS) TpaB 1 CBOOOJ TIOJUHH Ta
rpomMansHuHA. Take BU3HAYCHHS  J1a€
MOYJIMBICTh HaWOUIBII TIOBHO PO3KPUTH
COLIIAJIbHO-TIPABOBY CYTHICTb 1 IpU3HAUEHHS

Bicnuk 3anopizvkozo nayionanvnozo ynieepcumemy. IOpuouuni nayku
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MEXaHi3My  3aXHCTy  SK  CKIAIHOTO,
0araToacrnekTHOro M, BOJHOYAC, I[IJIICHOTO
SBUIIA TPABOBOI MIHCHOCTI, sSKe TIOCiIae
0oco0JMBE MiClIe y MpaBOBiM cHCTEMi Ta
BUKOHYe B HIid cnemudiuni  ¢(yHKIii.
CTpyKTypa MeXaHI3My PO3KPHBAETHCS Uepe3
€IMHY Y3TO/KEHO (YHKIIOHYIOUY CHCTEMY
B3a€MOIIOB’ SI3aHUX MIXK COOOI0 €JIEMEHTIB,
AK1 y CBOIM CyKYITHOCTI CTBOPIOIOTH pealibHi
MO>KJIUBOCTI JUIsI 3aXUCTY MOPYIICHUX MPaB 1
cB000J1 ocobu [5, ¢. 58].

O. €myk BH3HAYWIA, IO MEXAHI3M
aZIMIHICTPATHBHO-TIPABOBOI ~ OXOPOHH €
crienupivHUM  aJAMIHICTPATUBHO-TIPABOBUM
KOMIUIEKCHUM yTBOPEHHSIM, IO TIO€IHYE
iHTEepecH CyO’€KTiB  aaMiHICTPaTUBHOTO
npaBa 3 LIHHOCTSMH, IO TepeOyBarOTh i
OXOpPOHOI0, 1 TOBOJUTH MPOIEC MyOII4HOTO
VIpaBIiHHSA Ta HaJaHHS aJIMiHICTPATHBHHUX
MOCITYT JI0 JIOT14YHOTO pe3ynbrary 8, c. 169].

I. JInuenko BU3HAYMIIA, IIO0 MEXAHI3M
a/IMiHICTPAaTUBHO-TIPABOBOTO  PETYIIIOBAaHHS
BITHOCHH y c(epi 3axXUCTy MpaBa BIACHOCTI
€ CYKYIHICTIO Oprasi3amniifHo-IpaBOBUX
3ac001B perytoBaHHs IPABOBITHOCHH 11010

MOTNIEPEI>KEHHS, 3armo0iranHs Ta
NPUITMHCHHS  TOCATaHb Ha  JICpP)KaBHE,
KOMYyHaJIbHE i MIPUBATHE MaiHo,

3aCTOCYBAaHHS 3aXOJiB aaMiHICTPaTUBHOTO
BIUIMBY Y BIANOBIZHOCTI J0 YHHHOIO
aIMIHICTPATUBHOT'O 3aKOHO/IaBCTBA.
MexaHnizm aJIMIHICTPaTUBHO-IIPAaBOBOI'O
peryiroBaHHs BIAHOCHH y cdepi 3axucry
IpaBa BJACHOCTI B10Opa)ka€ BHYTPILIHIO
XapaKTepUCTUKY HpOIecy 3aXMCTy IpaBa
BJIACHOCTI, BU3HAYAIOUM CIIOCIO PUBEIEHHS
CTAaTUCTUYHOI ~ HOPMM B JHUHAMIKy
aJMIHICTPaTUBHO-TIPABOBUX BiMHOCHUH [12,
c. 71].

TakuMm YWHOM, aJAMIHICTPATUBHO-

IIPaBOBUI MeXaHi3M ny0JIiYHOTO
a/IMIHICTpYBaHHSI OXOPOHU TpaBa BIACHOCTI
B YKpaiHi — 1e BHYTpimHS OynoBa

MyOIIYHOTO aJMIHICTPYBaHHS, IO SIBJIS€E
co00I0 WLITICHY CYKYIHICTh CIIELialbHUX
a/IMIHICTPATUBHO-TIPABOBUX  1HCTPYMEHTIB
Ta MyOJIIYHUX TPOLETYp, AKI 3HAXOAATHCS B
JIOTIYHOMY B3a€MO3B 53Ky Ta € 3aco0amu, 3a
JIOTIOMOT0I0  SIKUX CYO’€KTH MyOJi4HOrO
aJIMIHICTpYBaHHSI ~ 3[IHCHIOIOTb  OXOPOHY
npaBa  BIACHOCTI, 3aXMIIAlOTh  IIpaBa,
CcBOOO/IM Ta 3aKOHHI i1HTepecu ocib, ToOTO
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JIOCATAIOTh JIOTIYHI Pe3yNbTaTH IyOJII4HOTO aIMIHICTPYBaHHS B IIJIOMY.
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signs.

increased integrated attention among scholars to the study of the
principles of administrative law creates the notion that such a
category does not have a significant effect on administrative law, is
secondary and not important to him. Modern changes that take place
in the political, social and legal life of our country require an updated
view of the principles of the leading branch of domestic law -
administrative. The importance of the principles of administrative law
is that they create the preconditions for the formation and
development of modern administrative-legal science, effective rule-
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making and effective law enforcement. Principles reflect the
ideological ideas of the proper existence and construction of
administrative law; they express the essence of the rules of behavior
of subjects; act systematically as a set of basic and most general rules;
their effect extends to all components (or their majority); cause
improvement of the industry, and their violation entails the abolition
or review of decisions in the case or the use of other means of
liability. Among the signs of the principles of administrative law
proposed to consider: universality, regulatory, social conditioning,

normative,
inviolability.

systemic, fundamental, stability,

progressivity,

BiacyrHictb MIBUIIEHOT
KOMIUICKCHOI YBaru cepej HayKOBIIB [0
OCIIIKEHHSI MIPUHITATIIB
aJMIHICTPATUBHOTO npaBa CTBOPIOE
ySBJIEHHS, II0 Taka KaTeropiss He Mae
ICTOTHOTO BIUIMBY Ha aJMIHICTpaTHBHE
[IPaBO, € BTOPMHHOIO Ta HEBAKIMBOIO JUIS
Hporo. Ilpore, Bapro moMITUTH, IO
a/JIMIHICTpaTUBHE IPABO B CyYaCHUX yMOBax
Iy’Ke CTPIMKO PO3BUBAETHCSA, CHUCTEMHO
HeperisaeTbcsl HOro MpenMer, 3MICT,
cucrema, TOMY aHawi3 Cy4acHUX
JNOKTPUHAJIBHUX MIJXOMAIB 10 BU3HAUYCHHS
O3HaK MPUHIUITB aJIMIHICTPATUBHOTO IIpaBa
K (yHAaMEHTaAJIbHOI KaTeropii OCTaHHbOTO
BiZlirpae BaxxiuBy poiib. CydacHi 3MiHH, SKi
BiI0OYBAIOTHCS Y MOJITHYHOMY, COLlIaJIbHOMY
Ta I[PaBOBOMY JKUTI Hamoi  KpaiHw,
BUMAaraloTh ~ OHOBJIGHOTO  MOIJSAY  Ha
INPUHLIMIIN TPOBIIHOI rajy3li BITYU3HSHOTO
npaBa — aJMIHICTpaTHBHOro. BaxiuBicTh
INPUHLIMIIB  aJMIHICTPAaTUBHOIO  IpaBa
HOJsiTa€ B TOMY, IO BOHHU CTBOPIOIOTH
nepeayMOBH U OPMYBaHHS Ta PO3BUTKY
CY4acHOi a/JIMiHICTPaTUBHO-IIPAaBOBOI HAYKH,
e(eKTUBHOI HOPMOTBOPUOCTI Ta JIEBOTO
npaBo3actocyBaHHs. Jlo Toro Xk, BapTo
MOTOJUTUCH 13 MO3UIIIEI0 aBTOpIB
niipydyHuka  «AJIMIHICTpaTHBHE  IIpaBo
VYkpainn» 3a 3aranpHoro penakuiero FO.IL.
bursaka, B.M. I'apamyka ta B.B. 3yii, mo
MIPUHIINII € MIAIPYHTSIM IIpaBa, BIH BUCTYIIA€
AKTUBHUM LEHTPOM, CIPOMOYKHUM
BUKOHYBAaTH NPOBIJHY 1 Kepywody pojib Y
dopmyBaHH1 Ta PO3BUTKY
aMIHICTPATUBHOTO npasa. Bounu
BUPAXAIOTh HOro mpuUpoidy, 3a0e3MeuyroTh
€IHICTb  HWOTO  3MICTy, HaKpECIIOITh
CHPSMOBAHICTh 1 HAMOLIBII CYTTEBI pHUCH
perymoBanHs  [1, c¢. 33-34]. Bueni-
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aJAMIHICTPaTUBICTH, TIPOIIOHYIOYM BJIACHI
migxoaw [0 BU3HAYCHHS  TIOHATTSA
IPUHIUIHN  aJIMIHICTPATHBHOTO  TIpaBay,

30e01IbIIOro  30iraloThCsi y  TaKuX
TBEPIKCHHSX 1) NPUHINIH
aZIMIHICTPATHBHOTO TIpaBa — II¢ OCHOBHI
3acaaM, iel, MOJIOKEHHS, K1 IMOKJIaIeHl B
OCHOBY rajysi; 2) IIPUHLUIIN

aJMIHICTpaTUBHOTO TIpaBa — II€ IIiJICTaBa
s GopmyBaHHS 1 (YHKIIOHYBaHHS
CUCTEeMH Ta 3MICTy rainysi; 3) MNpUHLIHUIU
aZIMIHICTPATHBHOTO TIpaBa — M€ MiIIPYHTS
JUIS  aIMIHICTPAaTUBHO-TIPABOBUX HOPM; 4)
NPUHIUIH aJIMIHICTPATHBHOTO IpaBa — IIe
Oaszuc IISUTBHOCTI Cy0’eKTiB
aZIMIHICTPATHBHOTO TIpaBa, S5) TNPUHIMIN
aJMIHICTpPAaTUBHOTO TIpaBa — II€ TapaHTisg
3a0e3medYeHHs] MpaB Ta CBOOOJ JIIOAUHU 1
IpOMaJIsIHMHA, HOpPMAaJIbHOTO
(GyHKI[IOHYBaHHS TPOMAJTHCHKOTO
cycrminbeTBa 1 epxkaBu. HaBpsin um, MoxHa
criepedaTucsl 13 TPaBUWIBHICTIO BKa3aHUX
Te€3, MPOTEe CIiJ 3a3HAYUTH, 110 CaMe BOHH
B1IOOpXKAIOTh JIMCHUM 3MICT 1 3HAYCHHS
NPUHIUIIB  aJAMIHICTPaTUBHOIO TIpaBa, a
TOMYy TIOBUHHI CTaTH OCHOBOIO  JUJISt
bopMyTIOBaHHS €JINHOTO,
3arajilbHONIPUUHATOTO JOKTPHUHAIILHOTO
BHU3HAUEHHS MPUHIUIIB aMiHICTPaTUBHOTO
IpaBa ¥ MOJAIBIIOT0 WOro HOPMATHBHOTO
3aKpIIUIEHHS.

3amis JIeMOHCTpArii IACHOTO
MOTEHIlialy, pealbHOTO PecypCy NMPHUHIIMITIB
a/IMIHICTPaTUBHOTO TIPaBa, BapTO 3/1HCHUTH
3arajibHy XapakTepUCTUKY O3HaK, fKi iM
NpUTAaMaHHI Ta JTO3BOJSIOTh BUOKPEMHTH X
B OkpeMmuil Oj0k nmpuHuuIiB. He3paxkarouu
Ha JIOCTaTHIO KUIBKICTH PO3POOOK MHUTAaHb,
MPUCBAYCHUX NPUHIUITAM
aJIMIHICTpaTUBHOTO TMpaBa (B HAyKOBHX,
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nyOJIIUCTUYHHX, MOHOTpadiyHIX
poboTrax), Ha >KaJb BH3HAYCHHS O3HAK
OPUHIUINB  agMIHICTPaTUBHOTO  IpaBa
OCTaTOYHO HE BHPIIICHO, CIIIPHUM 1 3apa3
3QIIMIIAE€THCS MMUTAHHS 1XHBOI CYTHOCTI, IO
notpedye [0aTKOBOTO OOIPYHTYBaHHS I
KOHKpeTH3alii B  yMOBaX  CY4acHHUX
JEp’KaBHUX 1 MOJITUYHUX MEPETBOPEHb.
Po3nouaru anani3z o3HaK NMPUHIIMIIIB
aJMIHICTPATUBHOI'O IpaBa MOXHa 13 TaKol
SK YHIBEPCAJIbHICTh Ta 3arajbHO3HAYYIICTb.
Ha nmymky JI.C. fIBiua, yHIBEpCaJbHICTIO
OPUHIMITIB TIpaBa € Te, M0 HUMH
(mpuHIMIAMK  TpaBa) MPOHH3aHA  BCS
IOpUIMYHA MaTepis 1 BOHM IOBHHHI
BPaxOBYBaTHCh Yy OyIb-SKid TMpaBOBii
curyamii. 3ararbHO3HAYYLIICTh NPUHIIMIIIB
npaBa TMoOJsirae B TOMYy, IO BOHHU
CHPSMOBYIOTH BECh MEXaHi3M IPaBOBOTO
pEeryiioBaHHS CYCHUIBHUX BIAHOCUH [2,
c. 11]. Oco0HBICTIO CHCTEMHU
aIIMIHICTPaTHBHOIO IpaBa €  BIICYTHICTb
€THOCTI y MOTJISIIaX Ha MEepeTiK 1l CTPYKTYpHHIX
enemeHTiB. Ilpore, mpuHIMIH, PO3poOICHI
aJIMiHICTPAaTHBHO-TIPAaBOBOI0  HAYKOIO 1
3aKpiruIeH1 B a/IMIHICTPaTUBHOMY
3aKOHO/IaBCTBI, MaroTh BCCOCSDKHY
CHPSMOBAHICTh, BOHU MOBUHHI OYTH TaKHUMH,
mo0 iXx MoxHa Oymo O 3acTtocyBaTH [0
KOXKHOT CKJIaZIOBO1 (TIPOLIEAYPHOT, JEMIKTHOT,
nporecyansHoi Tomo). o Toro ik, Taka
O3HaKa BiJJOOpayka€ MOXKJIUBICTh MEPEHECEHHS
NPUHLIMIIB Ha Oyap-sIKl  aJMIHICTpaTUBHI
MPaBOBITHOCHHH HE3aJEXKHO Bifl iX Cy0’€KTa,
o0’ekTa 4M 3MICTy, TOOTO /i NPHUHLMIIIB
aJIMIHICTPAaTUBHOI'O paBa €
HENEepCOHI(IKOBAHOID 1  HEBUYEPIIHOIO.
HenepconidikoBanictb, TOOTO BiJICyTHICTh
BKa3IBKM HAa  KOHKPETHOTO  ajpecara,
JI03BOJIsIE MTPUHLIMIIAM aJpecyBaTUCs HE 10
SAKOICh OJIHIET 0COOM, a Bipa3y J0 Oararbox
HOIMEHHO HE nepepaxoBaHuX.
HeBuueprHicTh TIPUHITAITY O3Havae
MOYJIMBICTh HOTO OaraTopazoBoi peanizarii.
[HIMIMHE  cI0BaMU, TIPUHIIMIT BCTAaHOBIIOE
npaBwiio (CTaHAapT) Uil HEBU3HAYCHOI
(MOTEHIITHO ~ HECKIHYEHHOI)  KUIBKOCTI
BUMAJKIB TIEBHOTO BHUAY 1 HEBigOMOI
KUTBKOCTI1 0¢10 TIeBHOI Kareropii [3, c. 22].
HactynHoto y mepeniky 03HaK MO)KHa
3alpOTIOHYBaTH  BHOKPEMITIOBATH TaKy sK
PEeryIATUBHICTh, BpaxoOBYKOYH T, IO
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MPUHIIAIIN TPaBa — 1€ MPOIYKT CBIOMOCTI
W BOJI JIFOJEH, SIKI MICTATL IEBHI BEJIHHA,
NPUIKACH,  TpaBWIa  MOBEMIHKH, IO
peami3yloTbcsl B OJKUTTS CYCHIJIBCTBOM 1
JIEP’KABOIO Ta PETYNIOIOTh CTIIBKU, CKUTBKH
peryiioe came mpaso [4, c. 12-14]. 3aBasku
BHCOKOMY PIBHIO Y3araJdbHCHHS IPaBOBHX
1€, NPUHIMON BHU3HAYAIOTh  3arajbHi
3acaau sIK BCi€l raiys3i aaMiHICTPaTUBHOTO
mpaBa, Tak 1 OKpeMHuX ii CKJIamoBUX (cepen
SIKUX 3a3BUYal BUOKPEMIIIOIOTh
aMIHICTPATUBHO-JCIIKTHI  TPOBAJKEHHS,
aJIMIHICTpaTHUBHE CYJIOUYHHCTBO,
aJIMIHICTPATUBHO-TIPOLICTYPHI
MIPOBA/IKEHHS, aJIMIHICTPATUBHO-
YIPaBIiHCBKI NPOBAMKEHHA TOIIO). IX
MPU3HAYCHHS TIONSTAE Yy BIOPSIKYBaHHI
MOBENIHKM CY0'€KTIB  aaMiHICTPaTUBHOTO
npaBa, BCTAHOBIIOWOYW JUISI HUX TICBHI
paMKd, a OTXe, MNPUHIMIU € HE TUIBKU
3ac000M BiJOOpaXCHHS MAHIBHUX Y JIepKaBi
i1eil Ta MOTJSAIB, BOHM TaKOX MICTITh Y
co0i BUMOTH 1O YYACHUKIB IUX
MIPABOBIIHOCHH, BHUCTYIAIOUN BaKIUBUM
IHCTPYMEHTOM X pETryJIIOBaHHS. 3BiCHO,
aJMIHICTPATUBHO-TIPABOBE  PEryJIIOBaHHS
3MIIHCHIOETHCS Ha iCTaBl
aJMIHICTPATUBHO-TIPABOBUX HOPM, OJIHAK
yci HOpMU a/IMiHICTPAaTUBHOTO
3aKOHO/JABCTBA MAIOTh Y3TO/DKYBaTUCS 13
NPUHLIMIIAMU  JMIHICTPAaTUBHOIO TpaBa,
IPYHTYBaTUCd Ha HUX. Y TOH caMul dac,
PEryJaTHBHI OCOOJIMBOCTI MPUHIUIIB MpaBa
HE MOKHA OTOTOKHIOBATH 3 PETYISITUBHUMU
XapaKTePUCTUKAMU HOPM IpaBa, OCKIIbKA Y
NPUHIUIIB BOHU € OLIbII aOCTPaKTHUMHU. Y
JTAaHOMY BHIIAJIKY pETYITIOBaHHS
aJMIHICTPATUBHUX BITHOCHH BiIOyBa€ThCA 3
OlIBII  «BUCOKHX» MO3MIIH, OCKIUIBKH,
BUKOPHUCTOBYIOUH TuIe TIPUHIIHIIH,
HEMOJKJIMBO B YCIX BWITAJIKaX BPETYIIOBATH
KOHKPETHI MPaBOBITHOCHHH.

Ho O3HAaK MPUHIIMITIB
aJMIHICTPATUBHOTO TMpaBa MOXHA BiJIHECTH
cormianbHy 00yMOBiIeHICTh. Bka3aHa o3Haka
MoJIsAra€ B TOMY, IO, SK TMPaBUJIO, Y
MPUHLMINA TPaHCHOPMYIOThCS Ti 11€l, SKi
BIMIOBIJAIOTH COLIAJIBHO-€KOHOMIYHUM
YMOBaM pPO3BUTKY CYCIIJIBCTBA, a TaKOX
MOJMITHYHHUM, 1ACOJOTIYHMM Ta  IHIINM
mporecaMm, sKi BiOYBarOThCA y JEprKaBi.
Bkasana o3Haka BijoOpakae 3micT mpasa i3
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Horo comiadbHUMH OCHOBAMH — THMH
3aKOHOMIPHOCTSIMH CYCIIJIBHOTO KHUTTS, Ha
SKMX TO0yJoBaHa KOHKpPETHa IPaBOBa
cucreMa. AJDKe MPUHIIUIY, Y X MEPBICHOMY
BUDVISAMI (10 MOMEHTY C(OpPMOBAHOCTI) €
CBITOTJISIIHUMHA 1IesIMH, HACJIIIKOM
NaHIBHUX Yy  CYCHUJIbCTBI  TOTJISAIB,
MePEKOHAaHb, YSBJICHb, 1/1€aJiB, MXUTTEBUX
a00 HayKOBO-JAOKTPUHAIBHHUX CIPSIMYBaHb.
Cy0’exktamu  (opMyBaHHS TakuxX iAedl €
OKpemi IHIUBIIH, ix 00’ eTHaHHS,
CyCmuIbCTBO B muomy. TeopeTudHi
y3arajdbHEHHS, IPaBOBI Teopii, 3aBISIKH
o0’ekTHBI3amii y HOpMax TMpaBa YH
JOKTPUHATBHUX  JIOCHIDKCHHSIX, CTaloTh
NPUHIUIIAMA ~ aJIMIHICTPATHBHOTO  TIpaBa.
3MiCT TPUHIOMIIB TpaBa OOYMOBICHHI
00’ EKTUBHUMHU couiaJIbHUMU
3aKOHOMIpHOCTIMU. OCHOBOTOJIOXKHI  171€i
npaBa  BUCTYNAIOTh  HE  JOBUIbHHUMH
KOHCTPYKIISIMA ~ JIFOJICBKOTO  pPO3yMy, a
0COOJIMBOIO dhopmoro BUPAXCHHS
00’ €KTHBHUX COMLIaJIbHUX 3aKOHOMIPHOCTEH.

Hacrynna O3HaKa NPUHIHITIB
aJMIHICTPATUBHOTO npaBa — ix
HOPMATUBHICTb. 3mict MTOHSTTS
«HOpPMATHBHICTB»  BKJIIo4ae B cebe

3aKpiruieHHs1 ab0 BimoOpaskeHHsS MPUHIIHITY
B HopMmax Impasa. Jl0o MOMEHTY TaKoro
3aKpIIVIEHHS OCHOBOINOJIOXKHA 171es, sKa
nepedyBae y CTaTyCl «IpeTeHJEeHTa» Ha
poJib TPUHLHUITY, 1 IIe HE 3aKpillieHa B
3aKOHI, BOHAa HE MOXE BBaXXaTHCA
IIPUHIIMIIOM MpaBa, BOHA 3aJIMIIAE€THCS JIHUILE
TEOPETUYHOIO, HAYKOBOIO  1JIe€r0,  sKa
HAJIEKUTh 10 CUCTEMU pPO3pPOOOK IMpPaBOBOI
Hayku. MoOXXHa BECTM MOBY IIpO Te€, IO
XKOIHI 17ei cami 1o co0l HE MOXYTh
perysroBaTH MPaBOBIIHOCHHH, JIOMIOKH BOHU
He OyayTh 3aKpillJIeHl B MPAaBOBUX HOpMaXx,
HE HaOyyTh JIepKaBHO-BJIaJJHOTO
XapaxkTepy, 03HaK HOPMATHBHOCTI. B To¥t xe
yac, 3aKpilJIeHHs NPUHIUIIB Yy HOpMax
npaBa, TOBHHHO  3a0e3medyBaTd  ix
HEYXWJbHE JOTPUMaHHS TMiJl 3arpo3o0o
HACTaHHS  HETaTHUBHUX  HACIIAKIB U
HNOPYIIHUKIB a00 MiJ 3arpo300 CKACyBaHHS
pillleHb Yy cCHpaBax, NPUWHATUX 13 TaKUM
HNOPYUICHHSM. Y JiTepaTypi HOPMaTHBHICTIO
BU3HAETHCS 3aranbHO000B’ I3KOBHIA
XapakTep BUMOT, 110 J03BOJII€ BUKOHYBATH
byHKIIIFO peryaroBaHHS CYCTIUTBHUX
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IPOIIECiB, IpUIOMy HE TITBKH
OMOCEpPEeIKOBAaHO 4Yepe3 HOpMH, ane H
camocriio [5, c¢. 189]. Tomy came 1s
O3HaKa BijoOpakae 3a0e3IeyeHHs
HEYXWJIBHOTO  JOTPUMAaHHS  OCHOBHHUX
MOJIOKEHb, BHUPAXEHUX B  INPUHIMIAX
aJIMiHICTPATUBHOTO npaBa ycima
cy0’eKTamMH MPaBO3aCTOCYBaHHS.

3BaXkarouu, 110 HPUHIMIIN
aIMIHICTPATUBHOTO mpaBa MTOBHHHI
BUKJIQJIATUCS HE Y XaOTUYHOMY TOPSJIIKY, a y
JIOTIYHINA TOCTIIOBHOCTI, Tpeda 3BEpHYTH
yBary Ha TaKy iX O3HAaKy SIK CHCTEMHICTb.
[TpuHIMIN SBISIOTH COOOI0 B3a€MOIIOB'S3aHY
CHCTEMY IPaBOBUX HOPM, fIKa € OCHOBOIO
BCHOTO MacHuBY aJIMIHICTPATUBHOTO
3aKOHO/ABCTBA. 3HaYeHHA KOKHOT'O
MPUHIUIY OOYMOBIIOETHCS HE TUIBKH HOTO
BJIaCHUM 3MICTOM, a ¥ (YHKI[IOHYBaHHSIM
yCi€l CHCTEMH MPUHIUIIB, SKa MPUITYCKAEe 1X
B32€EMO3B'SI30K,  B3a€EMOOOYMOBJIEHICTB, @
TAaKOXK Y3TO/DKEHICTh iX 3MmicTy Ta Qopm
peamizamii. Takuii B3a€MO3B'I30K 3a0e3meuye
€JTHICTh BCIX chep 1 HanpsiMiB
aIMIHICTPATUBHOT'O TrpaBa. Bapto
HAarojOCHUTH Ha TOMY, UIO CHUCTEMHICTh
MIPUHIIUIIIB aJIMiHICTPaTUBHOTO mpaBa
XapaKTepU3ye CHUILHICTH IIUICH, BIICYTHICTH
BHYTPILIHIX CYNEPEYHOCTeH SIK yCepeIauHi
OKpPEMHX €JIeMEHTIB, TaKk 1 MK HUMH. MK
TUM, 3MICT SIKOTO-HEOYAb OJHOTO EJIEMEHTY
HE MOXe€ 3BOAUTUCH O 3MICTY IHILIOTO YU
norinvHatucs  HUM.  Yacrime 3a Bce
BiAOyBaeTbCcs ~ Taka  CHUTYallis, KOJIA
MOPYILLIEHHS! OJHOTO TMPHUHIUITY MPU3BOIUTH
JI0 TIOPYUIEHHS 1HIIMX MPUHIMIIIB 1, BPEIITI-
pelT, — 70 MOPYIISeHHS 3aKOHHOCTI B3arali.
BaxmuBe wmicue y ¢GopMyBaHHI LITICHOTO
VSIBIICHHST TIPO CHUCTEMYy TPHUHIUIIB Ma€e
NUTaHHSA PO 3HAYUMICTh KOXXHOTO 3 HHX.
V3araipHIOIOUM ~ BHIIEHABEIEHE, MOXKHA
CTBEp/KYBATH, IO Y paMKax IIJIOi CHCTEMH
KOKEH 3 TIPUHIUITIB MA€ CAMOCTIHHUMN 3MICT,
AKUM HE TIOBMHEH JAyOJoBaTh  1HON
NpUHLIMANK. Y TOW CaMUW 4Yac TPUHLMUIIA
0OYMOBJIIOIOTh OJIMH OJTHOTO 1 JYy)K€ YacTo
CIIYTYIOTh TapaHTISIMH 3a0€3TMEUCHHS 1HINNX
npuHIUIiB. OOOB'SI3KOBO JIOTIOBHIOIOYH, a HE
cyrnepeyayd OIMH OJHOMY, BOHU BH3HAYAIOTh
1 CTPYKTYpY aJIMIHICTpaTUBHOIO IpaBa B
miomy. Pa3om 13 THM, OKpemi NpHUHIMITH
nepe0yBarOTh y BIIHOCHHAX PIBHOBArM abo i
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KOHKYpEHIIii Mk co00r0. MOXITUBI CUTYyaIlii,

KOJIM  peayi3amisi  OJHOTO  TPUHITUITY
Hepelko/pkae  peamizamii  iHmoro — abo
EKIIBKOX.

Cepen O3HaK TPUHIMITIB
aJIMIHICTPAaTHBHOTO npaBa BapTO

BHOKPEMJIIOBAaTH 1  TaKy  O3HAaKy  sK
OCHOBOIOJIOKHICTb. [ IprHIMIM yacTime 3a Bce
BH3HAYAIOTh SIK Hai3araibHiIlIi,
OCHOBOIOJIO’KHI Ta ()yHTaMEHTaIbHI TPaBOBI
NOJIOKEHHST Ta ifei, M0 BUPI3HIIOTHCS
BEPXOBEHCTBOM 10 BIJIHOLIEHHIO [0 I1HIIMX
HOPM aJMIHICTPaTUBHOI IisUTBHOCTI, SIKi, y
CBOIO 4epry, MalOTh BUILJIMBATH 3 IPUHIIMIIIB,
IPYHTYBaTHCS Ha HHUX, KOHKPETHU3YBaTH [0
TOI'O YU 1HIIOTO MPUHLHKIY, ale, B XKOAHOMY
pa3i He cymepeunTH iM. TakuM dYHHOM,
3aBJIIKU CBO{H 3arajlbHOCTI, KOXKEH MPUHIUI
JOCUTHh SCKPAaBO XapaKTepU3ye CYTHICTh
aJMIHICTpaTUBHOTO TpaBa. bigbime TOrO,
JIOCUTh YacTO y HayKOBil (haxoBiil JiTeparypi
MOKHA 3YCTPITH MO3UIII0, BIAMOBIIHO [0
SIKOT, OJIHIEI0 3 OCHOBHHX i€HTU(IKAIHHIX
O3HAaK, 110 OOYMOBIIOIOTb BHOKPEMJIEHHS
rajgy3i  mpaBa, €  HasgBHICTb  caMe
cnerudiuHruX, XapaKTepHUX TUIBKH Ui il
npenmera TPUHILIUITIB TPaBOBOTO
peryntoBaHHs. [ei, ski mokiazeHi B OCHOBY
CHCTeMU NPUHIUMIIB  aaMiHICTPATUBHOTO
npaBa, € KOMIIPOMICOM, IO BHHHMKA€E Ha
miacrasi y3arajJbHIOI0Y0Tr0 00'eHaHHA
JIEKTBKOX, 1HOJII KOHKYPYIOUHX 171el 1piOHOro
Macmtady. Y pe3yapTari  MOJIOHOTO
y3arajbHIOIOYOr0  00'€THAHHS  BUHMKAE
3arajbHa 1€, 10 3JaTHa BINIMBATH Ha OLIBIII
LIUPOKUI CIIEKTp aJIMiHICTPaTUBHUX
MIPABOBITHOCHH. OCHOBOITOJIOKHICTh
NPUHLMUIIB BHU3HAua€ iX 3MICT, CYTHICTb Ta
NPaBOMIPHICTh: TMPUHLMION MOXYTb OyTH
MIICTABOIO IS 3MIHA OKpEMHUX
aJIMIHICTPaTUBHO-TIPAaBOBUX HOpPM. TakKoX,
SK BUHATOK 13 3arajJbHUX IMpPaBMJI Jii HOPM,
NPUHIMITA  MalOTh 3BOPOTHY CHIy, IO
JI03BOJISIE 1M TOLIMPIOBATH CBOIO [0 HA
Oy/ab-sIKy HOpMY, 110 OJeprajia 3aKpiryIeHHs
paHillie, aHDK caM MPHHIUI, aX JI0 1 BIAMIHH
1 HEBU3HAHHA [I0B'I3aHNUX 3 HEIO HACIIIKIB.
Bapro BHOKpeMHTH 1 TaKy O3HaKy
NPUHIUII aJMIHICTPATUBHOTO IpaBa SIK iX
CTaOUILHICTb. SIxmo HOpMU
aJIMIHICTPaTUBHOTO  MpaBa €  JIOCUTh
MIHJIMBUMHU Ta NPUHAMAIOTHCS 1 3MIHIOIOTHCS
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JUIS  HAJIKHOTO BPETYIIOBAaHHS TPYAOBUX
BIJTHOCHH, TO MPUHITUIIN aMiHICTPaTHBHOTO
npaBa JIOBrOTPUBAJI, IO CBIMYHTH MPO IX
crabumpHicTh. Tak, P. JlaBixm 1 K. XKoddpe-
CmiHo31 3a3Ha4alTh, M0 HOPMHU TIpaBa
MOXYTh 3MIHIOBAaTHCh BiJl PO3YEpKy Iiepa
3akoHodaBis. [Ipore B HuX Oarato Takux
€JIEMEHTIB, SIKIi HE MOXYThb OYTH BUIBHO
3MIHEHI, OCKUIBKM BOHHU TICHO 3B’Si3aHi 3
HAILIOK [MBUI3ALIECI0 [ HAIUM CIIOCOOOM
MHCJICHHS. 3aKOHO/IaBellb HE MOKE BILTMBATH
Ha mi emementu [6, c. 19-20]. MmosipHo,
MOBa iie sikpa3 mpo npuHIMIY npasa. Crig
MiAKPECINUTH, 10 YMM BHILY JIAHKY B
lepapXiyHii CHUCTeMi TNPUHLUMIB 3alimMae
MEBHUW TPUHIMI, TUM MEHII 3MIHIOBaHUI
XapakTep BIiH HOCUTh. Taki TPUHIUINH SK
TTPUHIIMIT CIPaBEIJTMBOCTI, PiBHOCTI,
cBoOOIH, ryMaHi3my, 1o €
3arajJbHONIOICBKUMU TMPUHLIMIIAMHA TIpaBa,
HOCATh  HAWOUTBINI ~ CTaNMH  Xapakrep,
3a0e3Meyuyrour UM CTaOUIbHICTh PABOBOTO
pETYIIOBaHHS. [MpuHIMM mpaBsa
3MIHIOIOTBCS HE CTUIBKH 332 CBOEIO BIACHOIO
dopMysIO0, CKUTBKM 32 THM COIlIAJIbHUM
3MICTOM, SIKUH B 1110 (hOpMYITy BIMBAETHCS [ 7,
c. 153]. V Toit xe yac, Takuii CTaOLIbHUI
XapakTep MPHUHIIUIIB MpaBa HE 3aBaXKae iM
0JIHOYaCHO 3a0e3nedyBaTu JMHAMI3M
IIPaBOBOroO peryioBaHHs. Sk 3ayBaxye M.L
Ko3tobpa, mnpuHIMIIM TpaBa HE MPOCTO
BH3HAYaIOTh 3MICT MpaBa Ta CHOPSIMOBAHICTh
IIPABOBOIO  PEryjlOBaHHA, a W IXHIO
JIOMHOLEHTPUYHY  mpupony. BonHu €
CBOEPIIHUM 1HIUKATOPOM IpaBa, OCKUIBKU
3a7al0Th (opMar, SIKUi JI03BOJISIE TIPaBy
BUKOHYBAaTH CBOE NpU3HAYCHHS B
CyCHIbCTBI — CTBOPIOBAaTH YMOBH IS
HOpPMAaJIbHOI JKUTTENISIIBHOCTI JtoAeH, OyTu
aHTUIIONOM  CBaBLLIA 1 0e33aKOHHS,
3a0e3nevyBaTu pyX CyCHUIbCTBA O CBOOOIN
1 comianbHOrO Mporpecy [8, c. 68].

OkpemMoOI0  03HAaKOI  MPUHIUIIB
a/IMIHICTPAaTUBHOI'O 1IpaBa CliiJi BUOKPEMUTH
iX TPOTPECHBHICTh, aPKe BOHH CIIPHUSIIOTH
PO3BUTKY ramysi, HarpasJeH1 Ha
BJIOCKOHAJIEHHS OKPEMHUX ii CKJIaloBUX. Tak,
Ha TYMKY aBTOPIB HiApyYHHUKa
«AnmiHicTpaTUBHE MpaBo Ykpainu. [loBHuUit
Kypc», IPUHIHUIN aAMIHICTPATUBHOTO TpaBa
XapaKTePU3YIOThCS MIPOTPECHUBHICTIO,
3aCBIUYIOTh i€abHi Il YMOB CYy4acHOCTI
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OCHOBOITOJIOKHI 3acaau MOBEIIHKU
Ccy0’€KTIB aIMIHICTPAaTUBHOTO TIpaBa, sIKi €
peanbHO gocspkHuMHU [9, c. 40]. Tak,
IOPUHLIMIIKA ~ aMIHICTPATUBHOTO TIpaBa €
nepeyMOBOIO nporpecy ramysi
aAMIHICTPAaTUBHOTO TIpaBa B  IIJIOMY,
CHPUSIOTH SIKICHOMY TOJIIIICHHIO OKPEMHUX
1l CKJIaIOBUX EJIEMEHTIB.

Hy 1 0Oe3CyMHIBHOIO  O3HAKOIO
MIPUHITAIIB  aJIMIHICTPaTHBHOTO TMpaBa € iX
HETOPYIIHICTh. 3HEeBara JI0 MpUHIUIIB ab0 iX
MOpYILIEHH 3 OOKYy 3aKOHOZABLA, OpraHiB
nyOJIiuHOI aaMiHICTpamii, Cyqy YW I1HIIMX
CyO’€KTIB aJIMiHICTPAaTUBHOTO IIPaBa MOXKYTh
HiipBaTH CTaOUIBHICTh TPABOBOi CHCTEMH,

HEraTUBHO BiJ1I0Opa3UTHCH Ha craHi
IPaBOCBIZIOMOCTI abo TOPYILIUTH
niaTpuMyBaHuid TipaBonopsyiok. Came ToMy
MOPYIICHHS Oy/Ib-SIKOTO TIPUHIAITY
OOOB'I3kKOBO Mae€ TACTH 3a  COOOIO
BIIOBIAAIBHICTE Cy0'eKTiB

NPaBO3aCTOCYBaHHS Ta/ab00 CKAacyBaHHS YH
nepersi pilleHHs Y CIpaBi, MPUHHATOTO 3
TaKUM MOpyHmieHHsM. [lpu  BU3HaAueHHI
pPI3HMX  BUAIB  HACHIAKIB  TMOPYILIEHHS
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[lincymoBytOUM, MOXKHA CKa3aTH, IO
NPUHIIMIK ~ MAaloTh W 1HIN  3HAYYII
BIIACTUBOCTI Ta o3Haku. OnHak, BHIE Oynu
HaBEJICHI HAWOUIBIIT BaroMi KpUTepii, 3aBIsSKH
SKAM  JaHi ~ HOPMAaTWUBHI  YTBOPEHHS
IMEHYIOTbCSL ~ CcaMe€  MpHUHLMIAMH  Ta
OTPUMYIOTb OCOOJMBHUH TIPaBOBHH pPEXUM
3actocyBanHs.  Cepel  TakuX  O3HAaK:
VHIBEpPCANBHICTh ~ Ta  3arajJbHO3HAYYIICTb,
PETYJISTUBHICTD, COIlialbHA 0OYMOBJIEHICTb,

HOPMATHUBHICTb, CHCTEMHICTb,
OCHOBOITOJIO)KHICTD, CTaOUIBHICTD,
NPOrPECUBHICTh, HeMOpyHmHICTh.  KopoTko

[iICYMOBYIOYM BU3HAU€HE, 3a3HAYMMO, IO
MPUHIUITH B1IOOPaXarOTh Y cOo01 CBITOTIISIHI
imei 100 HaNeXHOro Yy TMoOyaoBi Ta
oprasizanii aaMiHICTPAaTUBHOTO NpaBa; BOHH
BUPA)XAIOTh CYTHICTb TIPaBUJ HOBEAIHKU
Cy0’€KTiB; HiIOTh CHCTEMHO SIK CYKYITHICTb
OCHOBHUX Ta HaW3arajbHIIIUX MPaBUII; iX Jis
MOIIMPIOETBCS  HAa BCi  CKIagoBi (abo ix
OUIBIIICTh); 3YMOBIIOIOTH  BIOCKOHAJICHHS
raigysl, a iX IOpYUIEHHS TSITHE 3a COOOK0
CKacyBaHHsS 4M Meperysj pillleHb y CIpaBi
abo 3aCTOCYBaHHS THIINX 3aco0iB

NPUHIAITIB, CJIiI MaTH HA yBa3i pi3Hi hopmu Bi/IMOBITATBHOCTI.
pearyBaHHSI 3aKOHY Ha CYTTEBI Ta HECYTTEBI
MOPYIICHHS.
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FOpuanyHi 3aco0n agMiHiCTPAaTHBHO-NIPABOBOIO0 PeryJ/il0BaHHs 31iliCHeHHSA
eKCIIOPTHO-IMIIOPTHHX onepalii B YKpaiHi

Kannum /1.O.

3anopizvxuti HayioHanbHUl YHigepcumem, Y. Kykoecvkozo, 66, m. 3anopixcics, Ykpaina
kalnysh_dmytro@ukr.net

Knrouosi cnosa: Y crarTi  IOCHI/DKYIOThCS FOPHIWYHI 3acO0M  aJMiHICTPaTUBHO-
AOMIHiCMpamueHo-npasose MPaBOBOIO  PEryJIIOBaHHA  3JiMCHEHHS  EKCHOPTHO-IMIOPTHHX
Ppe2ynto8aHHs, orepauii B YKpaiHi. AHami3ylOTbCSI OCHOBHI HOPMAaTHBHO-IIPAaBOBi
308HIUHbOEKOHOMIUHA aKTH, SIKi perjJaMeHTYIOTh 3JiHCHEHHsS 30BHIIITHHOSKOHOMIYHOI
OlsAIbHICb, eKCnopmuo- AISUIbHOCTI. 3a3HAYalOThCSA IOPUAMYHI 3aCO0M  aaMIHICTpATUBHO-
imnopmmi onepayii, TPaBOBOIO  PETYIIOBAaHHA  3IiMCHEHHS  EKCHOPTHO-IMIOPTHHX
JiYeH3y8aHHs omeparii B VYkpaiHi B po3pi3i IOBHOBKEHb CYO’€KTIB, SIKi
308HIUHbOEKOHOMIYHOT 3MIIACHIOIOTBCS  JICpIKaBHE PETYJIOBaHHS  30BHIITHHOSKOHOMIYHOT
OlAIbHOCII, excnopmui  JisUTbHOCTI. HaBoAaWTbCcs ps  MPOMO3WIIKA MO0  MiABUINEHHS
(imnopmHui) Keomu. e(eKTUBHOCTI aJIMiHICTPaTHBHO-TIPAaBOBOT'O perynroBaHHs

3MIIHCHEHHS eKCITOPTHO-IMIIOPTHUX oTepaliiii B YKpaiHi.
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As of today, foreign economic activity is becoming one of the most
important elements of the Ukrainian economy. The implementation of
this activity requires proper legal regulation by the state. At the same
time, Ukraine’s integration into the world economic space requires
new approaches to scientific support of the application of the current
legislation of Ukraine, the procedure for its adaptation to the norms of
international law, in particular, the norms and rules of the World
Trade Organization and the rights of the European Union. The
implementation of foreign economic activity is the subject of legal
regulation of many branches of the law of Ukraine. At the same time,
taking into account the principle of sovereignty of the people of
Ukraine (the independence of Ukraine in the implementation and
regulation of foreign economic activity) and the presence of public
interest in its results, in our opinion, administrative law is the leading
branch of law that regulates this activity. At the same time, the
administrative and legal regulation of the implementation of export-
import operations as an integral part of foreign economic activity in
Ukraine is not sufficiently highlighted in recent studies and
publications, therefore the coverage of the theoretical and legal basis
of the administrative and legal regulation of the implementation of
export-import operations is the purpose of this publication. The article
studies legal means of administrative and legal regulation of the
implementation of export-import transactions in Ukraine. The basic
normative-legal acts regulating the implementation of foreign
economic activity are analyzed. The legal means of administrative-
legal regulation of the implementation of export-import operations in
Ukraine are indicated in the context of the powers of the subjects that
are subject to state regulation of foreign economic activity. Specifics
and a number of proposals aimed at improving the efficiency of
administrative and legal regulation of the implementation of export-
import transactions in Ukraine are indicated. In general, Ukraine
should be systematized regulatory legal acts that regulate the
procedure for the implementation of export-import operations in
Ukraine for example, by incorporating the relevant provisions of
separate laws of Ukraine into the section of the Economic Code of
Ukraine devoted to foreign economic activity; it will be appropriate to
review the existing legal means of administrative-legal regulation of
the implementation of export-import operations for the purpose of
compliance with their international treaties of Ukraine; eliminating
duplication of powers of the state authorities that regulate the
implementation of foreign economic activity, specifying the powers
of the Antimonopoly Committee of Ukraine in this area, will promote
the implementation of the principles of good governance in the field
of economy etc.
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BigmoBimHo mo 4. 1 cr. 10
I'ocnomapcbkoro KOJIEKCY VYkpainu,
30BHIITHFOCKOHOMIYHA TIONITHKA € OJHUM 3
OCHOBHHUX HAIpsIMIiB €KOHOMIYHOI TOJIITUKH
VYkpainu, BOHA CIIpsIMOBaHa Ha
perytoBaHHs JIEPIKaBOIO BIJTHOCHH
Cy0’€KTIB TOCIIOAAPIOBAHHS 3 1HO3EMHUMU
Ccy0’eKTaMH TOCIOJAPIOBAHHA Ta 3aXHUCT
HAI[lOHAIBHOTO PUHKY 1 BITYMU3HSHOTO
TOBapoBUpOOHUKa [1].

AMIHICTPAaTUBHO-TIPABOBE

peryJItoBaHHS 301MCHEHHS
30BHILIHbOEKOHOMIYHOT IISIBHOCTI €
CKJIAZIOBOKO YAaCTUHOIO myOJIi9HOTO

aJIMiHICTpyBaHHA B c(epi eKOHOMIKHU [2, C.
403]. BpaxoByro4u NPUHIHUII CYBEPEHITETY
Hapoay YKpaiHu (CaMOCTIHHICTh YKpaiHu
npu 3MIMCHEHHI1 Ta peryIroBaHH1
30BHIIIHFOCKOHOMIYHOI ~ JISTBHOCTI) — Ta
HasBHICT, MyOJiyHOrOo iHTEpecy B il
pe3yJbTaTax, Ha HaIry TYMKY,
aJMiHICTpaTUBHE TIpaBO €  IPOBITHOIO
rayry33i0 MpaBa, sika 3/I1HCHIOE PeryTFOBaHHS
3/1IICHEHHS 30BHIITHHOEKOHOMIYHOT
TisSUTBHOCTI B YKpaiHi.
AJIMIHICTPAaTUBHO-TIPABOBE

peryJtoBaHHs 3MIACHEHHS
30BHIMIHbOEKOHOMIYHO]T ISIBHOCTI
JOCTKYBATH TaKi BYCHI-

aJMiHICTpaTUBICTH  YKpaiHu, sk: B.b.
Agep’stHoB, O.®. Annpiiiko, A.l. bepnau,
FO.Il. butsak, JI.P. bina-TiynoBa, B.M.
lapamyk, O.I1. T'ermanenp, B.K.
INoxescekuii, €.B. loxin, O.T. 3uma, T.€.
Karanoscbka, C.B. KiBayos, T.O.
Konomoenp, B.K. Konmakos, B.T. Kom3ok,
b.A. Kopmuu, T.M. Kpasuosa, O.C.
Kpymyk, 10./1. Kynes, I1.C. Jlrotikos, C.A.
Marga, P.C. Menpauk, A.C. MocCTOBUH,
B.Il. HarpeGenbuuii, B.f. Hactiok, B.®.

Onpuiiko, J.B. IIpuitmaueHko, B.B.
[IpoxoneHko, A.B. Pa6iHoBuuy, L.B.
Posnyrenko, O.J1. CokoneHko, 10.C.

[Memmryuenko, M.I'. Illynera Ta inmi [3].
Pazom 3 TuUM, aaMiHICTpaTUBHO-
MIpaBOBE peryJroBaHHs 3MIHCHEHHS
€KCIIOPTHO-IMIIOPTHUX oreparii K
CKJIAJIOBOI YaCTUHU 30BHIIIHbOSKOHOMIYHOT
IIATBHOCTI B YKpaiHi HENOCTAaTHELO
BHCBITJIEHO B OCTaHHIX JOCIIIHKEHHAX 1
myOJiKaIisax, TOMy METO0 JTaHO1 myOiKarii
€ OCTIPKeHHS Ta BUCBITICHHS IOPUIAIHIX
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3ac00iB aJMIHICTPATUBHO-TIPABOBOTO
pETYNIOBaHHS  3IIMCHEHHA  EKCIIOPTHO-
IMIIOPTHUX omepariii B YKpaiHi.

3a pe3ynpTaTaMH aHali3y MOJIOKEHb
CT. 1 3aKoHy VYkpainu «IIpo
30BHIIIHPOCKOHOMIYHY  JISUIBHICTB»  Ta
cT.cT. 74, 82 MutHOro xoaekcy YKpaiHu Mu
JIMIIUTM BHCHOBKY IIPO Te, IIO E€KCIIOPTHO-
IMIIOPTHUMHU OTepanisiMu B YKpaiHi € — BUI

30BHIITHHOEKOHOMIYHO]T TISIIBHOCTI,
IPOJAX/KYIIBIS  TOBapiB  yKPaTHCHKUMH
cy0’ekTamMu 30BHIITHLOCKOHOMIYHO1
JUSIIBHOCTI B 1HO3EMHUX Cy0’€eKTIiB

rOCIOAAPCHhKOT AISUTBHOCTI 3 MEPEMIIICHHIM
[IUX TOBApPIB Ye€pe3 MUTHUI KOPAOH YKpaiHH
[4; 5].

Haromicts, aJIMiHICTPATUBHO-
IIpaBoOBE peryinroBaHHs 3M11CHEHHS
eKCIIOPTHO-IMITOPTHUX ~ ONEepamid — 1e
IIpaBoOBE perynoBaHHs CYCIIJIBHUX
BIOHOCHH, IIOB’SI3aHUX 31 3OIHCHEHHSIM
EKCIIOPTHO-IMITOPTHUX oTiepallii, 3a
JIOTIOMOTOI0 HOPM Ta IOPUAWYHHX 3ac00iB
aJMIHICTPATUBHOIO MpaBa Y KpaiHH.

CrtaHOM Ha CHOTO/IHI, ITPABOBI 3acaan
3MIMCHCHHS €KCIIOPTHO-IMIIOPTHUX
omepaii B YKpaiHi BCTaHOBIIOIOTHCS
Hopmamu: Koncturymii  Ykpainu  [6],
lNocniogapcbkoro konekcy Ykpainm [1],
3aKoHy VYkpainu «IIpo
30BHIIIHHOCKOHOMIYHY  AISUTBHICTB»  [4],
MutHoro xonekcy VYkpainu [5], i1HIIHX
3aKOHIB VYkpainu Ta T1/13aKOHHUX
HOPMATHBHO-TIPABOBUX AaKTiB, NPUHHATUX
YIOBHOBAXEHUMH  Cy0’€KTaMu  BJIaJHUX
MIOBHOBQ)KEHb.

[IepcnexkTuBu PO3BUTKY
30BHIITHLOCKOHOMIYHOI ~ JIIJBHOCTI B
VkpaiHi (30kpema, 311HCHEHHSI €KCIIOPTHO-
IMIOOPTHUX  oOmepauiif)  3a3HayeHi B
[Toctanori BepxoBuoi Pagu Ykpainu «IIpo
[Tporpamy nisuibHOcTi KaOinety MiHicTpiB
VYkpaiau» Big 14.04.2016 poxy Ne 1099-VIII
[7]1, TlocranoBi KaOinery  MiHicTpiB
Vkpainn  «IIpo  cxBamenHa IIporHosy
eKOHOMIYHOTO 1 COLIaJbHOTO PO3BUTKY
Vkpainu Ha 2019-2021 poxu» BiA
11.07.2018 POKY Ne 546 (8],
PosznopsxenHi KabGinetry Minictpis
Ykpainu «IIpo 3aTBEPKEHHS
CEpEeTHBOCTPOKOBOIO IUIAHY MPIOPUTETHUX
nit VYpany 1o 2020 poky Ta IUIaHy
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npiopuTeTHUX Ail Ypsiay Ha 2017 poky» Bin
03.04.2017 poky Ne 275-p [9].

[Ipn LbOMY, BYCHI-
aJMIHICTPATUBICTH, 3BEPTAIOTh yBary Ha Te,
mo B YKpaiHi ICHye 3aHaATO BeJIMKa
KUIBKICTh HOPMATHBHO-TIPABOBUX aKTIB, SK1
pEryIaMeHTYIOTh 3MIACHEHHS
30BHINIHBOCKOHOMIYHOI JisibHOCTI [10, c.
25; 11, c. 146].

Takox MOPSIOK 311iICHEHHS
30BHIITHEOCKOHOMIYHOT TSTBHOCTI
BCTAHOBIIIOETHCA HOPMamMH Ta MpaBHJIaMU
CBiTOBOI Oprasizaiii TOPTiBIi Ta MPaBOM
€porerickkoro Coro3y, 3000B’si3aHHS 3
JOTPUMaHHS SKHX Haa JepkaBa B
YeproBuid  pa3  MiATBEpAWTIA  IIJITXOM
mignucaHHs Ta paTtudikanii Yromu mpo
acoriamito MK YKpaiHOw, 3  OjHiel
cropoHu, Ta €Bponelickkum  Coro30M,
€BpONECHKUM CIIBTOBAPUCTBOM 3 ATOMHOI
eHeprii 1 IXHIMH JepkaBaMU-4ICHAMH, 3
iHmoi cropouu Bing 27.06.2014 poky [12].
[lpu wpomy, BigmoBigHO A0 4. 2 cT. 50
I'ocriogapcbkoro kojekcy YKpaiHu, y pasi
AKIIO YUHHUM MDKHAPOJHUM JIOTOBOPOM,
3roJy Ha OOOB’S3KOBICTH SIKOTO HAIaHO
BepxoBHoro Panoro YkpaiHu, BCTaHOBJIEHO
IHIII MpaBUjIa MO0 MiANPHEMHHMIITBA, HIX
Ti, MO0 TmepeadaueHo 3aKOHOAABCTBOM

VYkpainu, 3aCTOCOBYIOTBCS npaBHiIa
Mi>KHapoIHOro gorosopy [1].

Kpim 3arajJbHUX MIPUHIIMIIIB
rOCHOapIOBAHHA, nepeadadeHNx

[NocniogapcbkuM  kojekcoM  Ykpainu [1],
€KCHOPTHO-IMITOPTHI ornepauii
3IIMCHIOIOTHCSI HA OCHOBI TaKMX MPUHIIUITIB
30BHIIIHFOCKOHOMIYHOI ~ isTBHOCTI B
VYkpaini AK, 30Kpema: MIPUHIAIT
BEPXOBEHCTBA 3aKOHYy, IO TMOJSITrae y
peryitoBaHH1 30BHIITHHOCKOHOMIYHOT
JISTIBHOCTI  TITBKM  3aKOHAMHM Y KpaiHH,
3a00pOHI 3aCTOCYBaHHS Ii/I3aKOHHUX aKTiB
Ta aKTiB YHPaBIiHHS MICIEBUX OPTaHiB, L0
y Oynmp-skuii  Crocid CTBOPIOIOTH ISt
cy0’€eKTiB 30BHIITHLOCKOHOMIYHOT
JISIBHOCTI YMOBHU MEHII CHPUATIMBI, HIXK
Ti, SKI BCTAHOBJICHI 3aKOHaMHU YKpaiHU;
OPUHLIMII  3aXUCTy 1HTEpECIB CYyO’€KTIB
30BHIIIHHOCKOHOMIYHOI  iSUIBHOCTI, SIKHI
noJisirae 'y TOMy, IO YKpaiHa 3IIHCHIOE
3aXUCT JAepKaBHUX 1HTEepeciB YKpaiHH SK Ha
il TepuTopii, Tak 1 3a i MeXaMH JHILE
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BIIMOBIZIHO 70 3aKOHIB YKpaiHW, YMOB
MIIMACAaHUX HEI MDKHAPOIHUX JIOTOBOPIB
Ta HOPM MDKHApPOJHOIO IIpaBa; IPUHIIUII
IOPUIMYHOT PIBHOCTI 1 HEAUCKPUMIHAIIIT, 1110
noyisirae 'y 3a00poHi  OyJab-SKHX, KpiM
nependavyeHux 3aKOHOM, [  JIepKaBH,
pe3yIbTaTOM SKUX € OOMEKEHHS IIpaB 1
JTUCKpUMIHAITS Ccy0’€eKTiB
30BHIIIHBOEKOHOMIYHOI  HiSJIBHOCTI, a
TaKOXX 1HO3EMHHX CYO’€KTIB TOCIOIAPCHKOI
nisupHOCTI [4].

B VYkpaini gie po3ramyxeHa cucrema
IOPDUIMYHUX ~ 3ac00iB  aIMiHICTpaTHBHO-
MPaBOBOTO  PETyJIOBaHHA  3JIHCHEHHS
eKCTIIOPTHO-IMITIOPTHHUX OMeparliii.

OCHOBHUM IOpUJIUYHUM  3acoOoM
aJIMiHICTPATUBHO-TIPABOBOTO  PETYIIFOBAaHHS
3MIMCHCHHS €KCIIOPTHO-IMITOPTHHUX
oneparrii B VYkpaini 3ATUIIAETHCS
NPUAHATTS HOPMATHBHO-TIPABOBHX  aKTiB
YIOBHOBaXEHUMHU  Cy0’€KTaMH  BJIAJIHUX
MMOBHOBAYKEHb.

BignoBigno mo 4. 3 cr. 377
l'ocniorapcskoro KOIEKCY YkpaiHu,
3arajJpbHi YMOBU Ta TMOPSAOK 3IIHCHEHHS
30BHIIIHBOCKOHOMIYHOT JiSTTBHOCTI
cy0’ekTamu rOCIIOaprOBaHHS
BH3HAYAIOThCd [ 0CIOJApChKHM  KOJEKCOM
Vkpainn,  3akoHoM  YKpaiHu «IIpo
30BHIIIHBOCKOHOMIYHY  [JISJIBHICTB»  Ta
IHIIMMU  HOPMATHBHO-TIPABOBUMHU aKTaMH
[1].

I[Ipy 1BOMY, HOPMATHBHO-TIPABOBI
aKTH, Kl  PeryjaiolTh  3/1HCHEHHS
eKCIIOPTHO-IMIIOPTHUX orfepalliii B YkpaiHi
BIIPI3HSIIOTBCSI  OJMH  Bil OJHOTO  3a
cy0’ekTOM iX NPUUHATTA Ta IOPUIUYHOIO
CHJIOIO.

Tak, BigmoBigHo g0 4. 1 cT. 92
Koncturymii VYkpainu, 3acaau
30BHIITHHOCKOHOMIYHOT TiSTTBHOCTI
BH3HAYAIOTHCS BHKJIFOYHO 3aKOHAMU
Yxpainu [6]. KpiM Toro, BianoBigHo 10 4. 3
CT. 17 3akoHy  YKpaiHu «IIpo
30BHIIITHBOCKOHOMIYHY IISIIBHICTEY,
Mepesiik TOBapiB, €KCIOpT (IMIOPT) SKHUX
gyepe3 TepUTOpito YKpaiHu 3a00pOHSETHCA,
BH3HAYAETHCS BHUKJIFOYHO 3aKOHAMU
VYkpaiau [4]; BignoBigHO 10 4. 2 cT. 238
I'ocnomapcbkoro KOJIEKCY VYkpainu,
aJIMiHICTPATUBHO-TOCIIOAAPCHKI CaHKIii (B
TOMY 4HCIl 3a TMOpyHIeHHsS Yy cdepi
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30BHIITHEOCKOHOMIYHOT TiSUTBHOCTI)
MOXYTb OyTH BCTAHOBJICHI BHUKIIOYHO
3akoHamu [1] Tomro. IlpuiiusarTs, 3MiHa Ta
CKacyBaHHS 3aKOHIB, IO CTOCYIOTBCS
30BHIITHEOCKOHOMIYHOT TSUTBHOCTI
HAJIEXKUTH 10 KomneTeHuii BepxosHoi Panu
Ykpainu.

Kpim BepxoBHoi Pagu Ykpainu, Ha
MiJCTaBl, B MEKaX IIOBHOBaXEHb Ta Y
crocio, mo mependaveHi Koncrutyniero ta
3aKOHAMH YKpaiHu, HOPMaTHBHO-TIPAaBOBI
aKTH,  sKI  PEryJIoTh  3IIMCHCHHS
EKCIIOPTHO-IMIIOPTHHUX OTepaliid B YKpaiHi,
MOXXYTh TPUHMATH TaKOX W 1HII CyO’€KTH
BJIQ/IHUX TIOBHOBAXKCHb.

[Ipu upoMy, BIAMOBITHO 1O CT. 2
3aKkoHy VYkpainu «IIpo
30BHIIITHBOCKOHOMIYHY TISIIBHICTEY,
MiJ3aKOHHI aKTH Ta AaKTU YIPaBIiHHS
MICIIEBUX OpraHiB, MO y Oyab-SKHH CIIOCIO
CTBOPIOIOTH TUTSt Cy0’€eKTIiB
30BHIITHBOCKOHOMIYHOI TiSUTBHOCTI YMOBH
MEHII CIIPUSTINBI, HIXK Ti, sIKI BCTAHOBJICHI
3aKOHaMu  YKpaiHwu, HE HiIAraroTh
3aCTOCYBAHHIO. 3a00pOHSETHbCS BTPYYaHHS
Cy0’€KTiB  BIQJHUX  TIOBHOBaXEHb Y
30BHIIIHbOCKOHOMIUHY TiSUTBHICTD ii
Cy0’eKTiB y BHUIAAKaX, HE MepeadayeHux
3aKOHOM, B TOMY YHCII 1 IIJISXOM BHUJIAHHS
Mi3aKOHHUX aKTiB, SIKi CTBOPIOIOTH IS ii
3/11ICHEHHS] YMOBH Tipli BiJ] BCTAHOBJIEHUX
B 3aKoHi (cT. 5, 4. 3 cT. 8 3akoHy YKpaiHu
«IIpo 30BHINIHBOEKOHOMIYHY [iSTIBHICTHY)
[4]. KpiMm Toro, BiamoBigHO 10 4. 3 cT. 18, 4.
2 ct. 25 'ocnoiapcbKoro KoeKcy YKpaiHu,
OopraHaMm JepKaBHOi BJaad Ta OpraHam
MICIIEBOTO CAaMOBPSIYBaHHS, X IMOCAIOBUM
ocobaM 3a00pOHSETHCS MPUIMATH aKTU Ta
BUMHATH [lii, K1 YCYBalOThb KOHKYPEHIIIIO
a00 HEOOIPYHTOBAHO CHPHUSAIOTH OKPEMUM
KOHKYpEHTaM y M1IPUEMHULBKINA
JUSITBHOCTI, YW 3alPOBAKYIOTh OOMEKCHHS
Ha pPHUHKY, KpiM BHUMaJKIB IepeadadyeHux
3akoHOM [1].

Takox ciig 3BepHYTH yBary Ha Te,
00 HOPMATHBHO-TIPABOBI  aKTH, IO
PETYJIIOI0TH 30BHIITHHOCKOHOMIYHY
TiSUTBHICTh 1 BIAMOBIIHO JI0 3aKOHY €
PETYISITOPHUMH aKTaMH, MaroTh
PO3pPOOIATUCE, PO3TISLAATUCH, MPHUIAMATHUCH
Ta ONPHWIIOJHIOBATUCh 3  YpaxyBaHHSIM
BUMOr 3akoHy VYkpainu «lIpo 3acamu
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JIepKaBHOT PEryJIATOPHOI MONITUKU y cepi
roCTOIapChKOi AismbHOCTI» [13].
Takok, BIAIOBIZHO 10 4. 3 CT. 7

3aKkoHy Ykpainu «IIpo
30BHIITHLOCKOHOMIYHY TiSUTBHICTBY,
peryoBaHHs 30BHIITHLOEKOHOMIYHOT

JISTIBHOCTI B YKpaiHi 3IIMCHIOETHCSA 32
JIOTIOMOTOI0 ~ TIepei0aueHuX B 3aKOHAX
VYkpainu akTiB TapugHOro i HeTapu(HOro
pEryJIroBaHHS, SIKi BHIIAIOTHCS JCPKaBHUMHU

opranamMu  YKpalHU B MeXax  IX
KOMITIETEHIIIT; 3aX0iB OTIEPaTUBHOTO
perysatoBaHHs (BaIFOTHO-(h1HAHCOBOTO,
KPEIUTHOTO Ta 1HIIOT0) B MeXaxX 3aKOHIB
Ykpainu.

[Ipu upomy, BiamoBigHO A0 4. 4 CT. 7
3aKoHy VYkpainu «IIpo
30BHIIIHHOCKOHOMIYHY TISTIBHICTBY,
3a00POHSIETHCS perysaroBaHHs

30BHIIIHPOCKOHOMIYHOI IISUTBHOCTI TPSMO
He rnependayeHuMu y cT. 7 3akoHy YKpaiHu
«IIpo 30BHINIHPOCKOHOMIUHY MiSUTBHICTBY
aKTaMH¥ 1 JIisMU Jep>KaBHUX 1 HeAep KaBHUX
oprauis [4].

Bigmosigao 1o 4. 1 c¢r. 4 MurHoro
KoZekcy VYkpainu, 3axoau HerapudHoro
peryJIroBaHHS 30BHIIIHLOCKOHOMIYHOT
MISIBHOCTI — € 3aXO0Ju He II0B’s3aHl 13
3aCTOCYBaHHSIM MHTa JO TOBapiB, IO
MEPEeMIIyIOThCSl 4Yepe3 MUTHUH KOpAOH
VYkpaiHu, BCTAHOBJICHI BIANOBIAHO IO
3aKOHYy 3a00poHHM Ta/abo OOMEKEeHHS,
COpSIMOBaHI HAa 3aXMCT BHYTPIIIHBOTO
PUHKY, TPOMAJCHKOTO TMOPSAKY Ta Oe3MeKH,
CyCHUIBHOI MOpaJi, Ha OXOPOHY 3/JI0POB’sI Ta
KUTTS  NoJed 1 TBapuH, OXOPOHY
HABKOJIMIIIHEOTO TIPUPOTHOTO CEPEIOBUIIA,
3aXUCT TMpaB CIOXHBA4diB TOBApiB, IO
BBO3SITHCSI B YKpaiHy, a TaKOX Ha OXOPOHY
HAI[IOHAJIFHOI KYJIBTYpHOI Ta 1CTOPUYHOI
CITaIIVHHU. 3axonaMu TapuQpHOTO
perynioBaHHS €  BIAMOBITHO  3aXOAH,
MOB’si3aH1 13 3aCTOCYBaHHSIM MHUTa 10
TOBapiB, IO MEPEMIIIYIOThCS YepPEe3 MUTHHIA
KOpAOH  YKpaiHu, sKi  3J1HCHIOIOTHCS
opranamMu JoxojiB 1 300piB ([epkaBHOIO
¢ickanpHOIO ciyk0010 YKpaiHu, a micus il

peopranizamii — JlepKaBHOI MUTHOIO
ciyx0o0r0 Ykpainu) [5].

TakuM  YHUHOM, 10 3aX0/iB
HeTapudHOro peryaroBaHHs
30BHIIIHBOCKOHOMIYHOI ~ JISUTBHOCTI B
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VYkpaiHi BIIHOCATBCS, 30KpeMa: peecTparis
a0o0 akpeauTaIlis MpeACTaBHUIITB 1HO3EMHHUX
Ccy0’€KTIB TOCHOJAPCHKOI JISUIBHOCTI, IO
3I1HCHIOIOTE 30BHIITHHOCKOHOMIYHY
TSUTBHICTH Ha TepuTopii Ykpainu (ct. 5
3aKkoHy Ykpainu «IIpo
30BHIITHEOCKOHOMIYHY TISUTBHICTBY);
JIIeH3yBaHHS 30BHIITHBOCKOHOMIYHHUX
omepaiiii,  BCTAHOBJICHHS  CKCIIOPTHHX
(imnoptHHX) KBOT (cT. 16 3akony Ykpainu
«[Ipo 30BHINTHLOCKOHOMIYHY [ISTTBHICTBY);
3aXO/M, SIKI 3IMCHIOIOTHCS y BIAMOBIAL Ha
JUCKpHUMIHAIIAHI Ta/ad0 HeApykHi il
IHIIUX  Jep)KaB, MHTHHX CO03iB  abo
E€KOHOMIYHUX YrpymnoBaHb (cT. 29 3akony
VYkpainm  «IIpo  30BHINIHBOCKOHOMIYHY
MisUTbHICTRY) [4];  nmepkaBHa —peecTpariist
30BHIITHHOCKOHOMIYHHUX JIOTOBOPiB
(koHTpakTiB) (MOXe OyTH 3ampoBaJKEHA
Kabinerom MinicTpiB YKpaiHu BiANOBIIHO
mo 4. 1 cr. 383 T'ocmomapchKoro KOACKCY
Vkpainn) [1]; psaa 3axoxis, mepeadadeHux
3akonom VYkpainu «lIpo 3acTocyBaHHS
CIeliaJbHUX 3axXOJiB IIOAO0 IMIIOPTY B
Vikpainy» [14], 3akonom Ykpainu «IIpo
3aXUCT HAIIOHAIBHOTO TOBapPOBUPOOHUKA
Bia gemminrosoro immopty» [15], 3akoHOM
Vkpainu «lIpo 3axmcT HAiOHAIBHOTO
TOBapOBUPOOHHWKA  Bi  CyOCHIOBaHOTO
iMmmopty» [16]; koHTponms 1 Harisg 3a

rOCHOJApChKOK0  JISUIBHICTIO  CyO’€KTIB
rOCIOIAPIOBAHHS y cdepi
30BHIIIHBOEKOHOMIUHOI  JIsTTBHOCTI 3

MMUTaHb TEXHOJIOT1YHO], €KOHOMIYHOI,
€KOJIOTIYHOT Ta coIliaabHOi Oe3meku (4. 3 CT.
15, 4. 3 cr. 19 TNocnogapchbKOro KoIeKCy
Vkpainu, 3akoH VYkpainu «IIpo TexHiuH1
perJiaMeHTH Ta OIHKY BiIMOBiIHOCTI») [1;
17]; anMiHICTpaTHBHO-TOCTIOAAPCHKI CAHKITIT
(ct.cT. 238-250 T'ocnoaapchbKoro KoeKcy
VYkpainu) [1] Torro.

BiamosigHo g0 4. 1 ct. 16 3akony

Vkpainu  «lIpo  30BHINIHEOEKOHOMIYHY
MISIIBHICTDY, JIIeH3yBaHHS
30BHIITHBOCKOHOMIYHHMX ~OTNEpaImii — 1e
KOMIIJIEKC aJMIHICTPATUBHHX i
YIOBHOBAXEHOTO cy0’exTa BJIAJHHAX
MOBHOBOKEHb 3 HAJAaHHA JO3BOJYy Ha
3/1iiCHEeHHS cy0’exTOoM

30BHIIIHEOEKOHOMIYHOL ISTILHOCTI
excropty (iMmopty) ToBapiB. JlineH3yBaHHS
eKcropTy (IMIIOPTY) TOBapiB 3M1HCHIOETHCA
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y hopmi aBTOMAaTUYHOTO abo
HEaBTOMATHYHOTO JIIICH3YBaHHS.
ABTOMAaTHYHE JIIICH3YBAaHHSI CTOCYETHCS
HaIaHHS JI03BOJTY cy0’ekTy

30BHIITHLOCKOHOMIYHOI ~ JIiSUIBHOCTI  Ha
3M1IHCHEHHS IPOTATOM BU3HAUYEHOTO MEPioay
eKCropTy (IMIOPTY) TOBapiB, MIOAO SIKUX HE
BCTAHOBJIIOIOTHCS KBOTH (KUIBbKICHI a00 1HIIT
OOMEIKCHHS ). HeaBroMaruuhne
JIIEH3YBaHHS CTOCYETHCS HAJIaHHS J103BOJY
cy0’ekTy 30BHIITHLOCKOHOMIYHOT
JIISTIBHOCTI  Ha  3JIMCHEHHS  MPOTITOM
BH3HAYCHOI0 IIEPIOy €KCIopTy (iMIopTy)
TOBApIB, 10JI0 SIKUX BCTAHOBIIOIOTHCA M1E€BHI
KBOTH (KIJIBKiCHI a0o 1iHII OOMEXEHHS).
KBora ekcnmoptHa (imMmoptHa) — 1€
IpaHUYHHA 00CAT IMEBHOT KaTeropii ToBapiB,
KU JTO3BOJIEHO €KCIIOPTYBATH 3 TEPUTOPIi
VYkpainn  (iMIopTyBaTH Ha  TEPUTOPIIO
VYkpaiHu) IpoTArOM BCTaHOBJIEHOTO CTPOKY
Ta KW BH3HAYAETHCS Yy HATYpPAIbHUX YU
BapTiCHUX OMUHUIX. CTOCOBHO KOXKHOTO
BUJIy TOBapy MO’KE BCTAHOBJIFOBATHCS JIHIIC
oauH BUA dineHsii. BigmosigHo 1o 4. 5 CT.
11 3akoHy Ykpainu «IIpo
30BHIITHLOCKOHOMIYHY TUSUTBHICTBY,
3a00pOHSETbCS  OJIHOYACHE 3aCTOCYBaHHS
I0JI0 OJHOTO W TOTO X TOBAapy MOAATKY Ha
EKCIIOPT 1 IMIIOPT Ta PEKUMY JIIICH3YBaHHS
1 KBOTYBaHHS €KCIIOPTY, 3a BHHATKOM
BUIIAJIKIB BCTAHOBIICHHS PEKUMY
JIIEH3yYBaHHS 1 KBOTYBaHHS SK 3aX0Ay Y
BIJIMOBiAb HA JUCKPUMIHALIMHI Hil 1HIIHX

nepkas [4].

BinnosigHo o cr. 116 Koncrutymii
VYkpainu, 3I1MCHEHHS
30BHIIITHbOEKOHOMIYHO1 TISIIBHOCTI

VKkpaiHu, MUTHOI CIpaBH, OPraHi3oOBYe 1
3abe3neuye Kabiner MinictpiB Ykpainu [6].

o ITIOBHOBAKEHb Kabinery
MinicTpiB VkpaiHM HaleXHTh, 30KpeMa:
NPUAHSITTS  PIMIEHh TPO  3aCTOCYBaHHS
peXHUMY JIIEH3YBaHHS eKcropTy (iMmopTy)
TOBapiB, Y TOMY YHCJIi BCTAaHOBJICHHS KBOT
(kimpKicHUX a0o0 1HIMX OOMEXEeHb) 3
BHU3HAYCHHSIM nepesiKy KOHKPETHUX
TOBapiB, €KCHOPT (IMIOPT) SKUX MiAJATaE
JIEH3yBaHHIO, TEpioay Mii JIEeH3yBaHHS
Ta KUIbKICHUX a00 IHIIMX OOMEXEHb I0JI0
koxkHoro ToBapy (IlocranoBa KaGinery
MinictpiB Ykpainu «IIpo 3arBepmkeHHS
NepestikiB TOBapiB, EKCIOPT Ta IMIOPT SKHUX
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mijuiarae JileH3yBaHHIO, Ta KBOT Ha 2019
pik» Bim 27.12.2018 poky Ne 1136) [18];
BCTAHOBJICHHS pPoO3Mipy 300py 3a BHJIa4y
JIEeH31i cy0’eKTaM 30BHIITHHOCKOHOMIYHOI
TiSUTBHOCTI;  MPUUHATTS ~— pIIEHHS PO
3aCTOCYBaHHS 3aXxOJiB Yy BIAMNOBIAL Ha
JUCKpUMIHAIIIHHI Ta/a00 HeIPYKHI Jii 11010
VYkpainm 3 OOKy JepkaBH, BHU3HAHOI
BepxoBHoto Pajnioro VYkpainu aepkaBoro-
arpecopoM Ta/ab0 J1epIKaBOI-OKYIIaHTOM.
Kpim Ttoro, KabGiner MinictpiB Ykpainu
BIJIIIOBIAJIbHUIA 3a KOOPIMHAIIIIO
JUSIIBHOCTI HEHTPATbHUX oprasiB
BUKOHABYOI BJIAJM MO0 3a0€3MEUYCHHS
MIPOBAKCHHS 30BHINTHLOCKOHOMIYHOT
nismpHOCTI (4. 2 cr. 9 3akoHy VYKpaiHu
«[1po 30BHIIIHLOCKOHOMIYHY HisUTbHICTHY)
[4].

Kpim Kabinery MinicTpiB Ykpainu,
OCHOBHUMH CyO’€KTaMH, SIKI 3AIHCHIOIOTH
JepKaBHE pETYIIIOBaHHS
30BHIMIHbOEKOHOMIYHOT TiSIABHOCTI, €
TAaKOX: IICHTPAILHUH OpraH BUKOHABYOI
BlIaau, 10 3a0e3neuye (opMyBaHHSI Ta
peanizye JIepKaBHY TOJITHKY Yy cdepi
€KOHOMIYHOTO po3BHTKY (MiHicTepcTBO
€KOHOMIYHOTO  PO3BUTKY 1  TOPriBii
VYkpaian), MixBinoMya  KoMmicia 3
MDKHapOIHOIT TOPTiBIi.

BinmoBigHo m0 3akoHy VYkpainu
«IIpo 30BHINIHBOEKOHOMIYHY MAiSUIBHICTB)
MiHicTepcTBO E€KOHOMIYHOTO PO3BUTKY 1
TOpriBial YKpaiHu, 30Kpema: IpPOBOAUTH
AHTUJEMITIHTOBI,  AHTHCYOCHAMIIIHHI  Ta
CHeIlaJIbHl  pO3CHiyBaHHS Yy MOPSJIKY,
BHU3HAUEHOMY 3aKOHaMH YKpaiHH; TOTye
nonanHsa Ao KabGinery MinicTpiB Ykpainu
PO 3aCTOCYBAHHSA PEXHUMY JIIEH3YBaHHS
ekcropty (IMHOpTY) TOBapiB, Y TOMY YHCHL
BCTAaHOBIIEHHSI KBOT (KUTbKICHUX 200 1HIIHMX
oOMexeHb); BUJA€ JLEH31 cy0’exTam
30BHIIMIHHOEKOHOMIYHOT TISIIBHOCTI;
npUiiMae PillieHHs PO HaKJIaJAeHHS mTpady
Ha cy0’€exTiB 30BHINTHLOCKOHOMIYHOT
JISITBHOCTI 3a 3A1MCHEHHS HUMH Omeparii
0e3 BIAMOBIMHUX JIIEH31H; 3a0e3nedye
MIPOBEICHHS €IMHOI 30BHINIHbOEKOHOMIYHOT
MONITUKA TpU  3OIHCHEHHI Cy0’eKTaMu
30BHIITHLOCKOHOMIYHOI MISUTBHOCTI BUXOIY
Ha 3OBHINIHIA pPHHOK, KOOPJWHAII 1X
30BHINIHHOEKOHOMIYHOI IISITBHOCTI;
3/1IICHIOE KOHTPOJIb 32 JIOJIEPKaHHSAM BCiMa
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cy0’ekTamMu 30BHIITHLOCKOHOMIYHOT
TIISIIBHOCTI YMHHHMX 3aKOHIB YKpaiHU Ta
YMOB MDXKHAPOJIHUX JOTOBOPIB YKpaiHH.

Jlo nmoBHOBaxkeHb  MIKBIZOMYOT
KOMICIi 3 MIXKHApOJIHOT TOPTiBIi HANEKHTh,
30KpeMa:  NPUUHATTA  PIIIEHHA PO
MOPYIICHHS i MIPOBEICHHS
AQHTUJIEMITIHTOBUX, aHTUCYOCUAUITIHHUX a00
CHEIiaIbHUX PO3CIiyBaHb Ta 3aCTOCYBAHHS
BIJIIIOBITHO AHTUJEMITIIHTOBHUX,
KOMIICHCAIIIHHNUX a00 crelialbHUX 3aXO0/IiB;
PUAHSATTS pillIeHHs 3aMpOBaKCHHS
peXKUMY JIIIEH3yBaHHS y pa3i 3aCTOCYBaHHS
3aXUCHHUX 3aXO0JIiB 1010 3aXUCTY
BITUM3HSIHOTO TOBApOBHPOOHHMKA.

Kpim 3a3HaYCHUX OprasiB
JIep’KaBHOT BJaJW, BIAMOBITHO JO CT. 9
3aKkoHy Ykpainu «IIpo
30BHIITHLOCKOHOMIYHY TUSUTBHICTBY,
JIep)KaBHE peryJIfoBaHHS
30BHIIIIHHOCKOHOMIUHOT JISTIBHOCTI
3OIACHIOIOT, TakoX: HarnioHanpHMIT OaHK
Vkpainu (peryiaroe 3IIMCHCHHS BaIOTHHX
omepailii, IMOB’A3aHUX 3 CKCIOPTOM Ta
IMIIOPTOM ~ TOBapiB), AHTUMOHOIIOJIEHUAN
KOMITeT YKpaiHu (371MCHIOE KOHTPOJIb 3a

JIOAEP)KaHHAM cy0’ekTamu
30BHIIIHHOEKOHOMIYHOT TISUIBHOCTI
3aKOHOJIABCTBA IIPO 3aXUCT CEKOHOMIYHOI
KOHKYpPEHIIii), Opranu MICIIEBOTO

CaMOBpSIyBaHHs, 1HII CyO’€KTH BIATHUX
MOBHOBAKEHb y BHIIAJKaxX, MepeadadyeHux
3aKOHaMU Y KpaiHU.

Kpim Toro, BinmoBigHO A0 4. 2 cT. 7

3aKoHy VYkpainu «IIpo
30BHIITHLOEKOHOMIUHY TiSUTBHICTBY,
peryJIrOBaHHS 30BHIITHHOEKOHOMIYHOT

TisSIPHOCTI (B TOMY YHMCHI 3M1iCHEHHSA
€KCIOPTHO-IMIIOPTHUX Omepaliii) B YKpaiHi
3MIMCHIOETBCS ~ TaKOX:  Helep)KaBHUMHU
opraHaMu yIpaBIiHHSA €KOHOMIKOIO
(ToBapHUMH,  (OHIOBHUMH,  BaTIOTHHUMH
OipamMH,  TOPrOBEJIbHUMH  IajaTaMu,
acoljamisiMd,  CHOIIKaMH Ta  IHIIAMH
oprasizauisiMyd KOOpJAWHAIIHHOTO TUIY), 110

JIIIOTh ~ Ha  MiACTaBI  1X  CTaTyTHHX
JIOKYMEHTIB; CaMHUMU cy0’exTamu
30BHIIIHLOEKOHOMIYHOI  JISVIBHOCTI  Ha
MiJCTaBl  BIAMOBIIHUX  KOOPAWHAITIHHUX

yroJi, O YKJIAJIArThCs MiX HUMU [4].
TakuM  4yuHOM, MOXKHA  JIIHTH
BHUCHOBKY IpO Te, IO ICHY€ po3raiyKeHa
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cucrema IOPUANYHUX 3aco0iB
aJMIHICTPATUBHO-TIPABOBOTO PETYITIOBAHHS
3iHCHEHHS €KCIIOPTHO-IMITOPTHHUX
omepamii B YKpaiHi, OCHOBY  fKOI
CKJIaJJal0Th HOPMAaTHBHO-TIPABOBI aKTH, fIKi
PEryIoTh HOPSZIOK 3IIACHEHHS
30BHIIIHFOCKOHOMIYHOI  JTisTBHOCTI B
VYkpaini (30kpema, ['ocriomapchkuii KOJEKC
VYkpainu, 3aKoH Ykpainu «Ipo
30BHIIIHPOCKOHOMIUHY  JISUIBHICTBY)  Ta
nependOaueHi 3aKkoHaMH  YKpaiHW — aKTH
TapuHOro 1 HETapu(pHOTO PETYITIOBAHHSI
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pPErIaMeHTYIOTh  TOPSJOK  3M1HCHEHHS
EKCIIOPTHO-IMIIOPTHUX OTepaliii B YKpaiHi,
HATIPHUKIIA], [UISTXOM BKJTFOUCHHS
BI/IMOBIIHUX TIOJIO)KEHb OKPEMHX 3aKOHIB
Vkpainu 1o posainy ['ocmomapcbkoro
KOJICKCY Ykpainu, TIPUCBSYCHOTO
30BHINTHLOCKOHOMIYHIN MisITBHOCTI; 2) Oye
JIOPEYHO TEPETJIIHYTH 1CHYIOUl HOPUIAYHI

3aco0u aJIMIHICTPATHBHO-TIPAaBOBOTO
pErymIOBaHHS ~ 3IiMCHEHHS  EKCIIOPTHO-
IMIOPTHUX ~ omepauidi  Ha  TpeaMer

BIJIMOBITHOCTI X MIDKHAPOJHHUM JIOTOBOPaM

30BHIIIHbOCKOHOMIYHOI AiSTEHOCTI. Vkpaiau; 3)  yCyHeHHS  OyOJIOBaHHS

3a  pe3yiabTaTamMu  JIOCIIIJKEHHS, MOBHOBA)KEHb OpraHiB Jep>KaBHOI BJIaJH,

HAMU HAMpaIbOBaHO PsII MPOMO3UILIH 11010 K1 PEryJIIoITh 3MMiCHEHHS

I ABALIEHHS €(heKTUBHOCTI 30BHIIIHHOEKOHOMIYHO]I IISIIBHOCTI,

a/IMIHICTPAaTUBHO-TIPAaBOBOTO  PETYITIOBAHHS KOHKpETH3aIlis [TIOBHOBA)KEHb

3MIIACHEHHS €KCIIOPTHO-IMIIOPTHUX AHTHUMOHOIIOJIEHOTO KOMITeTy YKpaiHu B

omepanii B Ykpaini. Ha mamy mymky: 1) 3a3HaveHIN cdepi, CIpUSITUME

Mae OyTH TMPOBENEHO CHUCTEMAaTH3AII0 BIIPOBA/DKCHHIO ~ MPUHIUIIB  HAJEKHOTO

HOPMAaTUBHO-TIPAaBOBUX aKTiB, AK1 BPsITyBaHHA B Cepi EKOHOMIKH.
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CTumyJ/Il0BaHHA y ¢J1Y:K00BOMY NpPaBi IK Pi3HOBU/ aIMiHICTPAaTHBHOI NpoueaypH

Turapenko M.B.

3anopizvKuti HayioHalbHUU YHIGEpCUmem

Knrwowuogi cnoséa: Y CTarTi OOTPYHTOBYETHCS JIOIUIBHICTD PO3TIISy CTUMYJIIOBAHHS Y
CMUMYTIOBAHHS, cnyacbose  CIy:)kO0BOMY TIpaBi SIK Pi3HOBHJ aJMiHICTpaTHBHOI mponenypu. Ha
npaso, aominicmpamueHa TIICTaBl  aHamily  pI3HOMAHITHHX  JDKEpPeNl  BiJ3HAYAETHCS
npoyedypa, CmMumyl, O3HAKU, PI3ZHOBAPIATUBHICTH IiTXOMiB BUEHUX-IOPUCTIB IO CITiBBiJHOIIEHHS
PI3HOBUO, CNIBBIOHOUIEHHSL. CTUMYJIIB Ta CTHUMYJIIOBaHHS (BiJ] IIOMHJIKOBOTO OTOTOXXHEHHS M JI0

Haoditiuno oo peoxonesii:

po3risiay sk 3aco0y CIOHYKaHHS Ta TOCTIIOBHOCTI Ml 11010
3aCTOCYBaHHS  BIIMOBIAHOTO  3aco0y), OOTIpyHTOBYeTbCA  ix

17.12.2018 HEpO3PUBHUIA 3B’S30K 1 CHIBBIJHOIIGHHS SIK 3aco0y 1 mporecy
puiinsmo 0o Opyky: 22.02.2019 3aCTOCYBAHHS BIJIIOBIIHOTO 3aco0y. ABTOp 3BepTa€ yBary Ha

HAYKOBY JMCKYCIiIO0 IIOJO Tajly3eBOl HAIEKHOCTI CTHMYJIIOBAHHS SIK
BUAY TPaBOBOi MpPOLENYpPH M CTBEpKYe, IO HOMY NpUTaMaHHI
O3HAKHM aJMIHICTPATHBHOI TPOLEAYpU. AHAaNi3 HAsIBHUX JDKepel
JIO3BOJISIE BHOKPEMUTH 3arajlbHO NPABOBHUH MiAXiJ OO BUAUICHHS
03HAaK CTUMYJIOBAaHHS Ta BY3bKOCICIIATI30BAHUNA TMIiAXiJ, SKUN
JIO3BOJISIE  BUJUTUTH O3HAKH 320XOYYBAaHOTO CTHMYJIOBaHHS W
PO3MIISAY HOTO B SIKOCTI Pi3HOBH/Y aJIMiHICTPaTUBHOI Iponeaypu. Y
pobori aHATI3YIOThCS HalnoIMpeHin MiaXonu 00
JOKTPUHAIBHOTO BHJIUJICHHS O3HAK aJMIHICTPATHBHOI MPOIEIYpPH,

Bicnuk 3anopizvkozo nayionanvnozo ynieepcumemy. IOpuouuni nayku MNe 4.2018 ISNN 2616-9444
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JOBOJWUTHCS IX IPUTAMAHHICTh CTHUMYJIOBAHHIO, 3acaad SKOTO
BH3HAYAIOTHCA HOpPMAaMH  CIIY’)KOOBOTO  TpaBa sK  MiATamysi
aJMiHICTPAaTHBHOTO IpaBa. ABTOPOM OOIPYHTOBYETHCS YHIKaJIbHICTh
CTUMYJIIOBAaHHSI y CIIy>)KOOBOMY TMpaBi K BUAY aaMiHICTpaTUBHOI
MPOLEAYPH, SIKa TMMOENHYE SK 3arallbHI O3HAKH, XapakTepHi Iy Oy/Ib-
AKOi aIMIHICTPaTUBHOI Tporenypu, Tak 1 coenudiuHi o03HAKK
(migctaBu,  CTymiHb  NPHMYCOBOTO  TapaHTyBaHHS,  cdepa
00’ exTHUBI3alll, CTYIIHb peraamMenTarii i cy0’eKTiB CTUMYITIOBAaHHS
TOIIO). 3’SICOBYETHCS MICIle CTUMYJIIOBAHHS y CIY»KOOBOMY TIpaBi y
BUJOBOMY pO3MaiTTi agMiHICTPaTHBHHUX HPOLEAYp, 3 aKICHTOM Ha
BUKOPHUCTaHHSI Pi3HUX KPUTEPIiB TAKOTO MOJIIY.

Stimulation in service law as a type of administrative procedure

Tytarenko M.V.

Zaporizhzhya national university

Key words:
stimulation, service law,
administrative procedure,
incentive, features, type,
correlation.

The article substantiates the expediency to study stimulation in
service law as a type of administrative procedure. Based on the
analysis of different sources, the author marks the diversity of
approaches of legal scholars to the correlation of incentives and
stimulation (from improper identification to consideration as a means
of encouragement and consistency of action regarding the use of the
relevant means), justifies their inextricable connection and correlation
as a means and process of application of the corresponding means.
The paper focuses on a scholarly dispute on a branch affiliation of
stimulation as a type of administrative procedure and argues that it is
characterized by the features of administrative procedure. The
analysis of available sources allows identifying a general legal
approach to the determination of incentives features and a highly
specialized approach which makes it possible to identify incentives
features and consider it as a kind of administrative procedure. The
article analyses the most widespread approaches to the doctrinal
determination of the features of the administrative procedure,
substantiates their peculiarity to stimulation the basis of which is
determined by the norms of service law as a sub-branch of
administrative law. The author justifies a unique character of
stimulation in service law as a type of administrative procedure
connecting both general features, which are peculiar for any
administrative procedure, and specific features (grounds, a degree of
compulsory guarantee, scope of objectification, degree of regulation
of the actors of incentives, etc.). The position of stimulation in official
law under the variety of administrative procedures is clarified with the
emphasis on the use of different criteria for such a division.

[Ipobnema cTUMYIIOBAaHHS B LIIIOMY
Ta y CiIy’k00BOMY IpaBi 30KpeMa NMpUBEPTAE

aKTUBI3aIlil CHOUIBHUX 3YCHIb BUYEHUX-
IOPUCTIB, HOPMO  TBOPI[B, FOPUCTIB-

yBary BUEHHUX-IOPHCTIB, IIONpaBia, aHai3
HasBHUX JDKEpel  CBIIYUTH MpPO Te,lIO,
Ha)kallb, HEMOOJMHOKUMH € BUIAJKH HOTO
OTOTOKHEHHS 13 CTUMYJaMH, a 1HKOJIU U 13

OKpEMUMU ix pi3HOBUIAMH, 1110,
OesnepeyHo, BU3HATH BHITPaBIaHUM
HEMOXXHA Yy  KOHTEKCTI  BHU3HAuUEHHS

IPIOPUTETIB MOLIYKY HUISXIB €(EeKTUBHOTO
BUKOPDUCTAaHHA PECYpPCY CTHUMYJIIOBaHHS,

Herald of Zaporizhzhia National University. Jurisprudence

MPAKTUKIB O OCTAaTOYHOMY 3aBEPIICHHIO
OOTOBOpPEHHSI Ta TNPUUHATTS  €JIMHOTO
HOPMAaTUBHO-TIPABOBOTO  aKTy, SKUW Ou
3aKpinuB 0a30Bi MOJOKEHHS CTOCOBHO BCIX
PI3HOBUIB aJIMiHICTpPAaTUBHUX MPOIEAYD, B
TOMYy 4YHCIi ¥ CTHMYJIIOBaHHS Y
cyk00BOMYy TMpaBi SIK OJHOTO 13 HUX.

Hespaxxatoun  Ha  HasBHICTH  pOOIT,
Oe3nocepeHbO MIPUCBAYCHUX
no. 4. 2018 ISNN 2616-9444



npoOiaeMaTuIll CTUMYJIOBaHHS B LIJIOMY
(Hanpukam, poboTtu I. JIynenka,
B. Kpacoscekoi, €.Yepneupkoro,
. Kozauyk, P. Kamoxnoro, O. Jlamnka,
T.Ilikyns TOmI0), a TaKOX OKPEMUM
ACIEeKTOM CTUMYJIIOBaHHS Y CIIy>)kKOOBOMY
npasi (Hanpukian, pobdoru T. Komomoens,
B. Konmakosna, C. dequnmmHa,
H. Marioxinoi, JI. bimm-TiyHoBoi TOIIO), B
TOH ke yac aHaii3 CTUMYJIIOBAHHS caMe SIK
BUAY aJMiHICTPAaTUBHOI MPOLEAYPU HEMAE.
[IMo, Oe3nepe4yHo, BHU3HATH BUIPABJAHUM
BU3HATH HEMOXKHA 1 IO MEBHUM YHHOM
«TOTNINOIII0E» HAYKOBY JHMCKYCIIO II0JI0
TOTO, YU MIMCHO BIANOBiJHA TPOLEAYypa €
caMe aJIMIHICTPaTHUBHOK, a OTXKe |
BIIMIOBIIHI ~ BITHOCHHH —  TIPEIMETOM
peryioBaHHs aAMIiHICTPAaTUBHOTO IpaBa, 4u
BCE K TaKW 1€ PI3HOBUJI IHIIOI MPOIETYPH,
a OTKEe 1 BIIHOCHHH € MPEeIMETOM
peryiioBaHHS IHIIOI Traimy3i, HampuKIaz
TpyaoBoro mpasa. Jlo Toro x He 3a0yBaemMo
Ty HayKOBY [HCKYCIl0 MDK BYCHHMH-
aJMiHICTpaTUBICTAMH Ta BUEHUMMU-
daxiBisiMu y raiysi TpyJOBOIO MpaBa, sfKa
BXKE TPUBAIMA Yac TOYUTHCA HABKOJIO
C1y’)k00BO-TIPaBOBUX BIJHOCHH, a OTXKE U
I0JI0 CTHUMYJIIOBAaHHS y MeEXaxX OCTaHHIX.
[limkoM  JOpEeYHUM  BUIJIAAE  aHAII3
HasBHUX JDKEpEN 13 aKIEHTOM Ha pPecypc
aJMIHICTpPATUBHUX MPOLEAYP, X O3HAK, AJS
TOTO jai (o4} 3’sICyBaTH qu IIHACHO
CTUMYJIIOBaHHS y CIIY’k00BOMY IpaBi € came
PI3HOBHJIOM TaKOi MPOIEAYPH, YU BCE XK
TaKH, 3aBISKU crienuilli, IHITUM TPaBOBUM
¢beHomeHoMm (10 1 € METOK IIi€i CTaTTi).
Hopeunum € BUKOPHCTAHHSA SIK
3arajlbHOHAYKOBUX, TaK 1 CIeIaJbHUX
METOAIB Ui TOro, 100  BUPILIUTH
BI/INOBIIHE TIUTaHHS W  chopMyITIOBaTH
BUCHOBKH,  SIKI  MOXYTh  CIIyT'yBaTu
CKJIQJIOBOI0 CYYaCHOTO HAyKOBOTO 0a3ucy
IS HOPMOTBOPYOL TISUILHOCTI,
30pi€eHTOBaHOI Ha e()eKTUBHE BUKOPHCTAHHS
pecypcy CTUMYIIOBaHHS Y CIy)kO00BOMY
npasi.

I[louat cimig 3 TOro,II0 aHal3
HasBHUX JOKepe CBIJTUHATH po
HEMOOJAMHOKI ~ BHIMAJKU  OTOTOKHEHHS
CTUMYJIOBaHHS U ctumyiy. Ha me 3Beprae
yBary B cBoix pob6otax [. Jlyuenko,
3a3HayaloyMd, M0 JesSKl BYEHl «CIHIB
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CTaBJISIFOTh CTUMYJIIOBAHHS 13 CTUMYIIOM
3arajioM abo0 MEBHUMHU Horo Buaamm» [1, c.
98], # mocumaerecsi ©Ha pobotm C.
Benenikrosa, M. I'ynumosga,
€. Oxorcekoro, . Sxymmuna Ta iH. JiiicHo,
. SKymuH OTOTOXKHIOE CTHUMYJIFOBAaHHS
(came Takuil meperik BiH BUKOPHCTOBYE) i3
«BUHArOpoOJIOI0 TIPAIliBHUKIB 3aJICKHO BiJ]
3aTrpadyeHoi mpari Ta ii pe3ynbraTiB» [2, C.
8], C. BeHEmkToB  CTUMYJIIOBaHHS
po3risIae SIK «cucremy 3ax0/IiB
MOpaJIbHOTO 1 MaTepiaJibHOTO XapakTepy,
K1 3aCTOCOBYIOTHCS CreniajJbHO
YIIOBHOBAXEHUMH CYO’€KTaMH, U MaroTb
OesmocepenHiii  3B’S30K 13 MYOJNIYHUM
MIPOSIBOM MOIIAHU JI0 OCOOHU ... 3a yCIIIIHE 1
CyMJIIHHE BHKOHAHHS CBOIX TI0CaJOBHX
00OB’SI3KIB  Ta [IOCSTHYTI pE3ylbTaTH Y
Ciryk00BO-TpyIOBi misutbHOCTI [3, ¢. 31].
OTXe,CTUMYJIOBAHHS ~ acCOIIIOEThCS 13
cuctemoro TnieBHUX 3axoniB. lllompasna,
BUCHHI YTOUYHIOE CBOIO MO3HUIIIIO 1 3a3HAYAE,
0 «CTUMYJIIOBAHHS CITIBBITHOCHUTHCS 13
CTUMYJIOM (30KpeMa, BiH BHJILJISE OJUH 13 1X
BH/IIB — 3a0X0YCHHS ) SIK I[iJIe 1 YacThHAY |3,
c. 3151, c. 99]. 3 ogHOro OOKY, 1I€ BUTTISIAE
[IJIKOM JIOTIYHUM Yy PpO3YyMiHHI aBTOpa
CTUMYJIIOBAHHS SIK CHCTEMa CTUMYJIiB,03HaK,
3 iHmoro  OOKy, HE3PO3yMUIUM €
BUKOPUCTAHHS TEPMIHY «CTUMYJIOBAHHS
came JIs TIO3HAYEeHHsI CUCTEMH CTUMYIIB. Sk
CHHOHIM  CTUMYJIIOBaHHS  BHUKOPHCTOBYE
«CTUMYIIOBaHHS « y CBOiX pobotax i M.
Hewt [4, c. 105]. M. TI'nmyxoB acoiitoe
CTUMYJIOBaHHA BHUKJIIOYHO 13  «yciMa
CTUMYJaMH, SKi  BCTAHOBJIIOIOTBCS Y
HOpPMaTUBHOMY MOpsAaKy» [5, c¢. 25]. Ha
HOpPMAaTHBHE  3aKpIIJICHHS  BIJIMOBIIHUX
CTHMYIIIB IK «IHCTPYMEHTIB (10 peui JOCUTb
MOIIMPEHUH Yy Cy4yacHIN aJMiHICTpaTHUBHO-
NpaBOBUI Haylli TepMiH) (OPMYITIOBaHHSA
MPAaBOAKTUBHOI TOBEMIHKK TPAIIBHUKIB,
[UIIXOM BCTAHOBJICHHS TUIS HUX
JIOJATKOBUX TMO3UTHBHUX HACTIAKIB» [4, C.
105] 3Beprae yBary i M. Jleii. Ha Takuit
cTaH TTOCJIIIKEHHS poOJIeMaTHKH
CHIBBIJHOIIEHHS CTUMYJIIOBAHHS 1 CTUMYJIIB
3BEPTAIOTh YBary, MOCWJIAIOYHCh HA Ti XK
poOOTH BUINE3a3HAYCHUX BYCHHUX-IOPHCTIB,
i P. Kamoxnuit, O. Jlanka, T. Ilikyms [6, c.
76-78]. MoxHa BecTH MOBY 1 MpO JEII0
«PO3IIHPEHE» PO3YMIHHS CTHMYITFOBAHHS K
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«TIPOSIBY YMOB JIJIsl TIEBHOI JisUTBHOCTI, a00 €
AK HaJaHHSI TEBHUX OJar y SKOCTI
3a0X0YEHHS 3a JOCATHYTI pe3ynbTaTtu» [7,
c. 6, 8; 8, c. 235-236], AK «CIOHYKal 40ro
dakropy y  OISUTBHOCTI  JIep>KaBHUX
CITY)KOOBIIIB , SKWWA 3HAXOJUTh TMPOSIB Yy
aJIeKBaTHIN OIIHIN KIHIIEBUX PE3YJbTaTIB iX
nparti Ta BU3HAUYEHHI BIIIIOBIAHOT
BUHAropoau 3a mnpamwo» [9, c. 181].
[[onpaBna, HaBITH HE3BaXKAIOUM Ha IEBHE
BUOKPEMIICHHS  MPOLIEAYPHOTO  aCIMEKTy
CTUMYJIFOBaHHS («posiBy YMOBY,
«HaJaHHS...0JIary, «...OlIHKa Pe3yIbTaTiBy,
«...BU3HAYEHHsI BUHAropoJu»), BECTU MOBY
0po MPUUHATHICTP BUKOPUCTAHHS  IHX
MOJIOKEHb K (OpPMYJIIOBaHHS BHU3HAYEHHS
HeMokHa. JIIMICHO, MPOCTEKYETHCS 3B’ SI30K
13 CTUMYJIOM 1 Ha 1€ 3BEpTAEThCS yBara
BUYCHHUX-IOPHUCTIB [6, ¢. 79; 1, c. 100], B TO#
K€ Yac HEMae YITKOTO iX PO3MEXyBaHHS.
Bapro norogutucs i3 1. Jlyienkom y Tomy,
IO «3BEACHHS CTUMYIIOBAHHS TO CTUMYIY
abo omHOrO W TOrO BUJIB HIBEIIOE caMy
MO>KJIMBICTh ICHYBaHHSI CTHUMYJIIOBAHHS SK
CaMOCTIHHOTO TIPABOBOTO SIBHINA, SIKE Mae
CBI crmenudiyHUN 3MICT Ta MeEXaHI3M
BIUTMBY Ha CyCHuIbHI iporiecn» [1, c. 99].

B HasBHOCTI HayKOB1 poOOTH, Y AKHX
CTUMYJTFOBaHHS BU3HAYAETHCS gepes
BKa3iBKy Ha «MeXaHI3M BUKOPHUCTaHHS
neBHux Tpyn crumynisy [10, c. 12],
«mporiec  BUOOpY ~ Ta  3acTOCYBaHHS
CTUMYJIB, 3/1aTHUX C(OpMYBaTH y JIIOJUHU
CUCTEMY MOTHUBIB JI0 «OYiKyBaHUX Hiit» [11,
c. 6], sax «B1IOIp SAKICHO HOBUX CTUMYIIB,
[UISXOM BHBYEHHS MOTHBIB — TOTped
MpaliBHUKIB, iX  i7eadiB, I[IHHOCTEH,
IparHeHb, sKi BpaxoByBaJu O mpobiemu
CBOTOJICHHS 1 CKEpPOBYBAIH  TPYAOBY
AKTUBHICTh TpaliBHUKA J0 e(GeKTUBHOI
npaiii» [12, c. 8]. AHami3 3anmpornoOHOBaHUX
MOJIOKEHb  JIO3BOJIIE ~ BUJIIJIUTH  TIEBHY
«IOCHIOBHICTD [iii», sIKa MOXKE CBIIYMUTH
came po MPOLEAYPHY IPUPOAY
cTUMYyJtoBaHHs. Jl1IICHO OCTaHHE MOB’s13aHe
13 CTUMYJIaMH 1 3 IIUM 3TOJIHI TPECTaBHUKU
HAyKoBOi ()axoBOi CIIJIBHOTH, LIONpaBAa —
OPOMOHYIOTBCS  Pi3HI  «popmatu»  iX
CITIBBITHOIIICHHS — «SIK IIUJIe 1 gacTuHay |1,
c. 101],s1x «nacmigok i mpuausay [6, c. 81] 1,
HapEIIITI, SIK «IBUIIE 1 poIiec Horo mii» [13,
c. 61], i3 uum 1 BapTo morogutHcs. Llinkom
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ciymHoo  Burisgae mosumis I Jlymenka
CTOCOBHO TOrO, IO CTHUMYJIIOBaHHS Ta
CTUMYJI — II¢ B3a€MOIIOB’s3aHi KaTeropii.
Hpyruii 330BHI BIUTMBAa€ Ha CBIJIOMICTH Ta
MICUXIKY 0COOH 1 UM MOPOKYE MOTHBAIIIIO
il moBeninku. HassBHICTH CTHMYTy MOTHUBYE
MOBEJIHKY 0cO0u CroHyKae ii 1o mii 3
METOI0 3aJ0OBOJICHHS K CYCHUIbHHUX, TaK 1
BJIACHUX norped Ta iHTEpeciB.
CTtumymioBaHHS K 3JIMCHIOETBCA 13
3aCTOCYBaHHSIM CTUMYJiB. Y CBOIO 4epry
CTUMYJIU BUCTYTAIOTh TUMHU
IHCTpyMEeHTaMu,3a JIOTIOMOT 010 SIKUX
JOCATAIOThCSA LI CTUMYJIOBaHHSI» [1, c.
101]. LlimKOM CIIYIIHUM € CTBEPKEHHS, IO
«y Tpoleci CTUMYIIOBAaHHS 31HCHIOETHCS
3aCTOCYBaHHS CTUMYJIB,SKi BHUCTYIIAIOTh
IHCTpyMEHTaMHu (3aco0amu), 3a JOIOMOTOI0
SIKUX JOCSATAIOTHCS Il CTUMYJTFOBAaHH [1,
c. 101]. Maibke aHaNOTIYHI TIOJOXKCHHS
chopmynboBaHi i y MoHorpadii
P. Kamroxxnoro, O. Jlanka, T. Ilikyns
«[IpaBoBi cTuMynM B MEXaHi3Mi MPaBOBOTO
CTUMYJIIOBaHHS» (BXKEe camMa Ha3Ba SKOl
HiATBEP/DKYE TO3UIII0 ii  aBTOPIB  TPO
PO3MEXYBaHHSI IUX IOHATH), a came: «...
CTUMYJIIOBaHHS — II€ TPUBAJUH, CBiIIOMO-
OopraHizarliiHuii  BIUIMB CTUMYJIIB Ha
CBIIOMICTH 0COOM, SKHH Mae€ Ha MeTi
HajaHHA i reBHoro Omjara» [6, c. 95]. o
TOTO JK aBTOPH  YTOUYHIOIOTH  CBOIO
MO3UI[i0,3a3HAYAIOYM,III0 1[I€  «TPUBATUI
npouec(Bke HE «BIUIMB, @ «IIPOLECH) ...,
SAKUI BKJIIOYA€ Ps B3AaEMOIIOB’SI3aHUX Ta
B3a€EMOJIONIOBHIOIOYMX CTajiii(cTaHiB) [6, c.
94], mo i K03BOJSIE BECTU MOBY IIPO NIEBHY
MOCJIIJJOBHICTb HOPMaTUBHO
perJaMeHTOBaHuX JIiH.

Bapto 3pobutu Kijibka YTOYHEHb,a
came: Maiixe BCl BUIIIE3a3HAYEHI
MOJIOKEHHSI 13 TIOCWJIAHHSIM Ha POOOTH
BUYCHUX-IOPUCTIB a00 K 30pIEHTOBaHI Ha
TPYZOB1 PaBOBITHOCUHH, LIONIPaBJa BOHU €
[IJIKOM TPUMHATHAMU 1 A0S MyOJigHO-
CITyk00BUX BITHOCHH (BiAHOCHH,
BPETYJIbOBAaHUX  HOPMaMu  CIY»OOBOTO
mpaBa). OxpiM TOro, BOHH MAalOTh
BITHOIIEHHSI JI0 CTUMYJIIB Y BY3bKOMY
pO3yMiHHI (JIMIIIE SIK «TO3WTHUBHOI» peaKIlii
JIep’kaBd Ha BiAMOBiAHI 1ii  cy0’ekra
myOIigHO-CITY>k00BHUX BIIHOCHH), 10
Y3TOJKYETHCS 13 JIOMIHYIOUUM y
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BITUM3HSHIN aZIMIHICTpAaTHBHO-TIPABOBIH
ramysi PO3YyMIHHAM
CTHMYIIiB,0€3M0CEPEAHBO  TOB’SI3aHUX 13
nyOJIiyHOI0 CITYk0010 (Hanmpukiaa, poOoTh
T. Komomoerns [14]).

OTxe, po3TIISAA0YN CTHMYJTIOBAHHS
y CchnykOOBOMY TIpaBi SIK BperyJbOBaHY
HOpPMaMH CITy>)KOOBOTO MpaBa MOCTiI0BHICTh
I crieriagbHO YIMOBHOBKEHUX CYO’EKTIB
10  3aCTOCYBaHHIO  IIOAO  MyOJIiYHUX
CJIy’KOOBIIIB 3aXOJ[IB CIIOHYKAJILHOTO 3MICTY

IUIA BII3HAYEHHS pe3yibTaTiB ix
epeKTUBHOI,  SKICHOI,  pe3yJabTaTUBHOL
CITY>KOOB1 JISJILHOCTI Ta CHPSMYBAaHHS iX
1010 aHaJIOT19HO1 JUSUTBHOCTI y

MallOyTHROMY, BapTO CTBEP/XKYBATH, IO 11
NpUTAaMaHHI O3HAKH, XapaKTepHI Ui TaKoi
MOCIIJJOBHOCTI ~ YHOPMOBAHOi  JisUTBHOCTI
CHeliaJIbHO-YIIOBHOBOKEHUX CYO €KTIB, SKa
BBaXKAETHCS aJMiHICTPATUBHOIO
IIPOLEAYPOIO. Ocranns TPaIUIIIHHO
BH3HAYAETHCS BUYEHHUMHU-
aJIMIHICTPAaTUBICTAMU  SIK  «3aKpIIICHUH
HOpMaMH aJMIHICTPaTUBHOTO npaBa
MOPSAIOK BUMHEHHS JI1 OpraHaMu myOIi4Ho1

aamimicTpamii»  [15, c. 123], sax
«BCTAHOBJICHUH 3aKOHOJIaBCTBOM
(odimiitHmMIA) MOPSIIOK TiSUTBHOCTI
YIIOBHOBaXEHUX CyO’€eKTiB
(amMiHICTpaTUBHUX OpraHiB) 010

pO3MNIAy 1 BUPIMIEHHS 1HIUBIAYaJIbHO
BU3HAYeHUX cmpasy [16, c. 221], sk
«CTPYKTYpPOBaHUI,HOPMATUBHO

3aKpirIeHU I MOPAIOK NPUNHATTSA
aZMIHICTPAaTUBHUX aKTIB, yKJIaJaHHS
aJIMIHICTPAaTUBHO-TIPABOBUX JIOTOBOPIB,

CIPSMOBAHUN Ha BUPILIEHHS KOHKPETHHUX
cupaB y cdept myONIYHOIO YHpaBIIHHS»
[17, c. 7]. Bapro miarpumatad aBTOPIB
poboTH «AIMIHICTpaTHBHA TPOLIETYypa» 3a
3aranbpHOI0 penakiiero . boitko y Tomy,ino
«KIJIIOYOBOK 'y BHU3HAUEHHI € Kareropis
«T1OPSIIOK», i~ SKUM ~ PO3YMIIOTh
CYKYIHICTb MOCTIJOBHO BYMHIOBAHUX M Ta
NPUNRHATHX pILIEHb, JOTIYHO IMOEJHAHUX 1
CIpSMOBAaHWX Ha JIOCSTHEHHSI TIEBHOTO
pesynbpTaty» [17, c. 5].

Taka mMmOCHIAOBHICTH TpUTaMaHHA 1
CTUMYJIIOBaHHIO y CIy)KOOBOMY TMpaBi.
binpmie ToOro, sK CIyImIHO 3a3HAYEHO Y
aJIMIHICTPAaTUBHO-TIPABOBIM ~ Haymi  mpo
Te, Mo ITOHATTS «aIMIHICTpAaTHBHA
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MpoLeaypay» 3MICTOBHO HAIIOBHEHE JBOMA

TEPMIHAMH — «IIPOLEAYpa»,sKa BU3HAYAE
NEBHUA  TOPSJAOK  BUMHEHHA  MiH...
«@AMIHICTPATUBHAY. .. TIIyMauyUThCA AK

TOI,III0 TIOB’S3aHUU 3 YINPaBIIHHAM,TaK 1
TOW,I0 MOKJIMKaHUM ciyxutu» [17, c. 6].
Orxe,He JHIIE IIEBHA IIOCIIIOBHICTE IIA €
MPUTAMAHHOIO CTUMYJIIOBAaHHIO y
CIy)k00BOMY TpaBi, a W «CIYXKIHHI»,
BIJINTOB1/IHA 3MICTOBHA CIIPSIMOBAHICTb.

BpaxoByrouun BUIIIC3a3HAYCHE,
MO>KHa CTBEP/XKYBATH, [0 CTUMYJIIOBAHHS Y
CITy’k00BOMY TpaBi IIJIKOM Y3TOJKY€ETHCS 13
3araJbHUM M1X0/10M rajyy3eBoro
JIOKTPUHAJIBHOTO PO3YMIHHS
aJIMIHICTpaTUBHOI MPOLEIypH, WO A€
MiJACTaBu I (OPMYJTIOBAHHS TIOJIOKEHHS
Ipo T€, IO BOHO 1 € PI3HOBUIOM TaKOl
npoueAaypu. Brim, IS 0CTaTOYHOTO
3’sCyBaHHS  LBOTO  NUTaHHS  BapTo
3’SCyBaTH, Y1 € XapaKTEPHUM ]ISl HHOTO BCI
O3HAKU a/IMIHICTPATUBHOI MPOLEAYPH, IO Y
pa3i TO3UTHBHOI BITOBIJII B3araji <«3HIMeE»
Oyab-Ky «HAmpyry» y IbOMY IUTaHHI,a y
pa3i HEraTuBHOI BIJANOBIAI — 3YMOBHTH
NosIBY  MIACTaB s TMOTJIHOJIEHOTO
OCIIJKEHHS TOTO dbeHomeny VTS
3’SCyBaHHS HOro wMicus y po3MairTi
MIPABOBUX SIBUIII.

Amnani3 HassBHUX raJy3eBUX
JTOKTPUHAIBHUX JDKEpEeN CBIAYUTH PO Te,
10 B OCHOBHOMY BYE€HI-aJIMiHICTPaTUBICTU
BUJUISIIOTh «TPAAMIIIIMHMID TEpeNik O3HaK
a/IMIHICTPaTUBHOL MIpoLEeIypPH, AKUN
BIJIPI3HSAETHCS JIMIIE CTYNEHEM JeTami3arii
TaKMX O3HAK Ta TOCHIJIOBHICTIO  iX
PO3MIIIECHHS. Tak, HaIpUKJIaL, T.
Konomoenp mpornonye BUOKpEMITIOBAaTH TaKi
il  O3HaKM: «perjiaMeHTalil0 HOpPMaMH
aJIMIHICTpaTUBHOTO  TpaBa,  IyOJIYHUI
(ogiuiitnuii)  xapaktep, 1HAMBITyalbHUN

xapaxkrep(crnpsMoBaHa TSITBHICTD Ha
BUPIIICHHS IHIVBIAyaIbHIX
a/IMiHICTPaTUBHUX crpaB CTOCOBHO

¢i3nyHMX Ta MOpUAMYHHUX oci0)» [16, c.
221]. ABTOpCBHKHN  KOJIEKTHB  POOOTH
«AaMiHICTpaTUBHA poLeaypa» 3a
3aranpHOI0 penakmiero I Boitko, pemo
pPO3LIUPIOE  iX TMepelik # BHOKPEMIIIOE:
«MIPaBOBHI XapakTep...OCKUIbKU IX 3acaiu
MICTSATbC B NpUOKMCAX  HOPMAaTHBHO-
MPaBOBUX aKTiB; BMIIIYE HOpPMH, IO
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pEriIaMeHTyIOTh SIK JiSJIbHICTh CYO €KTIB
nyOJMigyHOTO ~ aAMIHICTpYBaHHs, Tak 1
MOBEIHKY IPUBAaTHUX OCi0, CipsiMOBaHa Ha
IPUAHSATTS aJIMIHICTPATHBHOTO aKTa
cy0’ekTOM BJIQJIHUX YIIPaBIiHCHKUX
NOBHOBO)XEHb ;  3aCTOCOBYETHCS  JUIS
BUPILMICHHS KOHKPETHOI aJMiHICTPaTUBHOL
CIpaBU; MAa€ OCHOBHHMM IPH3HAYCHHIM
3abe3nedeHHs eekTuBHOI peanizallii npas
MPUBATHUX O0CI0 1 YHEMOXJIMBJICHHS iX
MOPYIICHHS, TATHE 3a COOOK HACTAaHHS
30BHINIHIX HACIJIKIB, TOOTO 3aCTOCYBaHHS
NPOIEIyPHUX MpPaBHJ MOPOUKYE TpaBa M
000B’s3KH  0ci0, fAKI 3HAXOOATHCSA I103a
CHCTEMOI0 MyONIYHOTO aJAMiHICTPYBaHHS,
Mae, SK TpaBWiIO, OE3CIIpHHUHA XapakTep,
...T00TO BUPIIITYETHCS MIO3UTHBHI
yhnpaBmiHChKI  cmpaBu»  [17, c. 7).
JletamizoBaHuii BapiaHT MOXKHA 3HAUTH Yy
CIIOBHUKY TEpMIHIB  aJMiHICTPaTUBHOTO
npaBa,a caMe: «€ 30BHIIIHIM BHPaKEHHIM
3MIHCHEHHST OpraHaMu Jep)KaBHOI BJaJH,
OpraHaMH MICIIEBOTO CaMOBPSTyBaHHS,IX
NOCAJIOBUMH U CIykKO0BUMH 0c00aMH CBOIX
BJIaJHUX TIOBHOBAXCHb, HATAHHS ... JUIA
3a0e3MeyeHHs. . .3JINCHEHHsT TIpaB, CBOOO/I,

iHTEpeciB GbiznyHIX 0Ci0,BUKOHAHHS
CyO’EKTUBHUX 000B’A3KIB, 3aBlIaHb
JIepKaBU; posiB opraHizamiiHo-

po3nopsAa4oi Ta BUKOHABYOI JisTIBHOCTI
3a3HAUYEHUX CYO’€KTIB; CyO’€KTaMU TaKHX
BIJTHOCHH € cy0’ekTn nyOIiYHOT
aJMiHICTpalii Ta TpUBaTHI ocodu; €

IHCTUTYTOM a/IMIHICTPAaTUBHOTO
npasa(1onpasia, CHIPHUM € Ha
CHOTOJIHIIITHIH JIEHb CTPYKTYpHE
BUOKPEMJIEHHSI HOpPM  aJIMIHICTPaTHUBHO-
IpOIEeTyPHOTO npaBsa y cucTeMi
aJMIHICTpaTUBHOTO  MpaBa  camMe  sK
IHCTHUTYTY, MOIINPEHHS HaOyBae

OOIrpyHTYBaHHSI MAray3€BOr0 XapakTepy ix
cykymuocti [16, c¢. 18; 18, c. 71-72];
BJacTUBa  CTaAIMHICTL Ta  HasBHICTh
crieliaJbHUX IIPOBA/KEHb;0CHOBHOIO
METOI €. 3a0e3medeHHs  3O1MCHEHHS
NPUBAaTHUMHU ocobamu CBOIX
MpaB,iHTEePECiB,BUKOHAHHS 000B’5I3KiB,
3aBJlaHb JIepKaBU;peatizallisi Tprox ¢Gopm
IPaBO3aCTOCYBaHHA  —  BUKOPHCTaHHS,
BUKOHAHH$,3aCTOCYBaHHs;  (LIONpaBraa, €
MEeBHI CYMHIBH CTOCOBHO 3aJIMLICHHS 11032
yBarow JIOTPUMAaHHS); TOTPUMAHHS BHUMOT
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10710 o opMIICHHS MiJCYMKOBUX
pE3yNIBTATIB MPOLEAYPH; PO3MAITTS JKepeln
¢binaHCyBaHHA HOPM, K1 PEryIIoTh

aJMIHICTPATUBHO-TIPOLICTYPHI
BiJTHOCUHM;IIEPEBAYKHO 0e3KOHDTIKTHUN
3MicT(monpasaa,i KOHMIIKTHI MPOIEAyPH
MaroTh micre)» [19, ¢. 9-10]. He 3Baxkaroun
Ha PI3HUA CTyHiHb JeTami3aiii 03HaK
a/IMIHICTPAaTUBHOI TPOLEAYPHU, BCE K TaKH
BCl  3amlpoOIOHOBAHI  BapiaHTH  MICTATh
«0a3oBi» O3HAKH, SIKI i BU3HAYAIOTH PECypc
aJIMIHICTPAaTUBHOI NpoLeaypu. Xo4a 03HaKU
CTHUMYIIIOBaHHS y CIyKOOBOMYy TpaBi B
acCIeKTl O3HAK aJIMIHICTPAaTUBHOI MPOIEAYPH
1 HE BUAULIMCA Yy HAYKOBUX JDKepelnax,
MOXKHa BHUJUINTH  3arajJlbHOTEOPETHUYHHH
MiIXiT 1O BHOKPEMJICHHS TaKHX O3HaK
(03HaK MMPaBOBOrO0 CTUMYJIIOBAHHS) W O3HAK
OKpEMHUX Pi3HOBHIIB CTUMYJIIOIOUNX
POLEAYP,sIKl YHOPMOBaH1
aJMIHICTPaTUBHUM, B TOMY 4YHCII U
CJIy’KOOBHM SIK HOTO MiAray33to, IpaBoOM.
[Ifono mepmworo BapTO 3BEPHYTH
yBary Ha MoHorpadito «[IpaBoBi cTumynu B
MEXaHi3Mi  MPAaBOBOTO  CTHUMYJIOBaHHS,
aBTOPHU SIKOi 3alpoNOHYBaJIM HACTYIMHMH
MEepeNiK TaKUX O3HAK: IIPEICTABIISAE COOOIO
TPUBAJIMI MpOILEC BIJIMBY Ha Cy0’€KTa; Mae
CBiIOMO-OpTraHizaliiHui XapakTep;
nepeadavyae CUCTEMY JIOTIYHO-TIOCHITOBHUX
Ta B3aEMONOB’SI3aHMX I SK 3 OOKYy
CTUMYJIIOIOUOTO, TaK 1 3 OOKYy CTHMYIIO€
MOro Ccy0’€KTa, BHUXOJIUTh 3 IMOTped Ta

1HTEpeciB CTUMYJIIOIOUOTO cy0’exTa;
000B’SI3KOBO BpPaxoBYE IMOTPeOH, IHTEpECH,
3MI0HOCTI  CTMMYJIIOE  MOTo  CyO’eKkTa;
3abe3neuye MOTHBAIIiI0 MPaBOMIPHOL

MOBE/IHKY; 3[1IICHIOETHCS 13 3aCTOCYBaHHAM
ctumynmiB» [6, c¢. 94]; «oxommoe 1
00’€KTHBHI 1 cy0 €KTHBHI (pakTOpU BIUIUBY
Ha  CBIJOMICTH ocobu;0a3yeTbcsi  Ha
JO0OpOBIIBHOMY BUOOp1 BapiaHTy MOBEIIHKU
CTUMYJIIOIOUOTO CYyO’€KTa; 3IMCHIOETHCS Y
pO3MaiTTI  30BHIMHIX  (GOPM  MPOSBY;
nependavae  HaJaHHS ~ MeBHoro  Ojara
0co0i»[6, c. 95]. 1. JlyleHKO BHOKpEMITIOE
O3HAKW CTUMYJy, HMIONpaBIa i 3a3HAdae,mo
BOHM 3HAXOAATh TPOSB 1 y TIporeci
«peanizariin CTUMYJIB(CIPSIMOBaHICTb,
CTaJiNHICTB, YHOPMOBAHICTb, y4acThb
MEeBHUX  CYO’€KTiB,  pe3ylbTaTUBHICTb,
pPO3MAITTS  30BHIIIHIX  (QOpM  MposBY,
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JIUCIIO3UTHUBHICTH 3acaj B
YIOBHOBaXEHUX Cy0’€kTiB Tomo) [20, c.
13]. Omxe, O3HaKM aJAMIHICTPATUBHOI
poIeIypH B y3araJbHEHOMY
TEOPETUYHOMY 3HAYCHHI 3alpONOHOBaHI M
CTOCOBHO  CTHUMYJIIOBaHHA B  LIJIOMY
(mompaBna, Oe3 BKa3iBKM Ha Trally3eBY
HAJICKHICTh ~ HOPMATUBHOTO  MIATPYHTS,
chepy Ta cybO’ekTa 3acTOCyBaHHS, IO €
I[IJIKOM BHITPABIAHUM 3 OTJISIY Ha 3arajibHO
npaBoBuid xapakrtep). CTOCOBHO X OKPEMUX
PI3HOBHIIB CTHMYJIIOIOUYUX TPOIEITYp BapTO
3a3HAYMTH, M0 MUTOMA YyBara BYCHUX-
aJMiHICTPATUBICTIB KOHIICHTPYEThCS
HABKOJIO 3a0X0YYyBaJbHUX MpOLEAyp 1 IIe
TaKOX € IIJIKOM BHIIPABIaHUM, BPaXOBYIOUYH
TE,III0 CaMe 3a0XOYCHHS € «IICHTPAIBHOIO
CKJIaJIOBOIO» CTHMYJIIB, B TOMY YHCII H y
cmyx6oBomy mpasi [21, c. 35-38]. Cepen
03HaK 320X0YyBaJTbHUX poreayp
TPaIUIIHHO BUOKPEMITIOIOTHCS: CTaTIHHICTD,
periaMeHTaltis HOpMaMH
aJIMIHICTPATUBHOTO TpaBa, CIPSIMOBAHICTh
Ha 3a0e3neueHHs peanizamii Ta 3axUCTy
mpaB, cBo0OOJ, IHTEpPECiB NMPUBATHUX OCIO,
IIEBHA JIMCIIO3UTHUBHICTD 3acaj i
YIIOBHOBKEHHUX

0ci0,1HIUBI TyaIbHUH(TIEPCOHATTLHIIA)
XapakTep, IMO3UTHBHA CIPSIMOBAHICTh «HA
BHU3HAHHS Ta 3a0XO4YeHHs niii  ocio...,
MOB’SI3aHUX 13 CYMIIIHHUM BHUKOHAHHSM
mocagoBux 000B’s3kiB»  [22, c¢.  15],

nyOJIiYHO-TIpaBOBa chepa  peamizaii.
. Kozauyx JIETaIbHO JOCTIKYI0UH
beHomeH 320X0UyBaJIbHUX
aIMIHICTPAaTUBHUX TPOLEIYp, Cepem ix
O3HaK  TPOINOHYE  BHOKPEMIIIOBATH

«BCTaHOBJICHHS HOpMaMH
aJIMIHICTPaTUBHOTO TpaBa; € (OPMOIO
peasnizanii METOTy 3a0X0YECHHS;

MOPYIIYIOTBCS HAa  MIACTaBl  HAsABHOCTI
320X0YyBAJILHOTO BYMHKY 1 KIJIOMOTAHHS
0[O0 3a0XOYCHHS BIAMOBIIHOI  0COOM;
3MIMCHIOETBCA 32 O0OOB’A3KOBOi  y4acTi
oprasy nyOIiYHOT aZMiHICTparii;
BIIOYBaeTbCS 32  OOMEXKEHOI  y4acTi
3aIiKaBIeHO] 0coom» [23, c. 10].
BpaxoByroun Bce BHINE3a3HAYCHE, MOXKHA
CTBEPIKYBATH, 10 320X04yBabHI
aJMIHICTpaTUBHI MpoLEeypH MICTSITh
03HaKH 13 «0a30BOro HabOPy» TaKUX O3HAK,
a BpaxOBYIOYHM Te, IO 3a0XOUYCHHS €

Bicnuk 3anopizvkozo nayionanvnozo ynieepcumemy. IOpuouuni nayku
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«UEHTPAIBHOIO  CKJIAJIOBOIO» CTHUMYIIB Y
CIy)KOOBOMY  mpaBi, IIIJIKOM  MOXHa
chopMyTIOBaTH BUCHOBOK MPO TE,II0 JUIA
CTUMYJIFOBaHHS y  CiIy)KOOBOMYy  IpaBi
XapakTepHUMH €  TaKi  O3HAaKH:  a)
perinaMeHTauis  HOpMaMH  CIIy>KOOBOTro
npaBa, SKE€ IPOIMOHYETHCS PO3IIAJATH B
SIKOCT1 MiAraay3i aaMiHICTPaTUBHOTO IIPaBa;
0) posmopomeHicTs  30BHIMHIX  (opm
ICHYBaHHS BUINMOBIAHMX HOPM, abo X
PI3HOKEPENBHICTh HOPMAaTUBHOI 0a3u, sKa
€ XapakTepHa 1 Ui BCIX PI3HOBHIB
aZIMIHICTPATUBHHUX TPOLEAYp (HANpPUKIA,
3akonu Ykpainu «lIpo mepkaBHY CIyx0y»,
«[Ipo nepxaBHI Haropoaw», YHCJICHHI
MiJI3aKOHHI HOPMAaTHBHO-TIPABOB1 aKTH); B)
000B’s13K0Ba ydacTh cyO’ekTa MmyOiidHOT
aaMiHicTparii (s 0e31ocepeTHbOrO
cy0’ekTa  3aCTOCYBaHHSI  CTUMYyIly V
MyOIi4YHO-CIY’)KOOBUX BIAHOCHMHAX, TaK 1
cy0’eKTa,IKUi  «IHILIIOE»  MPOLEAYPY,
cy0’ekTa, SAKMH  «crpusie»  Ipoueaypi
(HampuKIIaI, [IISTXOM MOTO/KEHHS
MaTepialiB «CTHUMYJIIOIOYOi CIpaBu»); T)
myOIi4HO-CITYy>)K00B1  BIAHOCHHUSIK  cdepa
00’exTHBI3aMii peanizamii pecypcy CTUMYIIiB
y cnyx0oBoMy  mpaBi(6e3nocepenHiii
3B’A30K 13 pe3ylbTaTaMd Ta OakaHUMH
MepCIeKTUBAMHU myOI19HO-CITYyK00BO1
JUSIBHOCTI 0cOo0M); 1) MepcoHi(piKoBaHUM
XapakTep mpoueaypu( I0J0 BHUPILICHHS
KOHKPETHOTO  INUTaHHA  BHKOPHCTaHHS
pecypcy KOHKPETHOTO BUAY CTUMYIY IOJO
cy0’exTa myOJIi4HO-CIIY’KO0BUX BIJTHOCHH);
€) CHpsIMOBaHICTb Ha  3abe3leyeHHs
peamizamii mpaBa MyOJIIYHOTO CITYKOOBIIS
OyTH BiJ3HaU€HUM 3a TEBHI pe3yJIbTaTH Y
nyOIi4YHO-CIYKO00BIM  JIAIBHOCTI ab0 XK
OTpUMAaTH TMEBHI Onara, Oe3noceperHbo
MOB’sI3aH1 13 cHenu@iKO MPOXOIKEHHS
NEBHOTO BUAY MyOmuyHOI CIyXO0H); €)
CTajllHICTh, fAKa mepeadadae  IEBHY
MOCHIIOBHICT i cy0’ekTiB myOJiuHO-
CITyk00BUX B1JIHOCHH,; x)
pe3yIbTaTUBHICTD, AKa nependavae
BUPIIICHHS TEBHOI 1HAMBIAYalbHOI CIIpaBU
Ta JOTPUMAHHSI BHUMOT HIOAO0 O(GOpPMIIEHHS
MIJICYMKOBOTO  aKTy; 3)  Oe3cmipHuit
xapakTep(He nepeabadae  3MarajabHOCTI
Cy0’€eKTIB M HasIBHOCTI MEBHOTO KOHQIIKTY
MDK HUMH, a OTXE Ma€ <«IO3UTHBHUN»
3MICT).

MNe 4.2018 ISNN 2616-9444



88

HasiBHICTH 3alpONOHOBAaHUX O3HAK
JI03BOJISIE 3aIPOIIOHYBATH TIOJIOKEHHS TIPO
BU3HAHHS CTUMYIIOBAaHHA Yy CIY)KOOBOMY
npasi B SKOCTI aJMiHICTPATUBHOI
npouenypu.  IllompaBna, mus  HBOTO
XapakTepHUMHU € W OCOOJMBI O3HAKH,SIKI
BIZIPI3HAIOTH HOTO Cepell BCHOIO PO3MAITTA
aMIHICTpAaTUBHHX TIPOLIEyp, a came: a)
cneuniyHa migcraBa — Iii, pe3yabTaTu Aii
nyOJigyHOTO  CIYKOOBIIS, HAOyTTS HHUM
cTarycy, AJs peanizallii SKOT0 BaXIUBUM €
HaJIaHHS TICBHUX Onar, nepesar,
YHIKQJIbHOCTI; 0)LiJbOBa CHPSIMOBAHICTH —
peTpoIepCIeKTUBHA, sKa nepeadavyae nmeBHy
OLIHKY  BXE€  HAasBHOTO  pe3yibTaTy
(3m00yTKH, BHECOK, pe3yJIbTaTH, OTPUMAHHS
NEBHOTO CTaTycy) W CIIOHYKaHHS /10
MO3UTUBHOI  CIYXOOBOi  AISUIBHOCTI Y
Maif0yTHEOMY; B)IIEPEBAKHO
JTUCTIO3UTHBHHUM CHOCIO BpEryJIIOBaHHS i
YVIIOBHOBAXXEHUX  CyO’€KTiB  IyOaidHOI
aaMmiHicTpanii (HampuKiIaa, 3 MOMKJIUBICTIO
BUOOPY MOJIEIi TIOBEMIIHKH, 0€3 «OKOPCTKOI»
periaMeHTanii CTPOKIB,ITPOSIBOM
Cy0’€EKTUBHOTO PO3CYAY ij 4ac MpOLeIypu
TOWIO); T) IIUPOKUMH MOXKIHUBOCTSIMHU
pi3HUX Ccy0’ekTiB (B TOMy uucm #

«30BHIILIHIX) IO10 IHIIFOBAHHSA
BIJIIOBIIHOT TIPONEAYPH; [I) BiACYTHICTIO
<OKOPCTKOI» pernameHTaiii 3acaj
IPUMYCOBOi TapaHTOBAHOCTI 3/1HCHEHHS
BIAMOBIAHOT IpOLEAYPH; e)

PI3HOBaplaTUBHICTh HOPMATHBHUX JIKepe,
B TOMY 4YHCII K 3a paXyHOK «CTaTyTHHMX)»
JUTSL PI3HUX BUIB TMOJIIYHOT CITy>KOH, TOIIO.
[1i yHiKambHI O3HAKM CTUMYJIOBAHHS Y
CIy)KOOBOMY  TIpaBi ¥  3yYMOBIIOIOTh
0cOONMBICTh Miclsl HOro cepex BChOTO
po3MaiTTs BU/IIB aJMIHICTPAaTUBHUX
poLeayp.

OkpiM TOTO, LIJIKOM MOJIUBUM € U
BU3HAYEHHS HOro micus cepei OCTaHHIX, 3
ypaxyBaHHSAM THX KpUTEPIiB, SIK1
3alpoOINOHOBAHI B Haylll aJMiHICTPaTUBHOTO
npaBa ISl PO3MOAUTY aJIMIHICTPATMBHHUX
npolenyp Ha BHIOBI rpynu. Tak, 30kpema,
cepen HaWNOIIMPEHILNX KpUTEPIiB
pPO3MOJTY BUIULSIIOTH : a) 3aJIeKHO BiJ
HAsIBHOCT1 CIIOpY — CIIpHI Ta OE€3CIOpHI.
beszanepeuno, CTUMYJTIOBaHHS y
cityk00BOMY npasi K BH/T
aJIMIHICTPAaTUBHOI ~ NPOLEAYPH  HAJIEKHUTh
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came a0 OescmipHux; 0) 3a Cy0’eKTOM
IHIIIIOBaHHS — «Ti, 1[0 1HIMIIOE TpPHUBaTHA
ocoba, Ta Ti,0 iHILiIO€E Cy0 €KT MmyOmyHOT
aaminictparii» [17, c. 8]. CTumymtoBaHHS y
CIIy>)kOOBOMY TIpaBi € crienupiqYHUM JAPYTUM
PI3HOBHJIOM, TOOTO MIPOIIETYPOIO
Oe3rmocepelHbO OB S3aHOI0 13  TPOSIBOM
iHimaTuBU 3 OOKy cy0’ekta myOaigHOT
aZMIHICTpaIlii, BpaXxoByIOYH 0e3M0CepeTHbO
MpUB’s3KY 70 chepu 00’ €KTUBIZAIlli TAKOTO
crumyily. IHmia  cmpaBa,lio  Ued  BUA
aIMIHICTpAaTUBHOI ~ MpOIEAYypH  HE €
BTPYYaJIbHUM Yy KJIACHYHOMY PO3yMiHHI
foro. 3a cTyneHeM BTpY4YaHHS Y JIisJIbHICTh
0co0u, 10]10 SAKOI CTUMYJIU 3aCTOCOBYIOTHCS
(MoBa nne npo «TIO3UTHUBHE
CTUMYJIIOBAHHS), IIeH BHJI aIMIHICTPATHBHOI
MPOLEAYPH € «M’SKUM» PI3HOBHIIOM, SKHIA,
X04a 1 IHIIIOETBCA CyO’€KTOM ITyOIidHOT
aaMiHicTparii, OJHAK B OCHOBI Takoi
IHIIIATUBU TIPOSB 11 3 OOKYy Oe3MmocepeHbO,
BUIIOTO KEPIBHUILITBA OCOOH, i «BTPYUaHHS
y CIyKOOBY IisUIBHICTH, ITOB’SI3aHOI0 13
JOTPUMAHHSIM «BTPYUYATbHUX)» MPUIIUCIB HE
nepenbavaeTbest. OCOOTUBICTh IIHOTO BHUILY
noysArae 'y TOMy, MO caM myOmiuHuin
CITy>KOOBeIb Maixe (3a MIEBHUMH
BUHATKAMH) HE 1HIIIIOE€ TaKy MPOIEnypy, a
OTXe IHIMIATHBHOIO Yy TPAAULIHHOMY JUIs
a/IMIHICTPAaTUBHO-TIPABOBOI JOKTPUHU
pPO3yMIHHI BOHAa HE €; B) 3a «CKJIAJHICTIO
IPUITUCIB, SKUMH OXOIUTIOETHCS MPOLeaypa,
— npocTi ¥ cknaaHin[17, c. 9].B minomy 1e
JIOCTaTHbO TpOCTa Yy TOPIBHSAHHI 13 THMH,
Kl TependadaroTh 3aly4€HHsS 3HA4HOI
KUJIBKOCTI Cy0’€KTiB, mpouenypa. Xoua, B
TOHM K€ 4ac CIPOILCHOI il BBa)XXKaTH TaKOXK
HEMOXXHA, OCKIJIBKM MOXYTb, 3aJI€XKHO Bij
BUAY  CTUMYJy,  3alydaTHCs,  OKpIM
«00OB’sI3KOBUX CYO’€KTiB», W JOAATKOBI —
«Ti, mWo copustotky [23, c. 11], «ti, 1o
Oe3nocepeIHbO 3alliKaBlIEHl y MpOLELypi»
[23, c. 11]. Came TOMYy ii BapTO BBaXXatu
«TMIEPEBAKHO TPOCTOIO» AJMIHICTPATUBHOIO
MPOLEAYPOLO; T') 32 CBOIMM HACIiAKaMH BOHA
MOXE HaJeXaTH 0 «IIPaBOHAAABAIBLHOI»
(HamaHHs MIJIET, 3aCTOCYBaHHS
3a0XOUEHHS,BUILIATa TpeMiil TOIo); 1) 3a
CIOpPSIMOBAHICTIO BOHAa MOXe OyTu sK
BHYTPILIHBOIO (HANpPHUKIAJ, 3aCTOCYBaHHS
320XOUEHHS 0e3MOCepeHhO KEepPiBHUKOM
nyOJIIYHOTO CITYXOO0BIIS), TaK 1 30BHILIHBOIO
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(Hampukiaa,  BiA3HAUEHHS  MyOIIYHOTO
CITY>KOOBIIS JIEP>KaBHOIO MPEMIEI0) TOIIIO.
OTxe,CTUMYITIOBAaHHS Y CITy>KOOBOMY
MpaBi BapTO PO3IISAATH B SIKOCTI Pi3HOBHIY
a/IMIHICTPAaTUBHOI npoueaypu
(BigMeEKOBYBaTH BiJ «CTUMYJIiBY,
NPaKTUYHY peaji3amilo SKkux (pakTu4HO W
3miiicHIOe  cTuMmymtoBaHHs).  [lopsg 13
3araJlIbHUMH  O3HAKaMU  aaMiHICTpaTUBHOI
nporenyp  (BpErylOBaHHS  HOpMaMH
CITy»KOOBOTO npaBa SIK miaramysi
aJIMIHICTPATUBHOTO npaBa;
pi3HOBApiaTUBHICT Ta 0araTOYMCENBHICTD
Jokepen  ¢ikcarii  HOPMATUBHUX — 3acaj;
000B’s13K0Ba y4yacTh cyO’ekTa mmyOiiuHOL

azMiHicTparii, yOIi4HO-CITYK00B1
BiTHOCHHH K cdepa 00’ eKTHBI3allii;
nepcoHipiKoBaHUI XapaxkTep;

CHPSIMOBAHICTh Ha 3a0e3MeueHHs pearizarii
mpaBa  MmyOmiyHOrO  CiyxOo0Bus  OyTH
BiJ[3HAUEHUM 3a IIE€BHI pe3yJIbTaTH CBOE]
Cy’)k00BO1  JISUTBHOCTI 3aaisl MyOIi4HHUX
iHTepeciB  abo0 K  OTPUMATH  TIE€BHI
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VHIKQJIBHICTh ~ CTHUMYJIIOBaHHS SIK  BHIY
aJMIHICTpaTUBHOI mponeAypu (crneuudika
MiJICTaBM BUHUKHEHHS — [ii, pe3yibTaTu
CIY)KOOBO1  MisUTBHOCTI  0cOOM, HAOyTTS
0COOJIMBOTO  CTAaTyCcy  TOIIO)  IIUIbOBA
pPETPOIIepPCIIEKTHBHA CIPSMOBAHICTH (OIIIHKA
pe3yibTaTy ¥ CIIOHYKaHHS JI0 MPaBOMIpHOL
«0CcO0JMBOI»  MISUTBHOCTI Ha MalOyTHE,
MIEPEBAKHO JUCTIO3UTHBHUN croci6
BpPETyJIIOBaHHS  Jiii  yIIOBHOBa)XEHOTO
cy0’ekta — Cy0’€KTa  CTHMYJTIOBaHHS;
IIUPOKI  MOXKJIMBOCTI  pI3HUX CYO €KTIB
HII[ITOBaHHS ~ TMPOLEAYpU;  BiACYTHICTb
(OKOPCTKOT» MNPHUMYCOBOi TapaHTOBAHOCTI
3aificienHs nmpouenypu)._ Came 3aBasku
VHIKQIbHOMY TO€JHAHHIO 3arajibHUX Ta
OCOOJIMBMX  O3HaK, CTUMYJIIOBAaHHS Y
ciyk00BOMy TIpaBi € Oe3CHipHOI, TaKOIo,
IO IHIIIIOETBCA TMEPEBAXHO CYO €KTOM
myOIi4HOT aaMiHicTparii, OJTHAK
no30aBJIeHOT  O3HAaK  «BTPYYAIBHOCTI»
MEPEeBKHO MPOCTOI0, X0uUa U 13 MOKIUBUM
3aJy4eHHSIM «CYO €KTIB, IO CIPHSIOTHY,

Ounara,0e3nocepeiHbO OB’ sI3aH1 13 MIPaBOHAIABAILHOIO 13 MO>KJIMBOIO
crienii(ikor MPOXOHKEHHS OKPEMHUX BHIIB BHYTPIIITHBHOIO abo 30BHIITHBOIO
nyOJIiYHOT CITyKO0WH; CTaIiHICTB; cupsiMoBaHicTIO(  3aleXHI  Big ~ BHIY
Oe3CIipHMI XapakTep), B HAsIBHOCTI I CTUMYJY) aJIMiHICTPATUBHOIO MPOLIETYPOIO.
cneuuivHi, ki #  0OyYMOBIIIOIOTH
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Shevchenko M.V.

Zaporizhzhia National University, 66 Zhukovskoho Street, Zaporizhzhia, Ukraine

mykhailo.v.shevchenko@outlook.com

Key words:

consequences of money
laundering; methods of laundering
the proceeds of crime; money
laundering; proceeds of crime; the
purpose of money laundering.

The article reveals the purpose and methods of money laundering,
as well as substantiates the destructive influence of this
phenomenon on the sustainable development of society, which
necessitates the introduction of measures directed towards
preventing and counteracting the money laundering.

It is stated that the essence of money-laundering is the concealment
of the links between assets acquired as a result of the commission
of crimes and the corresponding crimes for expanding the
possibilities for the most secure, open and productive use of such
assets with the least possible risk of being subjected to criminal
punitive retribution for committing the predicate crime and the fact
of using the proceeds from it. Methods of money laundering which,
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according to international standards are included in the legal
definition of this phenomenon, is to conceal or disguise the illegal
origin of such proceeds or sources of their origin, conceal or
disguise possession or legal titles concerning them, conceal or
disguise their location, change their forms (transformation), making
a deal with them, performing a financial transaction with them, as
well as their acquisition, possession and use.

The dire need for the full use of the preventive and repressive
potential of the law with a view to combat the money laundering
stems from the fact that this phenomenon directly or indirectly
leads to large-scale destructive consequences, including: 1) creation
of a more favourable environment for criminals and criminal gangs
(reducing the risk of exposure, ensuring the possibility of safe use
of the crime proceeds in order to improve the political situation and
well-being of criminals); 2) detrimental impact on the normal
course of economic relations (distorted investment market and
market prices, undermining fair competitive environment, etc.);
3) constraining the economic development of countries, especially
developing countries and countries of transition (capital from such
countries is transferred to developed countries with a more
progressive financial system or to countries with preferential tax
treatment, therefore, reducing attractiveness of the country as a
contender for participation in international programs for
cooperation and placement of foreign investments; the formation
and implementation of state economic policy through the
combination of the above factors is complicated).

dopmyBaHHS UTICHUX Ta

(BIIMUBaHHS) IIOXO/IB, OIEpIKAHUX

MPOTPECUBHUX YSBJICHb MPO MPU3HAUYCHHS,
opraHizamito Ta (QYHKIIOHYBaHHS CHUCTEMHU
3amo0iraHHd Ta  OpOTHAIl  Jeramizarii
(BlAIMMBaHHIO)  KOPYHNLIHHUX  JOXOIB
HEOJIMIHHO TOTpeOye MOCSATHEHHS TMOBHOTO
PO3yMIHHSA CYyTHOCTI nerasizarii
(BiIMUBaHHS) JIOXO/IIB, OJIepKaHUX
3JIOYMHHUM [UISIXOM, a TaKOXX HACIIIKIB
MPOsIBIB I[LOTO SIBUINA, IO OOYMOBIIOIOTH
HEOOX1/IHICTh 3apOBaKEHHS Ta
0e3nepepBHOTO BJIOCKOHAJICHHS
CHEIlaJIbHUX THCTUTYLIHHUX Ta MpPaBOBHUX
YTBOPEHbD, MOKJIMKAHUX 3a0e3MneyuTH
3armo0iraHHd  Ta MPOTUAI0  Jerani3amii
(BiIMUBaHHS) JIOXO/IIB, OJIepKaHUX
3JIOYMHHUM TIIAXOM. Pazom 3 TuM, craH
HAyKOBOTO  OMpAIIOBaHHA IUX [HTaHb
JIO3BOJISIE CTBEP/KYBATH PO HEOOX1THICTH
iX TOBHOTO Ta BCEOIYHOTO JOCHIKEHHS 13
BUKJIQJICHHSIM KOHKPETHHUX Ta 3pPO3YMUIAX
TEOPETUYHHX TMOJIOKEHb 100 KOXKHOTO i3
[IUX [TATaHb.

[Tepexoasiun 10 BUKOHAHHS
BUIIEBKA3aHOTO  3aBIaHHs, HacaMIiepen,
PO3KPUEMO 3MICT TIOHSTTS  «JIerajiamis

Bicnuk 3anopizvkozo nayionanvnozo ynieepcumemy. IOpuouuni nayku

3JIOYMHHHM IIIIXOM.

OrnsHyBIIM BHU3HAYEHHS TIOHATTS
@iIeramsaris (BiZMUBaHHS ) JIOXO/IIB,
OJICP’)KAHUX  3JIOYMHHUM  [UISIXOM»,  SIKi
HABOJAATHCS Y MYONIKAIisiX MDKHAPOIHHUX
oprasizamii Ta MaTepiajaXx HayKOBHX
JOCTIPKeHb, MAa€MO MiJCTaBU KOHCTAaTyBaTH
T€, W0 IMM IOHATTIM II03HAYAETHCS
TSIBHICT, CIPSMOBaHa Ha TPUXOBAHHSA
3B’A3KIB  MDK  aKTHUBaMH,  HaO0yTUMU
BHACIIJIOK  BYMHEHHS  3J0YHHIB, Ta
BIJIOBIAHUMH 3JIOYMHAMU JIJIS1 PO3LIMPEHHS
MOKJIMBOCTEH IS sAKOMOra  OlIbII
0€31eYHOTO0, BIAKPUTOTO Ta MPOJTYKTUBHOTO
BUKOPUCTaHHS aKTHBIB, HAOYTHX BHACIIJJOK
BUMHEHHS 3JI0YMHIB, 13 SKOMOra MEHIIHM
PU3UKOM 3a3HAaTH KPHUMiHAIBHO-TIPABOBUX
HACHIAKIB, TOB’A3aHUX 13 BYUHEHHIM

MPEeIUKATHOTO  3JI0YMHY Ta  (hakToM
BUKOPUCTAHHSI IOXOIIB BT HHOTO.
3okpema, 3a3HayYeHe OaueHHs

3HAWUIIUIO CBOE B1IOOpaxKeHHs y MyOsiKaiisix
aBTOPUTETHUX MDKHAPOJHUX OpraHizarii.
Tak, 3riiHO 3  mo3uIi€el  ¢axiBIliB
Opranizarrii 3 €KOHOMIYHOT'O
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CHIBpOOITHUIITBA Ta PO3BUTKY BiMHBAHHS
JOXOJIIB, OJICPKAHUX 3JIOYMHHUM MUIIXOM,
SIBJIIE  COOOK0 TpOLIeC, IMiJl Yac SKOTO
BXKHMBAIOTHCS 3aXOAW JUIS TOTO, IO MaiHO
HE3aKOHHOTO  TIOXO/DKEHHS  CIIPABIISIIO
BPOKCHHS TAaKOro, MO0 Ha0yTe 3aKOHHHM
nursixoM [1, ¢. 26]. IToniOHUM € BU3HAYCHHS,
() HABOJIUTHCS y JTOKYMEHTax
MixHapogHOro BatOTHOTO (OHIY, Ta 3a

3MICTOM  SIKOTO  BiAMHBAHHSI  JOXOJIB,
OJICP)KAHMUX  3JIOYMHHUM  [UIIXOM, €
MPOIIECOM  TMPUXOBAHHSA 3B S3KIB  MIXK

aKTUBaMH, HaOyTUMH BHACIIJOK BUMHEHHS
3JIOYMHIB, Ta BIANOBITHUMY 3JIOYUHAMH [2].

Tak camo, OPUXWIBHICTH O
BUIICBUKJIAJICHOTO  PO3YMIHHS  CYTHOCTI

jreramizarmii (BiAMHUBaHHS) IIOXO/IB,
OJICpPIKaHUX 3JI0YMHHAM HUISIXOM,
BUCJIOBWJIM  TPEJCTAaBHUKH  HAYKOBOTO

crmiBTOBapHcTBa. Tak, Ha TEPEKOHAHHS
. Yaiikina Ta JDx. llapmana y xoxi

Jierajmzarii (BiZIMUBaHHS) JIOXO/iB,
OJIepIKaHUX 3JI0YAHHUM HIIAXOM,
NPUXOBYETHCS ~ HE3aKOHHE  IOXO/DKCHHS

aKTUBIB, HAaOyTUX BHACIIJOK BUYMHECHHS
3]I04MHYy, a00, 1HAKIIe KaXydd, «OpymaHi»
TpOWIOBI  KOWITM YW  IHIIE  MaifHO
«BIIYUIIAFOTHCS) TS TOTO, jai(o]4}
BUJABAaTUCh HAOyTHUMH TPaBOMIpHO [3,
C. 14]. Cxoxe ysiBI€HHS PO CYTHICTb I[bOTO
SIBUIIA, BUCBITIIOETHCS Y HAYKOBHUX MPALISX
K. Xinreceepa,  sgkuii  3a3Ha4MB, 11O

Jeraiizanis (BlAMMBaHHS) JIOXO/IIB,
OJIep’KaHuX 3JIOYMNHHUM HUIIXOM,
BII0OYBA€THCS JIJIs1 YTBOPEHHS HaJl aKTUBaMU
HE3aKOHHOTO MIOXOJKEHHS 3aBicu

IIPAaBOMIPHOCTI, SIKE PO3MHUBAE 3B’ SI30K
TaKUX aKTUBIB 13 BIAMOBITHOIO 3JIOYHHHOIO
misutbHICTIO  [4, c.11]. Bomnouac, 3a
BIy4HUM 3ayBaxeHHsM J[x. Maninrepa
AKTUBH  JIMIE  BHUJAIOTBCI  HAOYTUMHU
paBOMIpHO (MarOTh 30BHILIHIN BHIIIAA
TaKUX, M0 MalTh 3aKOHHE TOXOJDKCHHS),
OCKUTBKM HE3alleXKHO BiJ CHocobiB  ix
BIIMUBaHHS, «OpyIHI» aKTHBH HIKOJIH HeE
CTaHyTh «4UCTHMI» [5, c. 29].

Ha IOIIOBHEHHS o
BUIIEBUKIIA/ICHOTO, HEOIMIHHOIO
XapaKTePUCTUKOIO  BIIMUBAHHS  JTOXOJIIB,
OJIep’)KaHUX  3JIOYMHHUM  [UIAXOM, €
CIIPSIMOBAHICTh  BIJMOBIAHUX 3aXOJliB Ha
PO3LIMPEHHS MOXKITUBOCTEH TUIS
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MaKCUMaJbHO O€3MEeYHOro, BiJKPUTOTO Ta
MPOAYKTUBHOTO  BHUKOPUCTAHHS  aKTHUBIB,
HAOYTUX BHACIIJIOK BUYMHEHHS 3JI0YHHIB, i3
MiHIMAJIbHUM PU3UKOM HACTaHHS
KPUMIiHAJIBHO-TIPAaBOBUX HACIIKIB,
MOB’SI3aHUX 13 MPEIUKATHUM 3JI0YUHOM, IIO0
BH3HAYac I[IHHICTh BIAMHUBAHHSI JTOXOJIIB,
OJIep)KaHUX  3JIOYMHHUM  IIIJIIXOM,  Ta
BBKAETHCS MOTO KiHIIEBOIO METOIO.

Tak, y HaykoBHX Tmpamsgx i3
3a3HAYEHOTO MUTAHHS KOHCTATYETHCS T€, 110
BIZIMUBaHHS JIOXO/IIB, oJIepKaHUX
3JIOYMHHUM [UISIXOM, J03BOJISIE aHOHIMHO
BUKOPHUCTOBYBAaTH AaKTUBH Yy OQIMiiHHIN
eKoHOMIIi 0e3 mo0oroBaHHs OyTH MiITaHUM
3axo0/laM KpHUMIiHAJIbHOI, IIUBLJILHO-IIPABOBOI
BIJIMOBIAILHOCTI 200 TOMIOHUM 3axojam
[4, c.11]. Takum YHHOM, CYTHICTIO
BiIMUBaHHS IIOXO/IB, oJIepKaAHUX
3MIOYMHHUM [UIAXOM, MPUHHATO BBaXKaTH
NPUXOBaHHS 3B’SI3KIB MK  aKTHBaMH,
HAOYTUMH BHACTIZIOK BYMHEHHS 3JI0YHHIB,
Ta BIJITOBIIHUMH 3JI0YMHAMU JUISt
PO3IIUPEHHS] MOKJIUBOCTEH ISl SKOMOTa
OlmbIn  OE3MEYHOro,  BIAKPUTOTO  Ta
MPOJYKTUBHOTO  BHUKOPUCTAHHS  aKTHUBIB,
HAOYTUX BHACHIJIOK BUYMHEHHS 3JI0YHHIB, 13
AKOMOTa  MEHIIMM  PHU3UKOM  3a3HaTH
KPUMiHAJIBHO-TIPAaBOBUX HACII KB,
MOB’SI3aHUX 13 BYMHEHHSAM IMPEIUKATHOTO
37I04MHY Ta ()aKTOM BHUKOPHUCTAHHS JOXOJIB
Bil Hboro. [IpuHarigHO 3ayBakMMoO, IO
HaTOMICTh, OOIr  JIOXOAIB, OJAEpKaHMUX
3MOYMHHUM IIISAXOM, T03a (OopMalbHOIO
€KOHOMIKOIO (y MeXax Ti HBOTO CEKTOpY
€KOHOMIKH), 3a CIpaBeUIMBUM
tBep/keHHsM B.II. 3axapoBa, He € iXx
BiiMuBaHHsM [6, c. 184].

Pazom 3 THM, KpiM CYTHICHHUX
BJIACTMBOCTEH, y Marepiajiax HayKOBHX
JOCTI/PKeHb ~ BHW3HAYCHHS  BiJIMUBAHHS
JIOXO/IIB, OJAEPKAHUX 3JOYMHHHUM MUISIXOM,
HEPIAKO OXOIUTIOE CIOCOOM JTOCSTHEHHS
BIAMOBIAHAX pe3ynbTaTiB abo
(OPMYITIOETECS 13 BHKJIAJICHHSIM BHUKJIFOYHO
X CIOCOOIB.

3okpema, Jlx. PoGiHCOH 3a3HauuB,
M0 [ 4Yac  BiAMHUBAHHSI  JOXOIIB,
OJIepIKaHUX 3JTIOYNHHUM IIUTITXOM,
HeJlerajgbHi 4M Opy[Hi Tpolli NPOXOISThH
4yepe3 MUK FOPUINYHO 3HAYYIIUX JTIH, MiCIs
SKUX  BOHH  CHPABISIIOTh  BPaKCHHSA
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3aKOHHMX UM YUCTHX. [HaKIe Kaxy4H,
JOKEpEeIo HE3aKOHHO OTPUMAaHUX KOIITIB
IIPUXOBYETHCS yepes MIOCJIIOBHICTD
MPaBOYMHIB Ta (IHAHCOBUX ONEpaIiil Ist
Toro, 1mo0 I Ti KOWTH MOIJIH OyTH
MIPEACTABICHUMH SIK 3aKOHHUW goxin [7,
c. 10]. I1. Jlinei OMHCYE  TPOIIEC
BIZIMUBaHHS JIOXOJiIB, OJIepKAHUX
3JIOYMHHUM NUISIXOM, BKa3yIO4HW Ha Te, IO
CTaTKU 3J0YMHHOIO TMOXO/DKEHHS, ILI0 €
Bpa3JIMBUMH Ta HECTAOUIBHUMH, YMOBHO
MEPETBOPIOIOTHCS Y 3aKOHHY BIIACHICTb, 1110
HAa  BIANOBITHUX TMPABOBUX  IiJCTaBax
PO3MIIIYEThCS Yy Yy4YaCHHKAX (piHAHCOBOTO
pUHKY a0o0 1HIIMX MOAIOHMX OpraHi3amlisx
[8, c. 6]. [ToxiOHUM YKMHOM THEpEIyMOBH Ta
CHocoOM BiIMUBAHHS JOXO/IB, OJEpPKAHUX
3MIOYMHHUM HUIAXOM, MosicHioe b. BipiTxa,
3BEpTAlOYM yBary Ha Te, IO IIITXOM
BUMHEHHS PI3HOMAaHITHUX 3JI0YMHIB
HAOYBa€ThCS BEIMKHA O0OCAT TPOMIOBHX
KOIITIB HE3aKOHHOTO TOXOJKCHHS, SIKUMHU
HEMOJKJIMBO KOPUCTYBATUCh TAKUMHU, SIKUMHU
BOHM € Ha TOM MOMEHT, OCKIJIbKU € PU3HK
BUSBIICHHSI iX 3JIOYUHHOTO TOXOJKCHHS.
3Bakarouu Ha 1€, Ul IPUXOBAHHS AIHCHOTO
MOXO/KEHHSI TaKMX AaKTHBIB Ta HaOYyTTS
TaKMMH 3aKOHHOTO BUTJISATY BAAFOTHCS JO 1X
BIIMUBaHHS MLUISIXOM 1X MapuIpyTH3amii
yepes JIAHIF0KOK MIPaBOYMHIB Ta
¢binancosux omepariiii [9, ¢. 147].

[Ile OinpmI BHpPaXeHO, HIK Yy
BUIICHABEICHUX MIPKYBaHHIX, aKIIEHT Ha
TEXHIYHIA CTOPOHI BIJIMHBAHHSA JIOXOJIiB,
OJIep’KaHUX 3JIOYMHHUM IIJISIXOM, pOOUTHCS
y TEOpeTUYHUX HampaioBanusiax M. Jlesi,
M. Hakomiac Ta T. I'pinGepra.
3a TBEp/DKEHHAM  BYCHUX,  BIIMHBAHHSI
JIOXO/11B, OJIEPYKAHUX 3JIOYUHHUM IUISIXOM, €
TpaHC(HOPMYBAHHSIM IHMX JIOXOIIB TaKUM
YMHOM, 100 HUMH  MOXHa  Oyno
KOpPHUCTYBaTHCh HIOM BOHU € TaKUMH, IO
oJlepKaHi 3aKOHHUM HuIIxoM. TouHilie, 1e
BKJIIOYae y cebe 1)3MiHy OpUIAYHOTO
cTarycy abo mepenauyy MaifHa, 3HAIOYH, 1110
HOTO JDKEeperoM € He3aKOHHA MisUThHICTH, 3
METOI0 TPHUXOBYBaHHS ab0 MacKyBaHHS
HE3aKOHHOCTI TIOXOJDKEHHS IHOTO MaliHa;
2) IPUXOBYBAaHHS YM MACKyBaHHS JiHCHOI
MPUPOJIN, JDKEpea, MICIS pPO3TallyBaHHS,
XapakTepy, pyxy, HaJIeXHOCTI MaiiHa abo
IpaB BJIACHOCTI HA HBOTO, 3HAIOYH, IO
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JUKEpeJIoM [bOTO0 MaliHa € HEe3aKOHHA
nisutbHicTS [ 10, ¢. 493].

binpme TOTrO, Yy IIBOMY KOHTEKCTI
BKpail BaXJIMBO 3ayBaXWUTH, IO aHAII3
MDKHApOAHMX ~ CTaHIApTIB 3  INHUTaHb
3amo0iraHHs Ta MPOTUAIl  BIIMUBAHHIO
JIOXO/IIB, OJCPKAHUX 3JIOYMHHHUM IUISIXOM,
TaKk caMoO gK ¥ BIAIIOBIZHOTO BITYHU3HSIHOIO
3aKOHOJABCTBA, BKa3ye Ha Te, MO IS
MO3HAYEHHS LILOTO SIBHIIIA
BUKOPUCTOBYETHCS TaKe BHU3HAUCHHS, SKE
OXOILIIOE, TOJJOBHUM YHMHOM, CaM€ CIIOCOOH
BIJIMUBaHHS IIOXO/IIB, OJIepKAHUX
3JIOYMHHUM NUIIXOM. Tak, 3BEpHYBIIUCH 110
q. 1 c¢1.209 KpuminanpHOro  KoOJAEKCy
VYkpainu ta 4. 1 cr. 4 3akony Ykpainu «IIpo
3armo0iraHHs Ta MPOTHAII0  Jieramizamii
(BIIMUBAHHIO) IOXO/iB, OJIEpKaAHUX
3JI0YNHHUM HIJIIXOM, (iHaHCYBAaHHIO
TEPOPHU3MY Ta (hiHaHCYBaHHIO
PO3TOBCIOIKEHHS 30poi MacoOBOI'0
3HUIICHHS» (Jam — 3aKOH Mpo 3armo0iraHHs
ta nporunito BJI/®T), Branoces 3’sicyBaty,
IO BIiANOBIAHO [0 3a3HAYEHHUX IIOJI0KEHD

BIZIMUBaHHIM JIOXO/IIB, OJIepXKaHUX
3JIOYMHHAM LIJISIXOM, BBaXKAIOTHCS
BUMHEHHS  (iHAHCOBOI  omepamii  4u

MIPABOYMHY 3 KOIITAMHU a00 1HIIMM MaitHOM,
OJIepYKaHUMH BHACJIIIOK BUMHEHHS
CYCIUJIBHO HEO0E3MeYHOro MpPOTUIPABHOTO
TisHHS, 10  TepeayBalo  Jerami3arii
(BIIMUBAHHIO) JTOXO/IIB, @ TAKO>X BUMHEHHS
Iif, COpsSAMOBaHMX Ha TMPUXOBAaHHA YU
MAacCKyBaHHS  HE3aKOHHOTO  ITOXOKCHHS
TakMX KOIITIB a0o IHIIOrO MaiHa 4Yu
BOJIOZIIHHSL HHMMH, NpaB Ha Taki KOIITH abo
MaiHo, JoKepena ix MOXOIKCHHS,
MICII€3HAXO/KEHHS, TIEPEMIIIICHHS, 3MIHY 1X
dopmu  (IEepeTBOpPeHHs), a TaK caMmo
HaOyTTs, BOJIOAIHHS a00 BUKOPHUCTaHHS
KOIITIB YW IHIIOTO MaifHa, OJepXKaHUX
BHACIIIJOK BUUHEHHS CYCITUIBHO
HEOE3MEeYHOTO MPOTHIPABHOTO [iSIHHS, IO
nepenyBajio  Jieranizamii  (BIIMHBaHHIO)
noxoniB [11; 12]. dopmymroroun mepenik
KOHKPETHHX  JIiH, CIpSIMOBaHUX  Ha
BIIMUBaHHS IIOXO/IIB, oJIepKaHUX
3JIOYMHHMM IUISXOM, a00 IHIIMM YHHOM
MOB’SI3aHUX 13 HUMH, 3ayBaXHUMO, IO
TakKUMH JlIIMH € 1) IpUXOBaHHSA 4YH
MacCKyBaHHSl 1X HE3aKOHHOTO IOXOKEHHS
abo mKepert 1X MOXOKEHHS; 2) MPUXOBaHHS
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Yl MAacKyBaHHS BOJIOJIHHA HHUMH abo IpaB
Ha HUX; 3) IPUXOBAHHS YU MACKyBaHHS iX
MICIIE3HAXO/DKCHHS; 4)3MiHAa iX ¢dopmu
(mepeTBOpeHHs); 5) BUMHEHHSA 13 HHUMH
IIPaBOYHHY; 6) BUMHEHHS i3  HUMH
¢dbinancoBoi  omepamii; 7)iX  HaOyTTS;
8) BosontiHH HUMH; 9) TX BUKOPUCTAHHSL.

Jnst Ginbmn TIIMOOKOTO  PO3YMIHHSA
OCHOBHHX aCIIEKTIB BIAMHMBAaHHSA JTOXOJIIB,
OJIep’KaHuX 3JI0YMHHUM LUIIXOM, HE0OX1aHO
PO3KPUTH CTPYKTYPY HOTO THUIIOBOTO 3pa3Ka,
a TakoX O3HAMOMUTHUCH 13 JIeKUIbKOMa
NPUKIIAIaMU KOHKPETHHUX croco0iB
BIZIMUBaHHS JOXO/iB, OJIepKAHUX
3JI0YMHHUM TLISTXOM.

Tak, HayKOBHI JOpPOOOK BUECHHX Ta
CTIIOCTEPEXKEHHS MPAKTUKYIOUNX (axiBILiB y
chepi 3amobiranHs Ta mporuaii BI/DT
CBITYHTH TPO TE, MO MPOILEC BiIMUBAHHS
JOXO/1iB, OJIEPKAHUX 3TOYUHHUM IIJISIXOM, Y
0araThbOX BHITAJKaX MOXHA IMOJUIATH HAa TPU
cTaii, AKUMH € PO3MIIICHHS, HallapyBaHHS
Ta IHTErparis.

Ha cranii po3mimieHHs BiiOyBaeThCs
BiJTOKpPEMJICHHS aKTHBIB HE3aKOHHOI'O
MOXOJIPKEHHS BiJl 3JI0YMHHOTO JKepena Ta ix
HA/IXO/DKEHHS Y 3aKOHHHMH LMBLIBHHUN 00Ir
(odiuiiiny/popManbHy €KOHOMIKY, TIOTIK
3aKOHHHMX TPONIOBHX KOIITIB Ta IHIIUX
€KOHOMIYHUX OJlar) MIISXOM BYMHEHHS 13
HUMU BIJIITOBITHUAX MPaBOYHNHIB Ta
¢iHaHCOBUX omepalid y paMmkax IiTOBHX
BIJIHOCHH 13 ()IHAHCOBUMH yCTaHOBaMH abo
NEeIKUMU IHITAMHA cy0’exTamu
rOCIIO/IapIOBAHHA. 3a PAaxXyHOK IUX KPOKIB
BiZIOyBa€ThCS pO3ipBaHHS 3B’SI3KIB AKTUBIB
HE3aKOHHOTO ITOXOKEHHS 13 BIAMOBIIHUMU
MpeIUKaTHUMU 30YNHAMU Ta
3a0e3meuyeTbcss MOOUTBHICTh IIUX AKTUBIB.
Hampuknan, rotiBka, onxep:kaHa BHACHTIIOK
KOPYNIIHHUX 3J0YMHIB, BHOCHUTBCS Ha

0aHKIBCBKMII ~ paxyHOK,  paxyHOK Yy
1HBECTULIIHIN oprasizarii abo
0e3mocepelHbO  BHUKOPHCTOBYETbCA IS

npunbaHHs aktuBiB [9, c.147-148; 10,
c.494]. IlepBuHHE pO3MIIIEHHS HEPIAKO
CYNMPOBOKYEThCA: 1) BUBEJACHHSIM aKTHBIB

3aKOpJIOH, y JeAKMX BHUIAAKaxX, [0
IOPUCAMKINN 13  MUIBFOBUM  PEXKHMOM
OMOJIaTKyBaHHS, IIISIXOM ¢bi3uuHOTO
MepeMillieHHsT  TOTIBKOBMX  KOIITIB  3a

JIOTIOMOTOI0  Kyp’€piB  Ta TPaHCIOPTHUX

Herald of Zaporizhzhia National University. Jurisprudence

opraHizauii, IUIIXOM IepepaxyBaHHsA X 3a
yMOBaMHU (DIKTUBHHX €KCIOPTHO-IMIIOPTHHUX
orepauiid, a TaKOX IMUIIXOM EJIEKTPOHHHUX
nepekas3iB, BAKOPUCTAHHS KPUITOBAIIOTH Ta
THIIHIX BIpTyaJIbHUX IIHHOCTEH;
2) CTPYKTypyBaHHAM a00 MOAPIOHEHHAM —
BUKOPUCTAHHS TPOLIOBUX KOMITIB y CyMax,
MEHIINX 3a OpPOTOBE 3HAuYEHHS,
NEPEeBUIIEHHS! SKOr0 TATHE 3a Co0O0K0
BXXUTTA CHEMIAIbHUX 3aXO0IIB 3amoOiraHnHs
ta nporumii  BJ/®T, i3 MoxJIHMBHUM
3ay4yeHHsIM 0araTOYMCICHHUX IiJCTaBHUX
oci0;  3)3MmimryBaHHSM 13  3aKOHHUMH
noxonamu; 4) ¢hbakTUYHO  Oe3MiACTaBHOIO
BUIUIATOI0 BUHATOPOJM 32 CTBOPEHHS a0o
KOPHUCTYBaHHS 00’exTamMu npas
IHTEJIEKTYaIbHOI ~ BJIACHOCTI  (aBTOpChKA
BHHAropoja, posuITi Tomo) abo I1HIIMMH
HeMaTepiaJTbHIMU aKTUBaMH;
5) npuaOaHHSIM  HEPYXOMOTO,  OCOOJIHBO
I[IHHOTO PyXOMOTO MaifHa (BHCOKOBapTiCHE
JKUTJIO, JTOPOTOIIHHI METajaul Ta KaMiHHS,
TPaHCHOPTHI 3acobwm Ta inmoro) [1, c. 26; 9,
c. 148; 13, ¢. 9].

CyKyIHICTB 3axO0/IiB, 10
BXKUBAIOTHCA JI0 BXKE€ PO3MIIIEHUX JOXOIB,
OJIEPKAHUX 3ITOYUHHUM [UISIXOM,
y3arajlbHEHO HAa3WBAIOTHCS HAIllapyBAHHSIM.
3a 3micTOM po3’sicHeHb, BUAaHuX CBITOBUM
0aHKOM, MiClI1 YCHIIIHOTO HPOHUKHEHHS
JOXOIiB, OZEP)KaHUX 3IOYMHHUAM IIIJISIXOM, Y
dopmanbHy €KOHOMIKY, Hacammepen, y ii
(b1HAHCOBHIl CEKTOp, 31MCHIOETHCS 3HAYHA
KIIBKICTh IiM 13 HUMHM, 110 HaKIaJarOTbCs
O/IHA Ha IHNOIY, Ui BIJJQJICHHS iX BIf
JiHCHOTO JpKepena X MOXOKEeHHS Ta Horo
IpUXOBaHHs (MacKyBaHHs). MeToro nux Jii
€ YCKJIaJHEHHs BIJICTE)KEHHS pyXy aKTUBIB
Ta  BCTAHOBJEHHS  iX  3B’S3KIB 13
NpeIMKaTHUMU 37mounHamu. Hampukmian,
YacTMHA KOPYIUINHUX JT0OXO/IB MOXe OyTu
BUKOpPUCTaHa JAJsl NMpUAOaHHS TOBapiB, ILIO
MI3HINIE MPOJAIOThCA 13 OTPUMAHHAM 3a Lie
3aKOHHUX TPOIIOBUX KOIITIB, SKi, MiCIs
TOTO, 1HBECTYIOThCSI Yy CTaTyTHHUH KamiTall
abo [[iHHI ~ Tamepd  TOCHOJAPCHKOTO
TOBapUCTBa (BITUHU3HSHOTO abo
3apyO1’KHOT0), KOHBEPTYIOTbCS Yy 1HO3EMHY
BAJIOTY, [OBTOPHO  pO3MILIYIOTbCS Y
JEeKITbKOX 1HO3eMHUX ¢biHaHCOBUX
YCTaHOBAaX Ha paxyHKax, IO HaJeXaTh
HiAKOHTPOJIBHUM IOPUJIMYHUAM oOco0aM 13
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¢iktuBHUM cTatycom [9, c. 147-148; 10,
c. 494].

3aBepiIyeThCsi MPOIEC BiJIMUBAHHS
JIOXO/IIB, OJEPKAHUX 3JI0YMHHHUM IUISIXOM,
ix iHTerpaniero y odiniiiHy eKoHOMIKY (i3 iX
HAJIKHUM OTOJATKYBaHHAM Ta
BUKOHAHHSAM IHIIHUX ITOJIOHMX OOOB’SI3KiB)
JUIsL  CTBOPEHHS  BpaKEHHS MO0  IX
3aKOHHOTO TIOXOJDKEHHS Ta MOJAJIBIIOTO X
BUKOpHUCTaHHA. Hampukian, CTBOPIOETHCS
0i3HeC, IO IIOB’S3aHMM 13 MacIITaOHUM
TOTIBKOBHM OO0ITOM (3aKjaj TpoMaJICbKOTO
XapuyyBaHHS TOINO), y SKUH MOXHA BKJIACTH
JIOXO/IM, OJIepXKaHl 3JI0OYMHHUM IUISAXOM, Ta
BUBECTH iX SIK (DIKTUBHUM YUCTHIA MPUOYTOK
ab0 BUIUIATH B PpaXyHOK MOTalIeHHS
Kpeauty. SIK HaCHiIOK, 3JIOYMHHI JOXOIU
HaOyBalOTh  BHUIJISIAY TUX, L0 Oynu
oJieprkaHi 3aKOHHUM 1utsaxom [10, c. 494].

Omke, y NpakTUYHIA TIUIOMIKHI
BiIMUBaHHS IOXOIB, OJIEpKAHUX
3MIOYMHHUM [UIIXOM, HEOJAMIHHO BKIIIOYA€E
iX HaIXO/DKCHHS y 3aKOHHUW IMBUIBHUAN
0o0Il' NUISIXOM KOPUCTYBAHHSA MOCIyraMu
(biHAaHCOBUX YyCTAaHOB a00 [ESKUX I1HIIUX
NOIIOHUX Cy0’€KTIB TOCIIONAPIOBAHHS, IO €
MOCepeIHUKAaMH  MDK ~ akTUBaMU  Ta
dbopManbHOIO eKOHOMIKOI. Ha momoBHEHHS
0 TOTO, MOXYTh B)KHUBATHCh 3aXOJU JUIf
YCKJIaIHEHHS BIJICTEKEHHS PYXYy aKTHBIB Ta
BCTAHOBIICHHS 1X 3B’SI3KIB 13 IPEIUKATHUMU
3JI0YMHAMU (Hampukmam, BUYMHCHHS
JEKITBKOX bopmanpHuX CKJIaIHUX
IpaBOYMHIB Ta (DIHAHCOBUX  OIeparii
BIJIHOCHO THUX CaMHX aKTHBIB), MICJIS YOTO
BOHHU BHKOPHCTOBYIOTBHCS Y paMKax JIJTOBHX
BITHOCMH 13 peajlbHHUM EKOHOMIUYHUM
eekToM,  BHACHIZOK  HYOTO  JIOXOJIH,
oJiepKaHi 3II0YUHHUM [IIIXOM,
MaKCHMaJIbHO HAOIKAIOTHCSA 32 BUTIISIOM
JI0 THX, 110 MAIOTh 3aKOHHE TIOXO/KEHHSI, Ta
MOXXYTh 13 JIOTPHUMAHHSM 3HAYHO MEHIIIHX
3ax0[iB 00ayHOCTI CHIPSIMOBYBaTUCh Ha
3aJI0BOJICHHS TTOTPeO 3aiHTEPECOBAHUX OCI10.

[TixOusaroun MiJICYMKH
JOCIIIJDKEHHS TIOHSATTSA TIPO  BiJIMUBAHHS
JIOXO/IIB, OJCPKAHUX 3JTOYHMHHHUM MUIIXOM,
3a3HAYUMO, 110 CYTHICTIO I[LOTO SIBUIA €
MPUXOBaHHS  3B’SI3KIB MK  aKTUBAaMH,
Ha0yTUMH BHACIIJIOK BYMHEHHS 3JI0YHHIB,
Ta BIJITOBIAHUMHA 3JIOYMHAMU IS
PO3IIMPEHHS MOXJIMBOCTEH IS  SKOMOTa
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OUTBII  BIIKPUTOTO Ta MPOAYKTUBHOTO
BUKOPHUCTAHHS aKTHUBIB, HAOYTHX BHACIIIOK
BUMHCHHS 3JIOYMHIB, 13 SKOMOTra MCHIIIHM
PU3UKOM 3a3HATH KPHMiHAJIbHO-TIPABOBHUX
HACHIAKIB, MOB’A3aHUX 13 BYHHEHHIM

MPEIUKATHOIO  3JIOYMHY Ta  (hakToM
BUKOPUCTaHHA  JOXOJIB  BiA  HBOTO.
Cnocobamu BIZIMUBaHHSA JIOXO/IIB,

OJICp’)KaHUX 3IIOYMHHUM [UIAXOM, IO 32
MDKHApOJAHUMHU CTaHJIaPTaMU BKIIFOUAIOTHCS
0 3aKOHOJIABYOTO BHU3HAYCHHS  IIHOTO
ABUILA, € TPUXOBAHHS YW MaCKyBaHHS
HE3aKOHHOTO TIOXOJ/DKCHHSI TaKWX JOXOIIB
abo JpKepen iX TMOXOPKEHHS, MPUXOBaHHS
Yy MacKyBaHHsS BOJIOJIIHHS HUMHU a0o0 mpaB
HA HHX, NPUXOBAaHHS UYMW MAaCKyBaHHS iX
MICIIE3HAaXO/DKeHHs; 3MiHAa 1X  dopmu
(mepeTBOpeHHs), BYMHEHHS 13  HHUMH
NPaBOYMHY, BUMHEHHS i3 HUMH (DiHAHCOBOI
omeparii, a TakoX iX HaOyTTs, BOJOIIHHS
HUMHU Ta X BUKOPHUCTaHHS.

[Tpu BOMY, MacIITaOHUMU
JNECTPYKTUBHUMHU HACTIKAMHU BiJIMUBAHHS
JIOXO/IIB, OJEPKAHUX 3JIO0YMHHHUM MUISIXOM,
00yMOBITIOETHCS. HEOOXITHICTh 3armo0iranHs
Ta TPOTUAII TPOsSBaM ILOTO  SBUIIIA.
VY3araJlbHUBIIM TOJIOKEHHS Ta BHUCHOBKHU
HAyKOBHX JIOCHIJKCHb 3 IIbOTO TMTAHHS,
3ayBaXHMO, 110 BIAMUBaHHS JOXO/IIB,
OJIepIKaHUX 3JIOYNHHUM [IUISTXOM,
6e3nocepeIHbO 200 OMOCEePEAKOBAHO:

a) CTBOpIOE OLIBII  CIPUATINBE
CepeOBHILE AJIs 3TOYMHIIB:

— ybe3meyye  3JIOYMHIIB BiJ
BUKPUTTS,  YCKJIQJHIOIOYM  BUSBIICHHS
3JIOYMHHUX  JIOXOAIB Ta BCTaHOBJICHHS
B3a€MO3B’SI3KIB 13 IIPEIUKATHUMU
3JIOYMHAMU Ta MPUYETHUX JI0 X BYNHCHHS;

—  JI03BOJISIE 0e3mneperIKoIHO
KOPHUCTYBaTUCh HE3aKOHHUMH JI0OX0JaMu 0e3
HeOesmekn 11X KoH(ickamii (3a0e3meuye
JMOXITHICTh TMPEAUKATHUX 3JO0YUHIB AJA
¢biHaHCYBaHHS HACTYMHUX TaKUX CaMo
MPEeIMKATHUX Ta 1HIIWUX 370YHHIB, a TAKOXK €
3aMOpyKOI0 33J0BOJICHHS 1HIIMX TOTPeO
3JIOYMHILIIB, CIpHse pPO30YAOBI  Mepexi
KOPYIMIIIHHUX 3B’SI3KIB 13 TPEACTaBHUKAMH
BIAJAM [N YHUKHEHHS  KpUMiHAJIbHOI
BIJIMOBITAJILHOCTI 32 TMPEANKATHUN 3JIOYHH
Ta 1HIIOTO 3JI0YMHHOTO CIiBPOOITHUIITBA);
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0) YMHUTH HETaTUBHUU BIUTUB Ha
HOPMaJIbHUIA nepeoir €KOHOMIYHUX
BiJTHOCHH:

—  CIIOTBOPIOE PUHOK 1HBECTHIIHA —
KOIITH BUKOPHCTOBYIOTBCS JUTST
1HBECTYBaHHS HE U1 OTPUMAaHHS JOXOIB, a
JUIST  TIPUXOBAHHS  IIMX  KOIITIB, IO
HENPUPOJHBO  3MEHIIYE  IONUT  Ha
IPOMO3HULIi 13 BUCOKOIO Ta MaJOPHU3UKOBOIO
JIOXOJIHICTIO Ha KOPHUCTh THX, LI0 € MEHII
SIKICHUMH, ane CYNPOBOKYIOTHCS
He()IHAHCOBUMH BHUTOJ[aMH, OB’ S3aHUMU 13
MPUXOBAHHIM Ta MaCKyBaHHSM
MOXO/DKCHHST KOIITIB (K HACTIAOK, KOIITH
BKIIQJIAIOTBCSI B AKTUBH 3  HU3BKOKO
€KOHOMIYHOIO aKTUBHICTIO);

— BHKpPUBJSE€ pPHUHKOBI IIHA —
oco0u, 10 BiIMUBAIOTH JIOXOJHU, OJepKaHi
3JI0YMHHUM [UIIXOM, HEPIAKO CIIJIA4yIOTh 32
Nesiki 00’ €KTH MMBUIBHUX TpaB (0COOIHMBO
[[IHHE pyXOMe€ MaiHO, HEepyxoMe MaifHo,
KOPIIOPATHBHI TpaBa TOIIO) OUIbIIE, HIX X
pUHKOBa BapTICTh, a L€ MOXE CTaTu
Karajxi3aTopoM 10  HEOOIPYHTOBAHOTO
HiTHATTS I[iH Ha MEeBHI TPYIU TaKUX TOBapiB
1 mociayr Ta, SK HACHIJOK JI0 3BYXCHHS
MO>KJIMBOCTEH 3aKOHOCIYXHSIHHX CYyO’€KTIB
TOCITO/IaPIOBAHHS,

— BIUIMBAa€ Ha MOMUT Ha TPOIIi Ta
KypCH BaJoT;

—  TiJIpuUBae CIIpaBeIJIMBE
KOHKYpPEHTHE CEPEIOBUIIIC qyepes
OJIep’)KaHHA OKPEeMUMHU YYaCHHUKAMU PUHKY
HEO0OYMOBIICHUX ix TOCITO/IAPCHKOI0
TiSUTBHICTIO TIepeBar, IMOB’S3aHUX 13 1X

KpUMiHATBHHIX
HEJOCTYITHUMH );

—  TpU3BOJUTH JO TMOCIA0JICHHS
€KOHOMIK KpaH, 1110 PO3BUBAIOThCS, Ta KpaiH
MEePEexiTHOro Mepioay 4epe3 Te, MO y XOIi
BIZIMUBaHHS JIOXO/IIB, oJIepKaHUX
3JIOYMHHUM MUISIXOM, KaImiTaj, 3a3BUYaid, 3
TaKUX KpaiH MepeMillyeThCs 10 PO3BUHYTUX
KpaiH i3 OUIBII  TPOrpEecUBHOIO  abo
(IHAaHCOBOIO CHCTEMOIO ab0 110 O(IIOPHUX
IOPUCIHKIIIH;

B) CTPUMY€E EKOHOMIUYHUN PO3BUTOK
KpaiHH, 3MEHIIYI0Un i MpUBAOIUBICTD IS
3aJIy9€HHS MDKHApPOJIHOTO CHiBPOOITHHIITBA
Ta PO3MIIIEHHS 1HO3EMHUX 1HBECTHIIIMH,
3BYXKY€ JIOCTYNl JepXaBdh JO CBITOBHX
(GiHAHCOBUX  PHHKIB, YHM  YCKJIQJHIOE
dbopMyBaHHS Ta peami3alilo eKOHOMIYHOT
nomrtuku [2, c¢.4; 8, c.2; 9, c.150; 10,
c. 490; 14, c. 48-55;].

3 ypaxyBaHHSIM BHILEBUKIIAJCHUX
o0CTaBMH, WIO CBiAYaTh TPO 3HAYHHHA
pPYWHHIBHMI BIUIMB BiJIMUBaHHS JOXO/IIB,
OJIep’)KaHUX 3JIOYMHHUM IUISIXOM, Ha CTaJIAN
PO3BUTOK  CYCHUIbCTBA, MDKHApOAHUMHU
CTaHJapTaMH JUIsl 3arO00IraHHs Ta MPOTHIIT
posiBaM [bOTO SBHILA [UIIXOM
MaKCHMaJdbHO  IOBHOTO  BUKOPHCTaHHS
MIPEBEHTUBHOTO Ta PETPECUBHOTO
MOTEHLIaNy I1HCTUTYUIHHUX Ta MPaBOBHUX
YTBOpPEHB 3aMmo4YaTKOBaHHM
aJMIHICTPAaTUBHO-TIPAaBOBUI CKJIQJTHUK
CHUCTEMH 3armo0iraHHs Ta MPOTUIIT
BIJIMUBAHHIO JIOXO/IIB, OJIEpIKAHUX
3MIOYMHHUM [UISIXOM, Ha JIOTIOBHEHHS JO

yIpyIlyBaHb €

(GiHAaHCYBaHHSM 32  pPaxyHOK  KOIITIB KPHMIHQJIBHO-IIPABOBHX, KPUMIHAIBHO-

HE3aKOHHOI'O HOXOIKECHHS (1HIIIIM nponeCyalbHMX Ta IHIOAX  3aXOAIB  Ta

cy0’ekTaM  TroOCHOJaploBaHHS  pecypcu MPOLEYP MOIOHOr0 MPU3HAYCHHSL.
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PO3ILJI IV. AKTYAJIBHI ITPOBJIEMHA
KPUMIHAJIBHOI'O IIPABA TA KPUMIHOJIOTII;
KPUMIHAJIbHO-BUKOHABYE ITPABO
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Knrwuoei cnosa:

oomaune HACUTILCMEBO,
eKoHoMiuHe HACUTILCMBO,
nO30A61EeHHS JHCUMILA, 3HULWEHHS
abo NOUKOONCEHH MAUHA.

Haoditiuno oo peoxonesii:
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Ipuiinsmo oo opyxy: 06.02.2019

VY craTTi po3riAgaroThCs MPOOJIEMHI MHUTAHHS OB A3aHiI 3 TMOSIBOIO
HOBOTO JIsi KpUMIHANBHOTO TpaBa YKpaiHU HOHATTS €KOHOMI4HOTO
JOMAIIHLOT'O0 HACHUJIBCTBA. ABTOPKA HAroJOIIyE€ Ha HEAOCKOHAIOCTI
JOCHI/KYBaHOI ~ KpUMiHambHO-TIpaBoBoi ~ Hopmm  (ct. 126"
KpuminaneHOro Kojekcy YKpaiHu), a came Ha TMOsiBI KOHKYPEHIl
MDK €0 Ta HU3KOKIO IHIIMX HOPM i3 HaOpaHHSIM CHIM 3aKOHY
Vipainy Big 06.12.2017 Ne 2227-VIIl. IlpoanamizoBaHO TOHSITTS
E€KOHOMIYHOT'O HACHJIBCTBA SIK BHJY JOMAIIHLOTO HAacHJbCTBA. Ha
MiJCTaBl [BOTO  aHajli3y aBTOpKa pOOUTh BUCHOBKH  IIPO
HEJOIIBHICTG PO3MIMIEHHS 3a3Ha4eHoi Hopmu B posaim 1l
Kpuminameaoro kxomekcy Ykpainm KK Vkpainn. CraBuThCA TIif
CYMHIB BiIITOBIHICTh 3aKOHO/IaBYMX BU3HAYCHD IMOHATH JIOMAITHLOTO
HACHJILCTBA Ta €KOHOMIYHOTO HACWIJILCTBA MOTPeOaM KPUMiHAIBHOTO
npasa.

Ecomomic domestic violence as a new concept in the crriminal law of Ukraine

Plutytska K. M.

Zaporizhzhya national university, str. Zhukovskogo, 66, Zaporizhzhya, Ukraine

plutio@i.ua

Key words:
domestic violence, economic
domestic violence, deprivation of
housing, destruction or damage
to property.

Domestic violence is a big social. It was believed that domestic
violence was purely family affair. That’s why it was not accepted to
speak about it. The problem of the existence of domestic violence has
always been characterized as complex and controversial. In addition,
acts related to domestic violence remain largely latent.

The international community has made great efforts to counter this
disgraceful phenomenon by creating a network of parliamentarians
and holding large-scale campaigns. The Council of Europe has given
a concrete form to its action by adopting the Convention on the
Prevention and Combating of Violence against Women and Domestic
Violence, which was proposed for signature in Istanbul on May 11,
2011.

The Istanbul Convention is a comprehensive international instrument
aimed at protecting, preventing, judging and developing a strategy for
combating violence against women and domestic violence.

Ukraine signed the Istanbul Convention on November 7, 2011,
although it has not yet ratified it.
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Nevertheless, the Verkhovna Rada adopted the laws «About
prevention and resistance to the domestic violence» and «About
rectification of the Criminal and Criminal Procedural Codes of
Ukraine in order to implement the provisions of the Council of
Europe Convention on preventing and combating violence against
women and domestic violencex». Thereby, a new concept of economic
violence is introduced into the Criminal Code of Ukraine.

The author analyzes the concept of economic violence as a form of
domestic violence.

The author believes that consolidating the state's intentions to
counteract and prevent domestic violence at the legislative level is an
important and necessary step that fully meets the requirements and
views of the international community.

At the same time, adopting amendments to the Criminal Code of
Ukraine, the legislator was guided mostly by political and formal
considerations. The author substantiates that the direct object of
economic domestic violence does not correspond to the generic object
of the second section of the Criminal Code of Ukraine.

This provision of criminal law will compete with other related
provisions of the Criminal Code of Ukraine.

Also, author underlines the imperfect of definition of domestic and

economic violence for the purposes of criminal law.

JloManiHe HaCHJIBCTBO TPUBAIUNA Yac
€ COIIALHOIO MPOOJIEMOIO JTIOBOJII 3HAYHOTO
macmtady. [Ipo HpOro O0yno He HPUIHATO
TOBOPUTH B TOJIOC, 00 BBaXaJlOCh, IO 1€
cyTo ciMmeliHa crpaBa. [Ipobnema icHyBaHHS
JIOMAITHBOTO HACWJIbCTBA 3aBXKIU
XapaKTepu3yBaiach SIK CKJIa/IHA 1
cynepeuwnnBa. Kpim Toro, misiHHS TOB’si3aHi
3 JIOMAIllHIM HAaCUIBCTBOM 3/€01IbIIOTO
3TUTIIAFOTHCS JIATCHTHUMH.

MixHapoaHa CHOUTBHOTA JIOKJala
YUMaJI0 3yCHJIb TIOJO0 MPOTHMIII I[HOMY
raneOHOMY SIBHIY [UISIXOM CTBOpPEHHS
Mepexi MapliaMeHTapiiB Ta TPOBEICHHS
HIMPOKOMACIITAOHUX KaMIIaHIH. Pana
€Bpony Hajana KOHKPETHOI (OpMU CBOIM
TisIM, YXBaJIMBIIHN Kounsenriro npo
3aro0iraHHs HaCWJIbCTBY CTOCOBHO JKIHOK 1
JIOMAIIHbOMY HAaCWJIBCTBY Ta OOpoThOy 3
[IUMU SIBUIIAMH, sKa Oylia 3ampONOHOBaHA
s mianucanHs B CramOymi 11 TpaBHS
2011 p.

CramOynbchKa KOHBEHITIS —
KOMIIJIEKCHUH MDKHAPOHHIHA aKT,
CIIpSIMOBAaHWWA Ha 3axXHUCT, 3aroOiraHHs,
CYIOBY BIAMOBIJAIBHICTh 1 BHUPOOJICHHS
cTparerii 'y cdepi NpOTUIlT HACHIBCTBY
[I0JI0 KIHOK Ta JOMAalTHhOMY HAaCHIIbCTBY
[1,c. 6].

Herald of Zaporizhzhia National University. Jurisprudence

Vkpaina mnianucana CraMOynbCbKy
kouBernito 07.11.2011 p., xoua nmoci ii He
patudikyBaia.

Tum ©He w™enme Oynu 3poOiieHi
BIJINOBI/IHI TIPOTPECHBHI KPOKH, a came
npuiiHarts BP VYkpainu 3akony VYkpainu
«Ipo 3aro0iraHHs Ta MPOTHIIO
JIOMAIIHbOMY HacuibCTBY» Bif 07.12.2017
Ne 2229-VIII, sxuit ©HaOpaB YHHHOCTI
07.01.2018 [2] 1 cepem 1HIIUX HOBEN
BBOJUTh HOBE I YKpaiHM BH3HA4YECHHS
€KOHOMIYHOTO HACUJILCTBA, SK OJHIEl 3
(GbopM TOMaIIHBOTO HACUIIbCTBA.

Kpim Toro, BiAHmOBiTHO 110 3aKOHY
Vkpainu  «[Ipo  BHeceHHsT 3MiIH 10
KpuminanbHoro Ta KpuminanbHoro
MPOIIECYaTbHOTO  KOJEKCIB  YKpaiHu 3
MeTOl peanizaiii monoxenb KoHBeHIIT
Panu €Bponu npo 3amobiraHHs HACHIJIbCTBY
CTOCOBHO JKIHOK 1 JOMAaIlIHbOMY HacHUJIbCTBY
Ta O00OpoTEOy 3 IHMMH SBHIIAMH» Bi
06.12.2017 Ne 2227-VIIl, KpuminansHuit
kogekc Ykpainu (mam — KK Ykpainu) 6yne
nomoBHeHo  crarreto 1261 «JJomamne
HaCHIJIBCTBO» [3].

Ileena piy, mo mpobremaTuka
IOMAITHEOTO HACHWJILCTBA 3aMMaila Ha
TUIBKA 3aKOHOJIABI[IB, a cTaBaja 00’ €KTOM
HAayKOBHMX TNOWIYKIB (haxiBLiB, HAYyKOBIIIB
pi3HuX  cdep  3HAHb:  KPUMIHOJOTIB,
COLIOJIOTIB, MCHUXOJOriB, (axiBUiB 13
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KPUMIHQJIBHOTO, aJMIHICTPAaTHBHOTO IpaBa
Tomo. Tak, MOCIIKEHHIO 3a3HAYEHOI'O
MMTaHHS TPUCBATUIM CBOi mparii A. baiina,

O. bapanoga, I. bacucra, A. biara,
B. Bpuxuk, A. T'amaii, B. I'amaii,
I'. T'op6oga, JI. T'onosko, O. 'ymis,
O. Ixyxa, H. JloBranp-boukoBa,

I. dpo3noBa, [.3abpona, K. JleBuenko,
M. Jlerennka, T. ManuHOBCBEKa,
T. MipoImHH4€eHKO, T. Muxaiinina,
B. MypaHoBa, M. ITamkoBCEKa,
O. Tkanenko, I. [llanosan, I'. XpucroBa ta
iHII. BogHodac, HEOOXiIHO 3a3HAYHUTH, IO
OUTBIIICTh HAYKOBUX TMpalb TNPHUCBIUCHUX
KPUMIiHAJIBHO-TIPaBOBI XapaKTEPUCTHI
HACWIBCTBA B CIM'i, 3 ypaxyBaHHIM
MaliOyTHIX  3MIH  BTpayalOTh  CBOIO
AKTYaJIbHICTh, IO 3YMOBIIIOE HEOOXIiTHICTh
HOBOTO OCMHCJICHHSI 3aKOHOJIaBYMX 3MiH Yy
TOMY 4YHCII B YacTHHI KpUMiHAm3aIil
JIOMAIITHLOTO HACUJIHCTBA.

Tak, CramOynbcbka  KOHBEHIIisS
BU3HAUAE <«JIOMAIIHE HACHIIBCTBO», SIK YCi
aKkTu ¢izuyHOTO, CEKCYaJIbHOTO,
TICUXOJIOT19HOTO abo €KOHOMIYHOTO
HACWJIbCTBA, 5IK1 BOYBalOThCA B JIOHI CiM’1
Yl B MEXKax MICIS MPOKUBAHHS a00 Mik
KOJIMIIHIMU YU TENEpilIHIMU MOAPYAOKIMU
abo MmapTHepaMu, HE3aJeKHO BiJ TOTO, YU
MPOKUBAE MPABOMOPYIIHUK Y TOMY CAMOMY
MiCIIl, IO ¥ XKepTBa, YU Hi a00 HE3aJIekKHO
BiJl TOTO, YU MPOXKHBAB MPABOMOPYIIHUK Y
TOMY CaMOMY MicIli, 1110 i *epTBa, 4M Hi [4].
Boanoyac BU3HaueHHs caMe €KOHOMIYHOTO
HacuiabcTBa CTamMOysibChKa KOHBEHIIIS HE
OpOMOHYye.  3a3Ha4yuMoO, 1[I0  TOHSTTS
«EKOHOMIYHOTO HACHUJILCTBA» € HOBUM JJISI
KPUMIHAJIBHOTO MpaBa YKpaiHH.

3akoH Ykpainu «IIpo 3anobiranns ta
OPOTHIIII0 JIOMAlllTHbOMY HACHUJIBCTBY» 31
CBOro OOKY BH3HAYa€e JIOMAITHE HACHIBCTBO
gk misHHES (@i abo  Oe3misUTbHICTB)
(G13UYHOTO, CEKCYalbHOTO, MCHXOJOTIYHOTO
ab0  eKOHOMIYHOTO  HACWJIbCTBA, IO
BUMHAIOTECI B CIM’T 4H B MeEXax MICI
NPOKUBAHHSA a00 MK poandamu, abo Mix
KOJIMIITHIM Y TETEPIITHIM TOIPYAOKIM, a0
MDK  IHIDMMH ~ Ooco0aMHu, SIKIi  CHLIbHO
MIPO’KUBAIOTh (IIPOKUBAJIM) OJHIEI0 CIM €O,
ae He mnepeOyBaloTh (He mepedyBain) y
POJIMHHUX BIIHOCHHAX YW y U001 MiX
co0010, HE3aJEeKHO Bil TOTO, YM TPOKUBAE
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(mpokuBasia) ocoba, siKa BUMHUIIA JOMAITHE
HAaCWIbCTBO, y TOMY CaMOMy Micii, IO H
nocTpaxaaia ocoba, a TakoK IOrpo3u
BUMHEHHS TaKUX JUSHB. HaBenene
BU3HAYEHHS 3arajioMm BIJIIOBiIae
Bu3HaYeHHI0O CTamMOynbChKOi KOHBEHINT U
cepen GopM JTIOMANTHROTO HACKIILCTBA TAKOXK
Ha3MBa€ CKOHOMIYHE.

Ilin exoHOMIYHUM HACUIBCTBOM Y
3akoni VYkpainu «lIpo 3amobiranHs Ta

NPOTHIII0  JIOMallHbOMY  HACHJIBCTBY»
PO3yMi€ThCs dbopma JIOMAIIHBOTO
HAaCWJIbCTBA, IO  BKJIIOYAa€E  YMIKCHE

M030aBJICHHS JKHTIA, 1XKi, OJATY, IHIIOTO
MaiiHa, KOWITIB YW JIOKYMEHTIB  a0o
MO>KJTBOCTI KOPHCTYBATHCS HUMU,
3anuiieHHss 0e3 JOMIAQy YW MiKIyBaHHS,
NEPENIKO/KaHHS B OTPUMaHHI HEOOX1THHUX
nocnyr 3 JIKyBaHHS uM peaOimiTarii,
3a00pOHY NpaLOBaTH, NPUMYIIYBaHHS 10
mpaii, 3a0OpOHY HaBuYaTuCS Ta 1HIIL
IPABOIOPYIIICHHS €KOHOMIYHOTO
XapakTepy.

Sk yxe 3a3HavaIOCSd BHUIIC CHUCTEMa
3ax0MiB 13 3amo0iraHHs Ta MPOTUIIT
JIOMaITHbOMY HACHJIbCTBY BKIIIOYae B cele
KpUMiHAJTI3aIlI0 bOTO IisSHHS, Mo i Oyne
Bimobpaxene y cr. 126" KK Vipainn y takiit
penaxiii:

«Crarrs 126", Jlomamse HacHIbCTBO

Homarrne HaCUJIbCTBO, TOOTO
YMHCHE CUCTEeMaTUYHE BUYMHEHHSI
¢13u4HoOTrO, MICUXOJIOTTYHOTO abo
€KOHOMIYHOTO HACHUIIBCTBA 1100 TOIPYHKS
Yl KOJMUIHBOIO MOJAPYXOKs al0o 1HIIOT
ocobn, 3 KO BUHHUN mepeOyBae
(mepeOyBaB) y ciMeiiHMX ab0 OIM3bKUX
BITHOCHHAX, IO MPHU3BOAUTH 10 (DI3UUHUX
ab0 TMCUXOJIOTIYHMX CTpa)KJaHb, pPO3Ja/iB
3J10pOB’S, BTpaTH Mpare3aaTHoCTi,
€MOILIIHOT 3aJeKHOCTI a0 MOTipUICHHS
SKOCTI JKUTTS ITOTepIiyiol ocodu, -

KapaeThCsl TPOMAJICBKIMH POOOTaMHU
Ha CTPOK BiJ cTa I'SITIECATH IO ABOXCOT
COpOKa TOJWH, a0 apemToM Ha CTPOK [0
IIECTH MicsAIiB, ado OoOMEXKeHHSIM BOJII Ha
CTPOK J0 II'SITWU POKiB, a00 TO030aBIEHHSIM
BOJII HAa CTPOK JI0 IBOX POKiBy [3].

3azHaunmo, 10  CraMOyibCchbKa
KOHBEHIIIA BJIACHE HE BUMaraia
KpUMiHai3amii came €KOHOMIYHOTO

HaCcHJIbCTBA, TOMY MOroaKyeMocChb 3
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H. losranp-boukoBoro [5, c¢. 193] 1
BBAXKAEMO, IO BBEACHHS HOBOTO IOHSTTS
1o KK Ykpainu € HeoOrpyHTOBaHHM.

Kpim Toro, cmijg 3a3HayuTH, MO0 €
JIEII0 CIIPHUM PO3MIIICHHS CT. 1261 y
po3aini I KK Ykpaiau. Tak, sxmo ¢izudHe
1 TICHXOJIOTIYHE  HACWJIbCTBO  JIIMCHO
CHOPUYHUHSIOTh IIKOAY TMEPEBAXHO KUTTIO
Ta/abo  37A0poB’0  ocobu, TOOTO €
OesrocepeiHiM  00’€KTOM 3JIOYHMHY, TO Y
BUIIAJIKY CKOEHHS €KOHOMIYHOTO
JIOMAITHBOTO HACHJIbCTBA Oe3MocepeHiM
00’€KTOM  MOXYTb  BUCTYIaTH  IIPaBo
BJIACHOCTi, 4Y€CTh, BOJA, TAHICTL ocobdu, ii
TPOMAJISTHCHKI TIpaBa (HANPUKIIAA, IPaBO Ha
OCBITY, Mpall0, HEIOTOPKAHHICTh KHUTIA,
HiANPHUEMHUIBKY AiSUTBHICTD TOIIO).

Tum He menme Bxe 3 11 ciuns 2019
POKY TIPaBOOXOPOHHI OpPraHd CTUKHYTBCS 3
OUTaHHSAM: AKI camMe [isSHHA MOXHa
KBaJipiKyBaTh SK JOMAIIHE EKOHOMidHE
HACWJIbCTBO 1 SK YHHKHYTH KOHKYPEHIIIT
KPUMIHAIBHO TIPABOBUX HOPM.

ExoHoMiuHE HAcHIBCTBO 3/JaTHE
MIPOSIBIISTUCS B pi3HHX dopmax:
1Mo30aBJICHHS MaTepiaibHUX pPEeCcypciB IS
HAJIC)KHOTO (PI3MYHOrO Ta TCUXOJIOTIYHOTO
n00poOyTy, MOBHA 3BITHICTH 3a BUTpayeHi
rpomn (ax 0 KOMIiMKHM), BIIOMpaHHSA BCIX
3apobneHux rpoiiel, 3a00poHa MmpaIoBaTu
yieHy ciM’i Bcymeped Horo Oa)kaHHIO 1
Mpale3laTHOCTi, MPUMYC 4YileHa ciM’1
BUKOHYBATH TSKKY, HEMOCHIBHY pPOOOTY,
BiIMOBa 4JIeHa CiM’1 MpaIfoBatu il poOUTH
PIBHO3HAYHUI BHECOK y 100poOyT poIuHU
touio [6, c. 16] .

Tak, BUHHMKAE MHUTaHHSI, MO Tpeda
PO3YMITH TiJI CHUCTEMATUYHUM yMHCHUM
1M030aBJICHHAM JKWTIA, 1K, OJATY, I1HIIIOTO
MaifHa, KOIITIB CKOEHUM IIO/I0 TOAPYNHOKS YU
KOJIMILIHBOTO MOJPY ks abo 1HIIOI 0coOH, 3
SKOIO BHUHHHHA TiepeOyBae (mepeOyBaB) y
ciMeiinnx ab0o OJM3BKUX BIJHOCHHAX, IO
TIPU3BOJUTH J0 (PI3MUHUX 200 TICHXOJIOTIYHUX
CTpaXIlaHb, pO3JIAIIB 37I0POB’S, BTpPaTH
Mpare3IaTHOCTI, €MOIIIHOT 3aJIeKHOCTI abo
HOTIPILIEHHS SIKOCT1 )KUTTS IOTEPILIOi OCOOU.
AJDKe TITKOM MOYKHA YSIBUTH CHTYaITil, KON
JKIHKa CHUCTEMaTHYHO HE ITyCKae 0 KHTIIa
arpecMBHO HAJIAIITOBAHOTO YOJIOBIKA B CTaH1
QJIKOTOJILHOTO ~ CI’SIHIHHA, 1I00 YHUKHYTH
(hi3UYHOrO JOMAIIHBOTO HACHJIBCTBA 3 HOro
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OoKky. SIKIo Taki Jii MpU3BENyTh, HAPUKIIA],
JI0 TICUXOJIOTIYHHUX CTPaKJIaHb a00 MOTIpIIaTh
SKICTh JKUTTS TOTEPIIol 0co0u, TO HH
OyayTh BOHU KBaTi(DiKyBaTHUCS 3a CT. 126 KK
VYkpainu um OyayTh po3DIIAOATUCS — SIK
HeoOXiHa 000poHa/KpaiHs HEOOXiAHICTh? A
TaK  camMoO, Yd  MOXKHa  PO3IJISIIATH
CHUCTEMAaTUYHE HAIOJIATaHHS JPYKHUHA Ha
TOMY, IOOH YOJIOBIK JIOTIOMAraB i3 XaTHBHOIO
poboTtoro (abo BlamTyBaBCs Ha POOOTY) SIK
NPUMYILYBaHHS JI0 TIPAITi.

SIK eKOHOMIYHE HACHIIbCTBO TaKOXK
MOJKHA PO3IIIAAATH HAAMIPHUN KOHTPOJb 32
IpOIIOBUMH 1 (DIHAHCOBUMH BHUTpATaMH,
YMHCHE 3HUIICHHS MaiiHa/ TOIIKOKEHHS
ocobucToro MaiiHy Tomro. I 3 mporo npuBoay
CIiJ] 3a3HAYUTH, 10 BUHUKHE KOHKYPEHIIiS
KPUMIHAJIBHO-TIPABOBUX HOpPM, a caMme CT.
126" Ta geskux crarell mepenGaveHHX Y
posnumi VI KK Vkpainu (Hanpukian, cT.
ct. 185-187, 189-192, 194-195 KK).

Ha wmio mpoGnemy Takox 3BepTae
yBary B. Yaiika, skuii 3a3Haudae, M0 aHAII3
YUHHUX KPUMIHAJIBHO-TIPABOBUX MPUITUCIB
cBimunth, mo B KK Vkpainm nependaueni
3M0YMHM, [0  [psIMO  TOB’sA3aHI 3
CKOHOMIYHUM  JIOMAIIHIM  HACHUJIBCTBOM:
excrutyararis aiteit (ct. 150 KK VYkpainn);
BUKOPUCTAaHHS MAJIOJITHROI JUTHHHU IS
3aHATTA  keOpaurBoMm (ct.  150-1 KK
Vkpainu);  37MOBXHMBAHHS  OMIKYHCHKUMH
npasami (ct. 167 KK Ykpaiun) [7, c. 105].

OTxe, BBaXAEMO, IO 3aKPIITUICHHS
HaMIpiB JiepKaBU 3/IMCHIOBAaTH 3aX0au 3
OpOTUIIT Ta 3amo0iraHHA —JIOMAIIHbOMY
HAaCUJILCTBY Ha 3aKOHOJABUYOMY piBHI €
BOXIIUBUM 1 HEOOXITHUM KpOKOM, SIKUI
[[IJIKOM BI/MOBiIa€ BHUMOTraM Ta TMOTJISIaM
MDKHApOHOI CIIJIHOTH.

BopHouac, Ha  Hamy — AyMKYy,
npuiiMatoui  3miHn g0 KK = Vkpainu
3aKOHOJABeIlb ~ KepyBaBcsi  3A€OUIBIIOrO

MOJIITUYHUMHU 1 (OPMATIbHUMH MIPKYBaHHSIM,
y TOM Yac, KOJIU JI0 TaKuX 3MiH Tpeba Oyio
MiIIATH ORI BUBAXEHO. Tak, MporoHoBaHa
penaKiis CT. 126" KK VYKpaiHu CTaBUTH
OlJbllle 3alHiTaHb, HDK Ja€ BIAMOBIZaM 1 B
MaiiOyTHbOMY CTBOPHTH YMMajo
HEMOPO3yMiHb 1I0JI0 KBamiikallii 37104HHIB.
Tak, 3 ormagy Ha Te, L0 OAWH CKJIAf
3JI0YMHY OXOIUTIOE€ TPU BUIM HACUILCTBA (Y
T.4. €KOHOMIYHE) HEJIOpEUYHE Horo
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po3mimienns y posaini I KK Vkpaiau. Tomy,
MOXIMBO, JopeyHime Oymo 6  abo
nonoBHUTH KK YkpaiHu HOBUMU OKpeMUMH
CKJIaJlaMH 3JI0YMHIB 200 JOMOBHHUTU HAasBHI
crarti KK  Vkpaiam  kBamidikyrouumu
O3HaKaMU (Hampukiami, cT. 166).

105

KpimM Toro, HeZOCKOHAINM BBAKa€EMO
cami BU3HA4YCHHA JOMAaIIIHbOI'O Ta
eKOHOMIYHOTO HACHJIBCTBA, 30KpeMa I
notped KpUMIiHAIBHOTO IpaBa. BBaxkaemo,
II0 Yy BHU3HAYCHHAX 3a3HAYCHUX [IiSHD
Opakye O3HAaKH MMPOTUIIPABHOCTI.
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KPUMIHATICMUYHA XapaKTePUCTUKU  XYJraHCTBa, M0 BYHHAETHCA (yTOOIBHUMH
Xapaxmepucmuxa, 3n04uH, yoOomiBanpHHKamu (panamu). [ligkpecmoeThCs TPYHNOBHU XapakTep
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VOONIBALHUK. XapaKTEPUCTUKH PO3TISLAAETHCI 0c00a (PyTOONBHOrO XyJliraHa.

Haromomyerbcss Ha TNpakTHYHIA 3HAYMMOCTI  3alpOIIOHOBAHOI
Haoditiuno oo peoxonezii: KPUMIHAIICTUYHOI XapaKTePUCTUKH XYJIITaHCTBA, IO BYHUHSAETHCS
14.12.2018 ¢yTOoIBEHUME yOOTiBaIbHUKAMU ((paHaMu).
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Criminalistic characteristic of hooliganism that committed by football fans
Larkin M.A.

Zaporizhzhia National University, str. Zhukovskoho, 66, Zaporizhzhia, Ukraine
malark777@ukr.net

Key words: The article is dedicated to the study of the structure of criminalistics
criminalistics  characteristics, characteristics of hooliganism that committed by football fans.
crime, hooliganism, football, Emphasizes the group's character of hooliganism. The main elements
football fan. of the forensic characteristics of these crimes should include: the
identity of the offender, the motive of the criminal offense, the
method of committing the crime, the trace picture, the identity of the
victim, the situation of the crime. As a central element of
criminalistics characteristics, a football hooligan person is considered.
The process of determining the criminalistics essence of the «football
fan's person» must be made through two planes: 1) a group,
association, a fan club, to which the football fan belongs, and 2) his
physiological and mental qualities. The closest connection between
the offender's personality and the other element of criminalistics
characteristics is the motive of the attack. There may be a
combination (two or more motives) of the involvement of hooligan
football fans. Such additional motives are most often: hatred, revenge,
desire to get «sharp impressionsy, etc. Typical ways of committing
hooliganism to footballers are: 1) formation (as the founder of rival
teams, police, and others who have nothing to do with football
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confrontation, for example, passers-by); 2) obscene pictures on the
walls of houses, etc.; 3) the use of violence against the persons
mentioned above.

The trace picture of football hooliganism consists of traces of any
hooligan actions, and traces that distinguish the identity of a football
fan (inscriptions, parts of clothes - stripes, neo-Nazism and / or
hateful statements about fans of another football team, etc.). Victims
can be recognized as individuals and legal entities. About 80% of
cases of football hooliganism were recorded in cities of region
significance. This includes Kiev, Kharkiv, Dnipro, Donetsk (until
2014), Odessa and Lviv.

The places where football fans can play hooligan acts can be: 1)
places to collect before a football match (yards of apartment buildings
near the stadium, parks, public transport stops); 2) public transport
directly; 3) the territory adjacent to the stadium; 4) the football
stadium itself; 5) place of collection after a football match (public
places, cafes, pubs, etc.).

The hooligan actions of football fans can be divided into such that
committing to the beginning of the football match, during its conduct
and after its completion.

The means of committing hooliganism may be cold arms and
firearms; explosive devices; various sharp and dull solid objects,
cartridges with paint; objects that were «on handy» (for example,
plastic chairs at the stadium). Specific traces on the gun may indicate
that it belongs to fans of a certain football club.

OyTu
3aX0JI0M,

IEPETBOPIOETHCA

®y160n XXI cTomiTTs, nepectarodu Ha (QyrOOdl, B3MEHIIYIOTh YIEBHEHICTh
CTIIOPTHUBHO-BHIOBHIITHIM TPOMAJISIH Y MOXKIIMBOCTSIX ITPABOOXOPOHHUX
Ha IIEBHE OpraiB yOe3MeYuTH iX >KUTTENISIIBHICTh

CBITOTJISIAHE CIPUNHATTS, MOKJIMBO HAaBITh
«i1e0Jorito OyTTsA», SKOI 3aXOIUIIOIOTHCS
MUIBHOHM JIOIed 1O BCBOMY CBITY, U
VkpaiHa He € BUKIIOUEHHSAM. IHOycTpis
¢yrbony € ckianHOIO Ta OaraTorpaHHoIo.
[lpote 1i HEBIL'€MHOI YacCTUHOIO €

HalBIAaHII MPUXWIBHUKA «rpu
MUIBHOHIBY — (yTOONBHI yOOIIBAILHUKU
(pann).

Peanii cporomeHHs cBig4yaTh, IO
JNOCUTh YacTO TIATPUMKA  YIIOOJIEHOTO
¢yroéonbHOrO KIyOy, 30ipHOT KOMaHIu
KpaiHu 3  ¢yrbody  CYNpPOBOIKYETHCS
BUMHEHHSM  3JIOYMHIB,  30KpemMa i
XYJITaHCTBA.

He MoxHa He MOroUTHCA 3 THM, 110
HEIMOOIMHOKI BUMAIKU XyJIITaHCHKUX
NpOsIBIB HE JHIIE 3aBAaloTh (i3UYHOI Ta
MartepiabHOT IKOTH KOHKPETHUM
rpoMajsiHaM Ta YyCTAaHOBaM, a W CYTTEBO
BIUTMBAIOTh Ha IMIK YKpaiHU SIK JepKaBH,
3M1aTHOI  3a0e3neuuTH Oe3nmeky  Ta
IPaBOMOPAIOK Ha (yTOONBHUX MaT4yax,
CTBOPIOIOTH ~ BpP@KEHHS  HEMOXJIMBOCTI
HAIIIOTO CYCIIJIBCTBA 3all00IrTH HACUIIbCTBY
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tomo [1, c. 6]. OTke, BKpail aKTyaJbHHM
MOCTAa€ THUTAaHHS  PO3POOKH  METOIWKHU
pO3cIiTyBaHHS XYJIraHcTBa, 10
BUMHSAETHCS ¢byT6oIBEHUMU
yOomniBanbHUKaMu (¢daHamu). Posmouatn x
el mpomec BapTO 3 JIOCHTIKEHHS
KPUMIHATICTUYHOT XapaKTePUCTHKH
BKA3aHUX 3JI0YHHIB, aJDKe, K CIIPaBEITMBO
3azHayae O.0. beccoHOB, «3a CBOEI CYTTIO
KpUMIHATICTUYHA XapaKTepPUCTHKA 3I0YMHIB
— 1e  «I3epKaio»  KPUMIHAJIICTUYHOI
CYTHOCTI 3JIOYMHIB TIEBHOTO BHUAY B
y3araJibHEHOMY (THITI30BaHOMY) BHIJISII
[2, c. 32]. BoHa € iHbOpMAIIITHOIO OCHOBOO
OyIb-AKOi KPUMIHAJIICTUYHOT ~METOIUKH.
[Tpu upomy cnig migrpumata M.IL Ipyo0a,
KM Harojomrye, L0 «KpUMIHATICTUYHA
XapaKTepUCTHKA 3JI0YMHIB € HMOBIPHICHOIO
MOJEIUII0 TMOAll, $Ka MOXe CIyryBaTu
OCHOBOIO ISl IMOBIPHICHUX YMOBHBOJIB —
CJIITYUX BEpCIH. Kpuminanicruyna
XapaKTEepUCTHKA 3JIOYUHIB TPH  I[HOMY
BiJIiTpa€ poJIb CBOEPIHOI MAaTpHIli: BOHA
«HAKJIAJIAETHCS» HAa KOHKPETHUH BHITAIOK 1
JI03BOJIIE TOOYAyBaTH BIPOTIAHY MOJEIb.
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Came B 1mpoMy 1 monsirae i MpakTUYHE
3HAYeHHA, sSKEe He CIJiJ MNepeOiIblIyBaTH,
OCKUIBKM  3HaHHS, 10  MICTSIThCS B
KPUMIHATICTUIHUNA XapaKTepUCTHI
3]I0YMHY, MAalOTh HE JOCTOBIpHUH, a
iMmoBipHicHMH ~ xapaktep. OnpHak  Ha
MIOYaTKOBOMY €Tami po3CiayBaHHs Oyb-
sKe ICTUHHE 3HaHHS, HaBiTh HMOBIpHE, Mae
BHUCOKY IIiHY, OCKUIBKH JIO3BOJISE CIIITUOMY
3HM3UTH 1H(OpMaIiiiHy HEBU3HAYECHICTH
[3,c.12].

dyHaaTopamu Teopii
KpUMIHATICTUYHOL XapaKTePUCTUKU
3JI0YMHIB MO’KHA Ha3BaTHU TaKUX BUCHUX, SIK
0.0. becconos, P.C. benkin, JI.I'. BigoHoB,
[''A.T'ycroB, B.{. Ipankin, A.B. /lynos,
B.®. €pmonoBuy, O.H. Konecunuenko,
B.O. KonoBanona, IL.I1. JIroOMMHCHKHIA,

A.®. O6nakos, B.O. O6pa3nos,
JI.O. Ceprees, M.II. S16m0K0B Ta iH.

Merta crTaTTi — BH3HAuYCHHS Ta
aHayi3 eJIEMEHTIB KPUMiHATICTUIHOT
XapaKTEPUCTHUKU XYJIraHCTBa, 110
BUMHSETHCS byTOoTEHIMEI

yOomniBanbHUKaMu (panammu).

l'oBopsiun Tpo  XyNiraHcTBO, IO
BUMHSETHCS byTOoTEHIMEI
yOomiBanbHUKamMu ((aHaMU) SK PI3HOBH]
XYJITAaHCBKUX I, JOIUIHHO BIA3HAYUTH
0COOJMBY  CTPYKTYpY KpUMIHAJICTHYHOI

XapaKTEPUCTUKH 3a3HaYEHOT O BUlY
3JIOY4UHHUX TocsaraHb. lle  BHKIMKaHO
TPYIOBAM XapakTepoM BUMHEHHS

(GyTOONIBHOTO XYNIraHCTBa Ta CrenU(iKo
ocobu 3noumHus. [Jlo peui  ocTaHHS
BUCTYIA€E LEHTPaJIbHUM,
CHCTEMOYTBOPIOIOUYNM €JIIEMEHTOM
KPUMIHAJIICTUYHOI XapaKTEPUCTUKH.

[Tpouec BU3HAYCHHS
KPUMIiHATICTUYHOT CYTHOCTI «ocobu
dymoonvnozo ybonieanrvnHuka» Mae OyTH
3MiHCHEHUH Kpi3b JBI IUIOIIMHU: 1) rpymy,
00’eqHanHA, (HaH-KIIyO, 10 SIKUX HAJICKHUTH
yOomiBanibHUK Ta 2) fioro (izionoriyHi Ta
TICUX19H1 SKOCTI.

CyuacHi  (aHaTChbKi  yTBOPEHHS
MOXYTb MaTu odimiitHmit CTaTyc
(HampuKaa, SK TPOMAaJChKa Oprasizailis),
HaJI9yBaTH 10 JCKUIBKOX JIECATKIB THUCSY
YYaCHMKIB, OyTH YITKO CTPYKTYpOBaHUMH,
MaTd SIK OJHOTO, TaK 1 JEKIIbKOX JIiJEpiB.
Hocutp yacto uieHaMu (QyTOOJIBHUX pPYyXiB
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CTalOTh 0COOHW, IO MPONaryiTh pPAacoBY,
HAaI[lOHAJIBHY, MOJIITHYHY, peniriiiny
HCHABHUCTh,  sIKa  TPOSIBISIETHCS  TPHU
BUMHEHHI XYJIIraHCTBA IiJl Yac MPOBEICHHS
CIOpPTUBHUX MaryiB. Pasom 13 TuMm
OUTBIIICTE  €BpOMEUCHKUX  (PyTOOTBHUX
XyJiradiB (yKpaiHCbKI HE BHHATOK) TIEIO YU
HIIIOI0 MIPOI0 € MPUXHMIbHUKAMH 11€0JI0Tii
Heopammsmy. IllompaBna, cporomni B
VYkpaini, Ha BiaMiHy Bing Pocii, ckixemiB
CTae Je/iali MEHIIIEe i BOHH PO3UUHSIOTHCS Y
¢yrbonpHUX TycoBKax [1, ¢. 15].

[Momo ocobucrocti HyrdOIBHOTO
XyJiiraHa, TO 3a3BHYai 11e 0COOM YOJIOBIYOT
crari BikoM Bigx 14 g0 35 pokiB, He
OJIpYXEH1, MalTh CEPEAHIO OCBITY, 1HOII
BUIIy Ta € wieHamMu od¢iniiiHoro abo
HedopManbpHOro ¢an-kinydy. HemoommHoki
BHUIIAJKHM, KOJIM 3a3HA4Ye€HI 0coO0M MaroTh
pO3Ja/Ii TICHXIKK, MOXKHA HAaBITh Ka3aTH MPO
«e(eKTH MCUXIYHOTO CaMOBIIaIaHHs» [4, C.
49], ski, mpoTe, HE BUKIIIOYAIOTh OCYIHICTb.
3a3BuYaii BUMHEHHIO XYJITaHCHKUX i,
30kpemMa mepen  (QyTOOTBHHUM — MaT4em,
nepeaye PO3MUTTS CIIUPTHUX HAIOIB.

Haii0inpm TicHUil 3B’s30K  oco0a
3MI0YMHIS Ma€ 3 IHIIUM  €JIEeMEHTOM
KPUMIHAJIICTUYHOI ~ XapaKTePUCTHKU  —
MOMUBOM  ROCA2AHHA,  AJKE,  KpIM
000B’I3KOBOT'0 MOTHBY SIBHOI HEMOBaru J0
cycniibcTBa, nependaderoro 4. 1 cr. 296

KK  Vkpainm [5], Moxe icHyBaTu
CYKyMHICTh (mBa 1 OUIbIIIE MOTHBIB)
BUMHEHHS  XyJliraHcrsa  (yTOOJIBHUMHU

yOomiBabHUKaMu. TakuMU J1OJTaATKOBHUMH
MOTHBaMH HaiyacTillle CTal0Th: HEHaBUCTb,
oMcTa, OaXaHHS OTPUMATH  «TOCTPl
BPAKEHHSD) TOILO.

[HmIMM  OOOB’A3KOBUM  €JIEMEHTOM
3asIBJIEHOT KPUMIHATICTUYHOT
XapaKTEPUCTHKU 3BICHO € CROCIO 6UUHEHHA
xynizancmea. 3a3BU4ail croco0y BUMHEHHS
(byTOOTBEHOTO XYJITaHCTBA HE MpPUTAMaHHA
nigroroBka. OJHaK, SKIIO MPOTHUCTOSHHA
MIXK ¢byTOoNIEHUMU KITy0amu €
«IPUHLMIOBUMY (HampHUKiIan, «aep0i»), To
MOX€e BiOyBaTHUCS MIITOTOBKA JI0 PI3HOTO
poay HAaCUJIbHUILKAX i, SIKI
OXOTLTIOIOTHCSI CKJIa/IOM (017150
«XYJIIraHCTBO», a00 X BUXOAATH 3a HOro
Mexi. [I{ono % mpuxoByBaHHS CBOIX i, TO
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st CKJIagoBa croco0y BYHHEHHS
XyJITAaHCTBA B3araji BIJACYTHS, ake il
¢daHiB 3aBXAM MaOTh JIEMOHCTPATUBHUI

XapakTep.

TunoBumu criocobamMu  BUMHEHHS
XyJIIraHCTBA byTOOTEHUMH
yOomiBanbHuKamMu €: 1) oOpa3um  (sK
CTOCOBHO y0O01iBaIbHUKIB KOMAaHIH-

CyMEepHUKA, TMONIIEHChKUX, TaK 1 1HIIHAX
oci0, AKi He MaloTh >KOJHOI'O BITHOILIEHHS
bi (o) ¢byT6oIBEHOTO MIPOTUCTOSIHHS,
HaINpuKJIaJ, TEPeX0oXux); 2) HEIeH3YpHI
HalmMCH Ha CTiHax OyAuWHKIB Ta iH.; 3)
3aCTOCYBaHHS HAaCWJIbCTBA MIOAO  OCi0
3a3HAYCHHX BHILE.

Cnioosa kapmuna GyTOOIBLHOTO
XYJNraHcTBa CKJANAETbCA 13 CIIOIB, IO
IpUTaMaHHi OyJIb-SIKUM XYJIITAaHCHKUM Ji5M,
Ta CIIiJiB, IO BHOKPEMIIIOIOTH 0OCO0Y
¢byrOonpHOrO0  yOomniBambHUKAa  (HAIUCH,
YaCTUHH OJSTY — HAIIMBKH, HEOHAIIUCTCHKI
Ta/ab0 HEHABUCHUIBKI  BHCIIOBIIIOBaHHS
moao ¢aniB iHIOI (yTOOTHHOT KOMaHIH
TOIIIO).

Ilomepninumu Bix XyJTiraHCBKUX
niit gyroéonpHUX (aHiB, BIAMOBIAHO 10 4.l
ct. 55 KIIK VYkpainu, moxe Oytu pizuuna
oco0a, AKIH KpPUMiHATBHUM
NPaBOTOPYIIEHHSAM  3aBJaHO  MOpPAJIBHOI,
¢iznyHoi ab0 MalHOBOI LIKOJIU, a TaKOX
IOpyAMYHa 0co0a, SKIM  KpUMIHAJIbHUM
MPaBOMOPYIIEHHSM  3aBJaHO  MaWHOBOI
mkoau [6]. Tak, mo morepminux-(izsmaHUX

oci0  cmig  BiAHECTH  YOOJiBaJbHUKIB
KOMaHIu-CyIIEPHUKA, CITIBPOOITHUKIB
O], BOJIOHTEDIB, MIPEJCTaBHUKIB
aamiHicTpanii  QyrOOIBHOTO  CTaJioHY,

MEPEeXOKUX, MEIIKAHIIB MPUIETTUX 0
¢yrbonpHOI apeHn OyauHKiB TowIO. Kpim
TOTO, 3HUIIEHUMH, MIAMAICHUMH MOXYTh
OyTu aBTOMOO1T1, 3aJTHIIICH] O1JIs1 CTaI0HY.

MaiiHoBoi mKogM  MOXe OyTH
3aBAaHO MaraszuHam, KOMIIaHISIM,
OprasizaifisiM, yCTaHOBaM, sIKi 3HAXOISATHCS
opyu 13 MicuieM IMpoBeJieHHS! (GyTOOIbHOTO
MaT4ay (11e po3OUTTS cTekod, miamnan) abo K,
Ha NUBIXY PYXy KOJOHH YOOJIiBaJIbHHKIB,
TPOMaJICbKOMY TPaHCIIOPTY.

Obcmanoeka  XymniraucTBa, IO
BUMHSETHCS ¢byTO60IBHUMEU
yOoniBasibHUKaMH ((paHamMu), HAJEKUTH J10
HE MEHTII 3HAYYIIOTO eJIeMEeHTa
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KPUMIHATICTUYHOI XapaKTEePUCTUKH, HIXK yCl
iHmi. Tak, Omu3pko 80 %  BHIAIKIB
¢byTboIBHOTO XyJTirancTaa OyIo
3ahiKCOBAaHO B MiCTaX 00JaCHOTO 3HAYCHHS.
Ile 3okpema: KuiB, Xapkis, J[Himpo,
Honenpk (1m0 2014 p.), Oneca, JIbBiB.

MicusiMu BYMHEHHS (yTOOIBHUMU
yOoJTiBaIbHUKaMU XyJIraHCHKUX biy’|
MOXyTh Oytm: 1) wicug 300py mepen
byTO0IBEHUM MaT4emM (nBopH
OaraTokBapTUPHUX OYIMHKIB OIS CTaHiIOHY,
HapKH, 3YIUHKA IPOMaJICHKOTO
TPAHCIOPTY); 2) 6e3mocepeIHbOo
IPOMAJICBKHI TPAHCIOPT, 3) TEPHUTOPIs,
npuseria a0 cragiony; 4) cam ¢yrOOIbHUN
cTafioH; 5) micug 30o0py micist GyTOOIEHOTO
Matyy (TpOMajachki Micis, Kade, mnabu
TOIIO).

3a yacoM BYMHEHHS XYJITraHCBKI Jii
¢byTrOonbHUX (aHIB MOXXKHA PO3AUIUTH Ha
Taki, 10 BYMHEHHI [0  IOYaTKy
¢byrOompHOrO MaTdy, Mig 4Yac HoOro
MIPOBEJICHHS Ta IMiCIs HOro 3aKiHYCHHS.

3HapsAAAsSM BYMHEHHSI XYJITaHCTBA
MOJKE€ BHCTYIATH XOJOJHA Ta BOTHEMAJIbHA
30posi; BUOYXOBI MPUCTPOT; Pi3HI TOCTpi Ta
Tylmi TBepAi TNpeAMeTH, OaloHYMKU 3
dapOoro; mpeaMeTH, M0 OMUHUIHUCS «IIiJ
pyKOIO» (HAmpHKJIad, TUTACTUKOBI CTUIBII Ha
ctagioni). Crerudiydi coigu Ha 3HAPSII
MOXYTh CBIJUATH TIPO T€, MO BOHO
HAJIeKUTh (aHaM TMEBHOTO (yTOOIHHOTO
KIIyOy.

Crhin migKkpeciauTd, IO OJHIEI 3
OCOOJIMBOCTEHN XYJITaHCTBA, SIKE BUNHSAETHCS
¢yT60onbHUME yOOiBalbHUKAMU ((haHamM),
€ Te, IO BOHO MOXE «BUPOCTATH» 3
aJAMIHICTPATUBHOTO JETIKTy — JpiOHOTO
xynirauctBa (cr. 173 KVYnAIl) [7] Ta
NEePepOCTaTH B 3JI0UMHU EKCTPEMICTCHKOIO
XapakTepy, 30KpeMa 3JI0YMHH, CKOIOBaHI Ha
I'PYHT1 HEHaBUCTI.

3BICHO, 3ampornoHOBaHa
KpUMiHaTICTUYHA XapaKTePUCTHKA
XYJITaHCTBA, 1110 BUUHAETHCA (GyTOOTBHUMU
yOomiBanbHUKamMu ((aHaMH), HE € CTaJlOI0
Ta MIyIArae yToOuYHeHHIo, aetanmizaiii. [Ipote
BOHa MOXE CIyryBatu iH(opMariitHo0
OCHOBOIO  BIJIMOBIJHOI KPUMIHAJIICTUYHOI
METOAUKH 1 MOKJIMKaHa CIPHSITH
ajropuTMizalii poOOTH CITITY0TO, OCOOIHBO
Ha [10YaTKOBOMY €Tarli po3CiiyBaHHs.
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ITH®OPMAIIHA JOBIJKA ITPO ABTOPIB

BapikoBa AHHa AHaTOJIiiBHA — K.F0O.H., TOJOBHHH CHEI[aNicT BIAJAITY aHali3y CYIOBOI
CTATUCTUKH CYJIB aIMIHICTPAaTUBHOI IOpUCAUKINI mMpaBoBoro ympasiinHg (I) memaprameHTy
aHATITUYHOI Ta IpaBoBO1 poboTn BepxoHoro Cyny

bes3 Citiiana IBaHiBHA — K.J0.H., JOICHT, JOLEHT Kadeapu ToCHmoJapChKoro Ta
aJIMIHICTpAaTUBHOTO TpaBa HamioHambHOrO TEXHIYHOTO YHiBepcuTeTy YKpainu «KuiBchbKuit
MOJITEXHIYHUHN 1THCTUTYT iMeH1 Iropst CikopchKOTO0Y

Kamuum Imutpo OJieroBu4 — acmipanT Kadeapu aaMiHICTPATHMBHOTO Ta TOCIOJAPCHKOTO
npaBa IOPUINYHOTO (GaKyIbTeTy 3aOpi3bKOr0 HAIlIOHAIBHOTO YHIBEPCUTETY

Kosiomoenp Tersina OgexcanapiBHa — 1.10.H., npodecop, uineH-kopecnongaent HAIIpH
Vkpainu, 3aciayxeHud ropuct YkpaiHu, npodecop Kadeapu aAMIHICTPaTUBHOIO Ta
TOCHOJApChKOTO TpaBa, JeKaH HOPUANYHOrO (aKyIbTeTy 3amopi3bKOro HalioOHAJIBLHOTO
YHIBEPCUTETY

Kypinnuii €Bren BojgoammmupoBuu — 110.H., mpodecop, mnpodecop Kabeapu
aJMIHICTPATUBHOTO Ta TOCHOJAPCHKOTO TpaBa IOPUIAWYHOrO (aKylIbTeTy 3amopi3bKoro
HAIIOHAJILHOTO YHIBEPCUTETY

Kyunip Cepriii MukoJiaiioBu4 — /1.10.H., IOIIeHT Kadeapu Teopii Ta icTopii AepxaBu 1 mpasa
OpuanIHOrO (hakyabTeTy, mpopekTop 3 AI'P 3amopi3bkoro HaIliOHATLHOTO YHIBEPCUTETY

Jlapkin Muxaiijio OnekcaHApoBHY — K.I0.H., JOLEHT, JOLEHT Kadeapu KpUMIHAILHOTO MpaBa
Ta MPABOCY IS FOPUINIHOTO (haKyIbTeTy 3aMopi3bKOT0 HAIIOHAIBHOTO YHIBEPCUTETY

Ilnyrunbka Karepuna MukosaiBHa — K.10.H., CT. BUKJIa/1a4 Kadeapu KPUMiIHAIBHOTO IpaBa Ta
PABOCYIIS FOPUANYHOTO (PaKyIbTETy 3aM0pi3bKOTr0 HAI[IOHATLHOTO YHIBEPCUTETY

PsidoBoa Jlinis TapaciBna — n.nen.H., npodecop, npodecop kadenpu aep:kaBHO-IIPABOBUX
JUCIUILUIIH Ta aJIMIHICTpaTUBHOIO MpaBa LleHTpanbHOYyKpaiHCHKOTO € KaBHOTO MEeIaroriYHoro
yHiBepcHuTeTy iMeH1 Bonogumupa Bunanuenka

CykmanoBa Ouiena BanepiiBHa — K.]0.H., JOKTOpaHT HaykoBo-IOCHIHOTO 1HCTUTYTY
nyOJIIYHOTO MpaBa

Tumuenko Jlinis MuxaiiiiBHa — ctapmuii BUKiIagad kadeapy MUBUILHO-TIPABOBUX JUCIUILIIH
JIHIpOIeTPOBCHKOTO JAEPKaBHOTO YHIBEPCUTETY BHYTPIIIHIX BIIpaB

Turapenko Mapuna BosoammupoBHa — acmipanT kadeapu aJAMIHICTPATUBHOIO Ta
rOCHOJapChKOTr0 MpaBa IOPUANYHOTO (PaKynbTeTy 3aropi3bKoro HalioHAIBHOTO YHIBEPCUTETY

IIlapas AnHa AHaToJiiBHA — K.I0.H., JJOKTOPAHT, JOLEHT Kadeapu aJMIHICTPaTHBHOTO Ta
TOCIIOIAPCHKOTO MpaBa IOPUANYHOTO PaKyIbTETy 3aMopi3bKOro HAI[IOHAEHOTO YHIBEPCUTETY

IlleBuenko Muxaiijio BikropoBuu — acmipanT kadeapu aIMIHICTPaTUBHOTO — Ta
TOCIIOIAPCHKOTO MPaBa IOPUANYHOTO PaKyIbTETY 3aMopi3bKOro HAI[IOHAEHOTO YHIBEPCUTETY
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BUMOTI'HM IO O®OPMJIEHHS CTATEN ¥
“BICHHUK 3AIIOPI3bKOI'O HAIIOHAJIBHOI'O YHIBEPCUTETY”
(CEPIA ,,JOPUIUYHI HAYKHN”)
Jo npyky mpuiiMaroTbcs HAayKOBi CTaTTi, ¢ NPUCYTHI Taki HeoOXimHi ernemeHTH, mependadeni 1.3 [ToctanoBu
npesunii BAK Ykpaiuu Ne 7-05/1 Bix 15 ciuns 2003 p. (bromerens BAK Ykpainu, Ne 1, 2003)
¢ ITocranoBka mpodJeMHu y 3aralbHOMY BUTJLIAL Ta i1 3B’S30K i3 BAXKIMBAMH HAYKOBUMH YW HPAKTUIHUMH
3aBIaHHSIMU;
e AHaJi3 ocTaHHIX JOCTiMKeHb i MyOJTikamiii, B SKUX 3aMI0YaTKOBAHO PO3B’sI3aHHS JIaHOI MPOOJIEMH 1 Ha sIKi
CIMPAETHCS aBTOD;
e BuninenHst HeBUpilIeHNX paHillle YaCTHH 3arajibHOI MPOOJIeMH, KOTPUM IPUCBIYYETHCS JJaHa CTaTTS;
e MopmyJIIOBaHHA LiJIeli CTATTI (TOCTAHOBKA 3aB/IAHHS);
e Bukiax ocCHOBHOro Marepiajy JOCJiI:KeHHSl 3 IIOBHUM OOIDYHTYBaHHSM OTPHUMAaHHX HayKOBHX
pe3yIbTaTIB;
e BHUCHOBKH 3 JaHOI'0 AOCJiIKeHHS i NepCeKTHUBH MOJAIBIINX PO3BIZOK y JaHOMY HAIPSMKY.

1. MAKET CTOPIHKHA

Jlnist opuriHan-mMakeTa BUKOPUCTOBYEThCS (hopMmat A4 3 TAKUMU MOJISIMU:
BepxHe Ta HUXHE nons — 2 ¢M, JiiBe mojie — 3 ¢, npase nose — 2 cM, mpudt Hadopy — “Times New Roman”,
14 keryb, MKPSKOBUIT IHTEpPBA — MOJTYTOPHUM.
2. THIIOI'PA®CBHKI IOT'O’KEHHS TA CTUJII

YJIK HaOupaeThCsl B MEPIIOMY PSIAKOBI CTOPIHKH 1 BHPIBHIOETHCS 3a JIIBUM KpaeM. 3aroJIOBOK CTaTTi HaOMpAaeThCs B
HactynHoMy 3a Y/IK psiakoBi 1 BupiBHIOEThCS nocepequHi. [1oTiM yKka3yroTh: Tpi3BHIIa, iHILIadW aBTOPIB, iX MOcaiy,
YUCHI CTYTICHI, 3BaHHS, HIDKUC — Micye pobomu (Kypcueom), aipecy eNeKTPOHHOI MOIITH BCiX a0o oaHoro aBropa. lani
PO3TAIIOBYIOTHCS AHOTAITl YKPATHCHKOIO (3-5 peuensb) Ta aHrIiHchKor0 (1,5 CTOPIHKHM) 1 KITIOUOBI ClIOBa (TaKOX JBOMA
MOBaMH). AHOTALi{ IIOBUHHI TAKO>K MICTUTH: NPI3BHILa, iHII[IaJI aBTOPIB, HA3BY CTATTI, Miclle IX poOOTH a00 HABYAHHSL.
VYci Tabnuri po3TamoBYIOTECSA Y BIIMOBITHIX MICIAX TEKCTY (IO MOKIMBOCTI yropi cTOpiHKH). BoHn moBuHHI OyTH
MOCHITOBHO TpoHyMepoBaHi: Tabmums 1, Tabmurs 2, ... (cinig BUKOPHCTOBYBAaTH apabChbKy Hymepairo). Haamcn
PO3TAIIOBYIOTHCS HaJl TaOIULISMH.
[ocwnanHss Ha niTepaTypHi [pKepena TONAIOTECA y KBAaApPaTHUX Oy)KKaX 1 TOCTIIOBHO HYMEpYIOThCs (Cix
BHKOPHCTOBYBATH apaOCHKy HyMepallito) Y TIOPSIKY MOSBA BUHOCKH B TeKCTi ctatTi [1, ¢. 1]. Tlepenik mitepaTypHUX pKeper
PO3TAIIOBYETECST B TOPSAAKY IX HyMepalii, B OCTaHHROMY po3fimi crtarri 3 mimzaronoBkoM: JIITEPATYPA, sxwii
PO3TAIIOBYETHCS 10 LIEHTPY cTOopiHKH. bibmiorpadiuauii omic odopmoetsest 3rinao 3 ACTY 8302:2015 “indopmartis Ta
JoKyMmeHTaris. bidmiorpadivHi mocmnaHHs. 3araibHi MOJOKEHHS Ta TPaBIUIa CKIAIAHHS . 3 HACTYITHOTO a03aIly MOJAEThCS
TIEpeNTiK JITepaTypHHUX JDKEpeN JIATHHHICK (TpaHcmiTeparis) 3 mim3aronoBkom REFERENCES, sxwit BupiBHIOETBCS 110
LEHTPY.

Jis1 o1TyONiKyBaHHS HEOOXIIHO HAIIPAaBUTH HA aJIPECy PeakIlii OpUAMIHOTO (HaKyIbTeTy:
1. Po3npykoBaHHUii TEKCT CTATTI 3 aHOTALISIMHU Ta KJIFOYOBHMH CJIOBAaMHU YKPaiHCHKOIO Ta aHTJIHCHKOI0 MOBaMH;

n

BinomocTi po aBTOpiB;

3. Bumsr i3 npoTokody 3aciganHs BueHOT paau (aKysIbTeTy Ta peleH3il0 HayKOBOrO KepiBHUKA (JUIsl acIipaHTiB Ta
3100yBayiB);

4. ]Jluck, Ha sKOMy TOBMHHO OyTu aBa (aiiimm: 1) i3 TEKCTOM CTaTTi Ta aHOTalliil 3 KIIOUOBMMH CJIOBaMu; 2) i3

BIIOMOCTSIMH TIPO aBTOpIB (TIPi3BHUIIE, iM s, TI0 OATHKOBI; TIOCaIa; BYCHUH CTYIIiHB; BUCHE 3BaHHS; MicIe poOoTH abo

HaBYaHHS; a/ipeca eIeKTPOHHOT MOLITH; JIOM. aJ[peca; HOMEPH KOHTaKTHUX TeJIe(OHiIB).

Haranyemo:
Jo myOunikanii mpuiiMaroThCsl CTATTi, IO BiI3HAYAFOTHECSA BUCOKAM HAYKOBHM PiBHEM ITiATOTOBKH, MICTAThH TIIHOOKHIA
CaMOCTIHHHMH aHaNi3 Cyd9acHHUX MPOOJIEeM PO3BUTKY HaYKH Ta 3aKOHOIABCTBA.
VY cTarTsX 1 HOBIAOMIICHHSX BUCJIOBJICHI MOTIISIN TXHIX aBTOPIB, SIKi HE 3aBXKIH 30irafoThCs 3 MOTIISIAME PEHaKIIil.
ABTOp Hece BIANOBINANBHICTH 3a JOCTOBIPHICTh (PAKTHYHHX NAHUX Ta iH(pOpMAIi, IO MICTATBCS B CTaTTAX,
YiTKICTh BUKJIAJy TEKCTY, IUTYBAaHHS, a TAKOX 32 MOBHOCTHJIICTUYHUH pPiBeHb HAIMCaHHS MaTepiaiB.
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