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The article is devoted to investigating the essence of the competitiveness
of proceedings as an element (guarantee) of the human right to a fair trial.
The article analyzes a number of judgments of the European Court of Human
Rights in which the court interprets the content of the right to a fair trial. The
authors concluded that the right to a fair trial is a multifaceted concept elements
of which are derived from the content of Article 6 of the Convention and from
the case-law of the ECHR. The European Court often interprets the content
of the right to a fair trial beyond the scope of Article 6 of the Convention, in
particular by drawing out certain elements of the right to a fair trial from the rule
of law principle. One of such examples is the European Court consideration
of the adversarial proceedings as an element of the right to a fair trial. The
authors distinguished two essential features of the adversarial proceedings:
1) the presence of a neutral jurisdiction body — an independent and impartial
court; 2) equality of opportunities of the parties to participate in the trial and to
defend their positions. In accordance with the case law of the European Court
the following criteria are used to interpret the principle of court independence:
the procedure for appointing a judge, the length of a judge’s tenure,
the presence of external signs of independence, the existence of guarantees for
judges’ activities. The principle of court impartiality takes into account both
the absence of subjective bias in the trial and the presence of objective signs
of the court’s impartiality. The principle of equality of arms is determined by
the European Court not based on the quantitative characteristics of the granted
powers, but on the procedural status of the parties during the entire process,
which provides for a real opportunity for the parties to present their legal
position. The adversarial proceedings as an element of the right to a fair
trial encompass a system of other guarantees, in particular, an independent
and impartial tribunal, equality of arms, the right to legal assistance,
the presumption of innocence and the like.
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Knwuosi cnosa: Kowusenuis, CraTTs npuUCBSYCHA JOCIIDKCHHIO CYTHOCTI 3MarajibHOCTI CYJIOYHHCTBA
npasa modunu, €eponeiicbkuii K eIeMeHTy (TapaHTii) THpaBa JIIOAMHUA Ha CIpaBeIUIMBHUA Cyl. Y CTaTTi
€y0, npaso na cnpasednuguii cyo,  TPOAHATI30BaHO HU3KY CYIOBHX PillIeHb €BPOIENUCHKOTO CYyTy 3 TIpaB JIIONUHH,
3MaeanbHicms — npoeaoddicents, B KX CYI TAyMaduTh 3MICT IpaBa Ha CHPABEUIUBUI Cyl. ABTOPH MiHIIIH
PIBHICHb MOJCIUBOCTNEL. BHCHOBKY, III0 NPaBO Ha CIPABEIIUBHHA Cyd € 0araTorpaHHUM HOHSTTSIM,
CJIEMEHTH SKOTO BHIUIMBAIOTH 13 3MicTy crarTi 6 KoHBeHmii Ta cymoBoi
npaktuku €Bporeiickkoro cyay. €CIIJI wacto TpakTye 3MicT mpaBa Ha
CIPaBENTUBUI CYNOBHH pO3IVIsi 3a Mexero crtarti 6 KoHBeHIii, 30kpema
IUISIXOM BUBCICHHS INIEBHHUX EJIIEMCHTIB IpaBa Ha CIPaBEUTUBUHA CYTOBHUIM
pO3TIAN 3 MPUHIMIY BEpPXOBEHCTBA mpaBa. OIHMM i3 TaKWX MNPUKIAIIB
€ po3nig €BPONMEHCHKIM CYIOM 3MarajlbHOTO CYJIOYHHCTBA SIK CIEMCHTY
npaBa Ha CHPaBEIUIMBHNA CYIOBHEM pO3MIsA[. ABTOPH BHIUIMIN Taki JBi
ICTOTHI O3HAKHW 3MarajibHOrO CyJOYMHCTBA: HAsIBHICTh HEUTPAILHOTO OpraHy
FOPUCIUKITIT — HE3AJICKHOTO Ta HEYTIEPEIKEHOTO CY/Iy; PIBHICTh MOYKJIMBOCTEH
CTOpiH OpaTd yd4acThb y CYIOBOMY IpOIIeCi Ta BIJCTOFOBATH CBOT IMO3MIIIi.
BiamoBigHO 70 CyA0BOT MPAaKTUKU €BPONEHCHKOTO CYIY, IS TAYMadeHHS
MIPUHITUITY HE3aJISKHOCTI CYJy 3aCTOCOBYIOTHCS TaKi KpUTEpii: mporemaypa
MIPU3HAYCHHS Ha TI0CAy CY/IJIl, TPUBATICTh POOOTH CY/Ii Ha ITOCali, HAsIBHICTh
30BHIIIHIX O3HAK HE3aJIS)KHOCTI, ICHYBaHHsS TapaHTid JisSUTBHOCTI CYIIIB.
[IpuHIKTT HEynepeIKeHOCTI Cyly BPaxOBYE SK BIJICYTHICTh Cy0’€KTHBHOTO
VHEepeKSHHS Y CY/li, TaK 1 HASIBHICTh 00’ €KTUBHUX O3HAK O€3CTOPOHHOCTI Cy/Ty.
[IpuHIKT PIBHOCTI MOXJIMBOCTEH BH3HAYAETHCS €BPOINEHCHKUM CYIIOM HE 3a
KiJTbKICHUMH O3HaKaMH HaJTaHUX TOBHOBAKEHb, a 33 TIPOLIECYATLHIM CTaTyCOM
CTOPIH MPOTSITOM YChOTO TPOIIECY, SKHH INependadae peaqbHy MOXKIHBICTH
CTOpPIH TPENCTABIATH CBOIO IPABOBY IO3UINIO. 3MarajibHE IMPOBAKCHHS
SK €JEeMEHT IpaBa Ha CHPABEUIMBUI CYTOBHU PO3IISI OXOIUTIOE CHCTEMY
IHIIMX TapaHTii, 30KpeMa HasIBHICTh HE3aJIe)KHOTO Ta HEYNEPEHKEHOTO CYIY,
PIBHICTh MOXKJIMBOCTEH CTOpIH MPOBAJHKCHHS, MPABO HA TPABOBY JOTIOMOTY,

MIPE3yMIILIF0 HEBUHYBATOCTI.

Introduction. The twentieth century entered of the inherent dignity and of the equal and inalien-
the history under the sign of unprecedented growth able rights of all members of the human family
in human rights protection. Universal Declara- is the foundation of freedom, justice and peace in

tion of Human Rights proclaimed that “recognition the world” [1].
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For the development of the provisions of the Dec-
laration on 4 November 1950 Convention for the Pro-
tection of Human Rights and Fundamental Freedoms
(hereinafter — “Convention”) was adopted and ini-
tially signed by the governments of eleven Council
of Europe member states. To date, all 47 Council
of Europe member states have signed the Convention.

Not only did the Convention proclaim funda-
mental human rights, but it also created a special
mechanism for their protection. Special bodies, in
particular, the European Court of Human Rights
(hereinafter — “ECHR” or “European Court”), have
been set up to ensure that the parties fulfill their
obligations under the Convention. European Court
deals with and resolves specific cases on the basis
of applications filed by individuals, groups of per-
sons, non-governmental organizations.

Ukraine ratified the Convention on 17 July 1997.
Ukraine is the only country that has adopted a special
law aimed at: ensuring the implementation of ECHR
judgments against Ukraine; eliminating of the rea-
sons for violation of the Convention and its protocols;
implementing of European human rights standards
in the Ukrainian judiciary and administrative prac-
tice; creating preconditions for reducing the num-
ber of applications to the ECHR against Ukraine
(Law of Ukraine “On the Enforcement of Judgments
and the Application of the Case-law of the European
Court of Human Rights” [2]. By this Law Ukraine
recognized the European Court practice as a source
of national law.

At the same time, statistics show that Ukraine
is consistently among the leaders of the countries
against which most cases are pending (2017 — the first
place; 2018 — the fourth place; 2019, 2020, 2021 —
the third place). This indicates that there is a problem
in Ukraine of ensuring compliance with the Conven-
tion on Human Rights at national level.

One of the fundamental rights guaranteed by
the Convention is the right to a fair trial. Its legislative
framework, guarantee system and provision mecha-
nism determine the status and level of development
of legal culture in society.

The right to a fair trial, of course, has a complex struc-
ture as it is composed of many elements and the identi-
fication of this right solely with a fair procedure is not
entirely correct. In the context of this article, we have
a goal to focus on such a guarantee of the right to a fair
trial as the adversarial criminal proceedings. The prin-
ciple of adversarial proceedings is today the starting
point for the modern procedure of litigation in all civi-
lized countries of the world to be based on. The ECHR
broadly interprets the right to a fair trial, often going
beyond Article 6 of the Convention. Therefore, the prob-
lems of this study are quite relevant.

Results and discussion. The current provi-
sions of Article 6 of the Convention guarantee: “In
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the determination of his civil rights and obligations or
of any criminal charge against him, everyone is enti-
tled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal estab-
lished by law” [3].

However, scholars have different approaches
while determining the elements of the right to a fair
trial. For example, V. Komarov and N. Sakara empha-
size the following elements of the right to a fair trial:
unburdened by legal and economic obstacles access
to a judicial institution; due litigation procedure; pub-
lic litigation; reasonable time for trial; consideration
of the case by an independent and impartial tribunal
established by law [4, p. 13].

According to U. Koruts the structure of a person’s
right to a fair trial substantively includes the fol-
lowing components: publicity of the trial; fairness
of the judges in deciding the merits of the case;
consideration of the case by the judicial authorities
within a reasonable time; independence and impar-
tiality of judges in the judicial process [5, p. 373].

Kh. Romaniv and E. Tregubov based on the con-
struction of Paragraph 1 Article 6 of the Convention,
concludes that it enshrines the following elements
of the right to a judicial protection: 1) the right to
a trial; 2) fairness of the trial; 3) publicity of the trial;
4) a reasonable time for hearing the case; 5) inde-
pendence and impartiality of the court established by
law [6, p. 133; 7, p. 359].

A. Buchyk outlines the basic tenets that make
up the right to a fair trial: 1) the right of access to
court; 2) the principle of equality of opportunity;
3) an independent and impartial tribunal; 4) a reason-
able time for consideration; 5) publicity of the trial;
6) presumption of innocence; 7) procedural guaran-
tees of participants, inadmissibility of cancellation or
limitation of judicial control in certain areas or in cer-
tain categories of cases [8, p. 3—4].

As O. Banchuk and R. Kuybida rightly point out,
the person’s right to a fair trial, enshrined in Article
6 of the Convention, is inherently a complex sub-
jective right. It consists of a lot of other rights that
must be respected during the trial. The components
of the right to a fair trial can be found directly in
the text of Paragraph 1 Article 6 of the Convention,
which deals with independence and impartiality
of tribunal hearing of the case, openness of the trial
and public announcement of the judgment, reason-
ableness of the time for the trial. And other elements
of that right, such as equality of arms and adversar-
ial proceedings as well as the right to legal aid are
not reflected in Article 6 of the Convention, but have
been deduced by the European Court on the princi-
ple of the rule of law, which is set out in the pream-
ble to the Convention [9, p. 13]. In addition, we can
deduct from ECHR decisions other provisions that
can be considered as elements (guarantees, standards)
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of the right to a fair trial, in particular the right to
a reasoned judgment [10], the use of admissible evi-
dence [11] etc.

As we have noted, one of the elements of the right
to a fair trial is the adversarial nature of the proceed-
ings. The following two essential features of the adver-
sarial proceedings are distinguished in the scientific
legal literature: 1) presence of a neutral jurisdiction
body — an independent and impartial court; 2) equal-
ity of opportunities of the parties to participate in
the trial and to defend their positions.

Above all let’s consider the essence of the first
feature of adversarial proceedings through the lens
of the European Court’s interpretation. In accordance
with the requirements of Article 6 of the Conven-
tion, cases should be considered by an independent
and impartial tribunal established by law. When it
comes to the independence of the tribunal, it is gen-
erally means its independence from other state bodies
and officials.

As N. Hren rightly points out, the importance
of this principle is manifested in the fact that judi-
ciary should virtually be free from external, espe-
cially political, interference. First of all, there is a lack
of direct subordination to the authority of another
branch of government [12, p. 248-249]. For exam-
ple, in the case of Vasilescu v. Romania ECHR stated
that the case had been decided by the authority (State
Counsel), subordinated firstly to the Procurator-Gen-
eral and then to the Minister of Justice. ECHR reit-
erated that “only an institution that has full jurisdic-
tion and satisfies a number of requirements, such as
independence of the executive and also of the parties,
merits the description “tribunal” within the meaning
of Article 6 paragraph 17 [13].

But the lack of direct subordination does not indi-
cate absolute independence. It is secured not only by
regulatory status but also by economic criteria. In
accordance with the Basic Principles on the Indepen-
dence of the Judiciary, endorsed by United Nations
General Assembly resolutions 40/32 of 29 Novem-
ber 1985 and 40/146 of 13 December 1985, it is
the duty of each Member State to provide adequate
resources to enable the judiciary to properly perform
its functions [14].

This principle also includes the independence
of the judge from the head of the court. For example,
many ECHR judgments focus on the breach of prin-
ciple of independence because of violation of the pro-
cedure for appointing judges, influence on the judge
through disciplinary or career advancement, and soon.

For example, in the case of Oleksandr Volkov v.
Ukraine was found objective impartiality of High
Council of Justice, which determined applicant’s case
by sixteen members who attended the hearing, only
three of whom were judges. ECHR further noted that
“only four members of the High Council of Justice
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worked there on a full-time basis. The other mem-
bers continued to work and received a salary outside
the High Council of Justice, which inevitably involves
their material, hierarchical and administrative depen-
dence on their primary employers and endangers both
their independence and impartiality” [15].

In the case of Salov v. Ukraine, “taking into account
the considerations as to the insufficient legislative
and financial guarantees against outside pressure on
the judge hearing the case and, in particular, the lack
of such guarantees in respect of possible pressure
from the President of the Regional Court, the bind-
ing nature of the instructions given by the Presidium
of the Regional Court and the wording of the relevant
intermediary judicial decisions in the case” [16], ECHR
found that the applicant’s doubts as to the impartiality
of the judge of the District Court may be said to have
been objectively justified.

The principle of court independence in ECHR
decisions has been summarized in the case of Findlay
v. the United Kingdom. ECHR noted that “in order
to establish whether a tribunal can be considered
as “independent”, regard must be had, inter alia, to
the manner of appointment of its members and their
term of office, the existence of guarantees against
outside pressures and the question whether the body
presents an appearance of independence” [17].

The presence of external signs of the indepen-
dence of the court and the existence of guarantees for
the judges activities, which protect them from influ-
ence during the administration of justice, mean lack
of their subordination to other state authorities (other
branches of government).

A striking example of legislative authority inter-
vention in the field of justice is the case of Stran
Greek Refineries and Stratis Andreadis v. Greece.
During the military regime in Greece, private limited
company “Stran Greek Refineries” built oil refineries
on the basis of a contract with the government. After
the overthrow of the regime a new authority passed
a law about termination of such contracts. The com-
pany went to the court to recover damages caused
by the termination of the contract with the govern-
ment under this law. Initially, the court ruled in favor
of the company, but later, along with other similar
court decisions, it was repealed by another law. Such
decisions of the Greek Parliament were recognized
by the ECHR as interference in the judiciary activ-
ities. European Court found violation of the compa-
ny’s right to a fair trial and emphasized that “state
had effectively removed jurisdiction from the courts
called upon to determine the validity of the arbitration
award and prevented any proper judicial investigation
of the subject of the dispute” [18].

Unlike the principle of the independence
of the court, which is applied to the whole judicial
system or the status of judges in the state, their inter-
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action with other bodies, the principle of impartial-
ity of the court implies an emphasis on a particular
case. In the case of Piersack v. Belgium ECHR first
identified criterias for impartiality of judges: “sub-
jective approach, that is endeavoring to ascertain
the personal conviction of a given judge in a given
case, and an objective approach, that is determining
whether he is offered guarantees sufficient to exclude
any legitimate doubt respect” [19].

The principle of impartiality of the judge also
stipulates that the judge should not be in contrac-
tual, monetary, family or other relations with one
of the parties of the case. The influence on a judge
can be realized through some kind of bribery, and not
necessarily in direct form. For example, in the case
of Belukha v. Ukraine the applicant complained
under Article 6 paragraph 1 that the Artemivsk Town
Court and the President of that court, who had heard
her case, had lacked impartiality, as the defendant
company had supplied the court with window grids
and a computer, and it had repaired the court’s heat-
ing system for free [20]. Accordingly the European
Court acknowledged that even such actions could be
indicative of the lack of impartiality of the court.

The violation of the requirement of impar-
tiality of the court may also be manifested in
relation to a particular participant in the trial. In
the case of Remli v. France ECHR also questioned
the impartiality of the court because of the jury’s
racist sentiment about the defendants in a criminal
case: “if a court trying people of foreign nationality
or origin included a juror who, before the hearing,
had publicly expressed racist sentiments, it lacked
impartiality” [21].

The legal guarantees for securing this principle
are the ability to withdrawal or recusal a judge. It is
usually occurring in the following cases: participation
ofajudge in any judicial decision in the case at pre-trial
stages; personal involvement of the judge in the case
as a party of the proceedings; family relationship
with the party or other person involved in the case;
personal (direct or indirect) interest of the judge in
the outcome of the case or the interest of his or her
relatives; participation of the same judge in the hear-
ing of the case in different judicial instances, as well
as in the same instance in case of the reversal of a pre-
liminary ruling by a higher court; other circumstances
that cast doubt on the judge’s objectivity.

For example, in the case of Hauschildt v. Den-
mark the court, which applied preventive measures
to the defendant at the stage of pre-trial investigation
and later considered the case as essentially was found
biased. In this case the applicant argued that “the kind
of decisions a judge would be called upon to make
at the pre-trial stage would require him, under the law,
to assess the strength of the evidence and the charac-
ter of the accused, thereby inevitably colouring his
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appreciation of the evidence and issues at the sub-
sequent trial”. ECHR stated that the most import-
ant is “the confidence which the courts in a demo-
cratic society must inspire in the public and above
all, as far as criminal proceedings are concerned,
in the accused. Accordingly, any judge in respect
of whom there is a legitimate reason to fear a lack
of impartiality must withdraw”. The European Court
is therefore of the view that in the circumstances
of the case the impartiality of the said tribunals was
capable of appearing to be open to doubt and that
the applicant’s fears in this respect can be considered
objectively justified [22].

Another element of adversarial proceedings is
equal opportunities of its parties in the trial (equal-
ity of arms). The principle of equality of arms in
the trial was derived by the ECHR from the principle
of the rule of law. In the case of De Haas and Gijsels
v. Belgium the ECHR reiterated that “the principle
of equality of arms — a component of the broader con-
cept of a fair trial — requires that each party must be
afforded a reasonable opportunity to present his case
under conditions that do not place him at a substantial
disadvantage vis-a-vis his opponent” [23].

The adversarial proceedings requirement was
also formulated by the European Court in the case
of Vermeulen v. Belgium: the right to adversarial
proceedings “means in principle the opportunity
for the parties to a criminal or civil trial to have
knowledge of and comment on all evidence adduced
or observations filed, even by an independent member
ofthe national legal service, with a view to influencing
the court’s decision” [24]. In this case the European
Court found violation of the right to adversarial
proceedings and, accordingly, the right to a fair trial,
since the prosecution party (avocat general’s) had
participated in the Court of Cassation but the applicant
had not such opportunity and therefore had not been
able to answer to him before the ending hearing.
The ECHR stated “that the breach in question was
aggravated by the avocat general’s participation in
the court’s deliberations, albeit only in an advisory
capacity. The deliberations afforded the avocat general
an additional opportunity to bolster his submissions
in private, without fear of contradiction” [24].

The European Court made an important conclusion
regarding the essence of adversarial proceedings in
the case of Jasper v. the United Kingdom. In this
case was indicated that “it is a fundamental aspect
of the right to a fair trial that criminal proceedings
should be adversarial and that there should be equality
of arms between the prosecution and defense. The
right to an adversarial trial means, in a criminal case,
that both prosecution and defense must be given
the opportunity to have knowledge of and comment
on the observations filed and the evidence adduced
by the other party”. In the light of the requirements

ISSN 2786-5649



12

ofArticle 6 paragraph 1 the prosecution should disclose
to the defense all material evidence in their possession
for or against the defense. However, the entitlement to
disclosure of relevant evidence is not an absolute right.
In any criminal proceedings there may be competing
interests, such as national security or the need to
protect witnesses at risk of reprisals or keep secret
police methods of investigation of crime, which
must be weighed against the rights of the accused.
Moreover, ECHR considers that in order to ensure
that the accused receives a fair trial; any difficulties
caused to the defense by a limitation on its rights must
be sufficiently counterbalanced by the procedures
followed by the judicial authorities [25].

V. Horodovenko expresses the opinion that
the European Court refers to other conditions
of adversarial proceedings and equality of parties:
the right of the person charged with a criminal offence
to examine or have examined prosecution witnesses,
as well as to obtain attendance and examination
of defense witnesses under the same conditions
as prosecution witnesses, both on the pre-trial
investigation and on the judicial stages; the right
of the defendant to appeal against a judgment in
a high court; the right of the defendant to participate in
the trial both in the court of the first instance and during
the review of the case on appeal [26, p. 203—-204].

The principles of equality of arms and adversarial
proceedings as components of broader concept
ofa fair trial are partly embodied in Paragraph 3 Article
6 of the Convention. So, in the case of Barbera,
Messegue and Jabardo v. Spain (1988) the ECHR
explained: “paragraph 1 of Article 6 taken together
with paragraph 3, also requires the Contracting
States to take positive steps, in particular to inform
the accused promptly of the nature and cause
of the accusation against him, to allow him adequate
time and facilities for the preparation of his defense,
to secure him the right to defend himself in person or
with legal assistance, and to enable him to examine
or have examined witnesses against him and to obtain
the attendance and examination of witnesses on his
behalf under the same conditions as witnesses against
him. The latter right not only entails equal treatment
of the prosecution and the defense in this matter,
but also means that the hearing of witnesses must in
general be adversarial” [27].

Implementation of the principle of equality of arms
in criminal offence cases is impossible without
guaranteeing the defendant’s right to participate in
the trial. “Although this is not expressly mentioned
in paragraph 1 of Article 6, the object and purpose
of the Article taken as a whole show that a person
“charged with a criminal offence” is entitled to take
part in the hearing. Moreover, sub-paragraphs (c), (d)
and (e) of paragraph 3 guarantee to “everyone charged
with a criminal offence” the right “to defend himself
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in person”, “to examine or have examined witnesses”
and “to have the free assistance of an interpreter if
he cannot understand or speak the language used
in court”, and it is difficult to see how he could
exercise these rights without being present”, — stated
in the ECHR judgment in the case of Colozza v.
Italy [28]. If, however, a criminal offence case has
been considered in the absence of the defendant, then
when he becomes aware of the fact of conviction,
he should be given the right to petition the court to
review the case.

The requirement to secure the defendant’s right
to participate in court hearings extends to the court
of appeals too. In this regard, in the case of Belziuk v.
Poland the ECHR recalled that “criminal proceedings
form an entity and the protection afforded by Article
6 does not cease with the decision at first instance.
A State is required to ensure also before courts
of appeal that persons amenable to the law shall
enjoy before these courts the fundamental guarantees
contained in this Article”. In this European Court
also noted that “the principle of equality of arms
includes the fundamental right to adversarial criminal
proceedings, which right is intended to guarantee
an opportunity to both parties to comment on each
other’s submissions. However, in the instant case
this principle was not respected since the applicant
was not allowed to participate in the appeal hearing
and thus could not reply to the public prosecutor’s
submissions, which included a recommendation to
the Regional Court to dismiss his appeal. For this
reason, the Commission had unanimously concluded
that there was a violation of the applicant’s right to
a fair trial” [29].

The principle of adversarial proceedings
implies the presence of two parties having opposite
procedural interests and an independent, impartial
court (tribunal). Considering that the prosecution
party is represented by a professional lawyer
(prosecutor), the adversarial trial also must make it
possible to involve a professional lawyer (advocate)
on the defense party. Of course, the defendant decides
for himself whether to exercise such a right, but he
must have it.

The ECHR fairly considers the right to
legal assistance as a part of broader concept
of the right of access to a court guaranteed by Article
6 of the Convention. In the case of Van Geyseghem
v. Belgium the European Court emphasized that “the
right of everyone charged with a criminal offence to
be effectively defended by a lawyer is one of the basic
features of a fair trial” [30].

Article 6 paragraph 3 (c) of the Convention
guarantees everyone charged with a criminal offence
has the right to defend himself in person or through
legal assistance of his own choosing or, if he has not
sufficient means to pay for legal assistance, to be given
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it free when the interests of justice so require [3].
Important aspects of the right to legal assistance in
criminal proceedings are formulated by the ECHR
in the case of Pakelli v. Germany. The case referred
to the situation when German criminal procedure
law provided for the opportunity to represent their
interests in person or to use the assistance of a lawyer.
These possibilities were recognized as mutually
exclusive, that is, defense in person made it impossible
for defendant additional protection by a lawyer. As
we can see Article 6 paragraph 3 (c) of Convention
guarantees three rights to a person charged with
a criminal offence: to defend himself in person, to
defend himself through legal assistance of his own
choosing and, on certain conditions, to be given legal
assistance free. To link the corresponding phrases
together, the English text employs on each occasion
the disjunctive “or”; the French text, on the other
hand, utilizes the equivalent — “ou” — only between
the phrases enouncing the first and the second right;
thereafter, it uses the conjunctive "et". Having regard
to the object and purpose of this paragraph, which is
designed to ensure effective protection of the rights
of the defense the ECHR recognized that the French
text provides more reliable guidance [31]. Therefore,
according to the case-law of the European Court,
a person can defend himself in person and at the same
time use the legal assistance of a lawyer chosen at his
discretion.

The principle of adversarial proceedings
is closely linked to another guarantee for
the accused — the presumption of innocence. The
adversarial is manifested in the fact that the guilt
of the accused must be proved in the court, and only
after the conviction and the sentence entry into force
we can speak about the person as guilty of the crime.

An extensive interpretation of the presumption
ofinnocence the ECHR has given in the case of Allenet
de Ribemont v. France. European Court has made
the following understanding of this principle: “The
presumption of innocence enshrined in paragraph
2 of Article 6 is one of the elements of the fair criminal
trial that is required by paragraph 1. It will be violated
if a judicial decision concerning a person charged
with a criminal offence reflects an opinion that he
is guilty before he has been proved guilty according
to law. It suffices, even in the absence of any formal
finding, that there is some reasoning suggesting that
the court regards the accused as guilty” [32].
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The ECHR also acknowledged that violation
of the presumption of innocence may come not only
from ajudge or from a court, but also from other public
authorities. So, in the said case the European Court
noted that in the instant case some of the highest-
ranking officers in the French police referred to
Mr. Allenet de Ribemont, without any qualification
or reservation, as one of the instigators of a murder
and thus an accomplice in that murder. This was
clearly a declaration of the applicant’s guilt which,
firstly, encouraged the public to believe him guilty
and, secondly, prejudged the assessment of the facts by
the competent judicial authority. There has therefore
been a breach of Article 6 paragraph 2.

Thus, the presumption of innocence is intended not
only to protect the honor and dignity of the accused
person, but also to prevent the premature influence
of the preliminary assessment of the facts in the case
by the investigative bodies on the decision-making by
the court, and accordingly ensure the conditions for
adversarial proceedings.

Conclusions.

1. The right to a fair trial is a multifaceted concept
elements of which are derived from the content
of Article 6 of the Convention and from the case-law
of the European Court. The ECHR often interprets
the content of the right to a fair trial beyond the scope
of Article 6 of the Convention, in particular by
drawing out certain elements of the right to a fair trial
from the rule of law principle.

2.Providing ofadversarial proceedings as anelement
of'the right to a fair trial encompasses a system of other
guarantees, in particular, an independent and impartial
tribunal, equality of arms, the right to legal assistance,
the presumption of innocence and the like.

3. Despitethedemocratic nature ofthe Convention’s
provisions and the ECHR’s activities in the area
of the protection of violated rights, many problems
regarding the exercise of the right to a fair trial remain
in Ukraine. This is evidenced by the large number
of European Court judgments against Ukraine.
National legislation still needs to be reformed in
the light of European and international human rights
standards. The judicial system must really ensure
the implementation of the rule of law, the priority
of human rights and freedoms, the unimpeded,
accessible and transparent right to judicial protection.
Only under such conditions the right to a fair trial will
become a reality for the national society.
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