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Informal rulemaking in the United States of America and participation of Americans in it are considered 
in the article. Proposals about necessity of implementing of this experience in Ukraine are made.  

We consider it necessary to adopt the Law of Ukraine “On Public Influence on the Adoption of 
Administrative Acts”. In the law it is suggested to identify a group of administrative acts, which would be 
covered by the law. In our opinion, it should be normative administrative acts because they establish 
general rules of conduct, are continuously and repeatedly applied in order to regulate social relations of 
the same type and have personified (specific) subject.  
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ВЗАИМОДЕЙСТВИЕ ОРГАНОВ ИСПОЛНИТЕЛЬНОЙ ВЛАСТИ США  
С ОБЩЕСТВЕННОСТЬЮ В СФЕРЕ ПРАВОТВОРЧЕСТВА 

Сквирский И.О.  

Запорожский национальный университет, ул. Жуковского, 66, г. Запорожье, Украина 
Skviiirskij@gmail.com 

В статье рассмотрен неформальный нормотворческий процесс в Соединенных Штатах Америки и 
участие в нем американских граждан.  

Аргументирован тезис о необходимости принятия Закона Украины «О влиянии общественности 
на принятие административных актов». В этом законе будет определена группа 
административных актов, на которые будет распространяться данный закон. Это должны быть 
нормативно-административные акты, поскольку они устанавливают общие правила поведения, 
имеют продолжительное, многоразовое применение с целью регулирования однотипных 
общественных отношений и не имеют персонифицированного (конкретного) адреса. 

Ключевые слова: формальный нормотворческий процесс, неформальный нормотворческий процесс, 
правовой акт, период предоставления объявлений и объяснений.   

ВЗАЄМОДІЯ ОРГАНІВ ВИКОНАВЧОЇ ВЛАДИ США З ГРОМАДСЬКІСТЮ  
У СФЕРІ ПРАВОТВОРЧОСТІ 

Сквірський І.О.  

Запорізький національний університет, вул. Жуковського, 66, м. Запоріжжя, Україна 
Skviiirskij@gmail.com 

У статті розглянуто неформальний нормотворчий процес у Сполучених Штатах Америки та 
участь у ньому громадян. 

Головною метою цієї статті є вивчення досвіду США щодо взаємодії органів виконавчої влади з 
громадськістю у сфері правотворчості, а також розробка пропозицій, спрямованих на його 
впровадження у національне законодавство та правозастосовну практику. Основна увага у статті 
буде приділена аналізу процесу прийняття нормативно-правових актів органами виконавчої влади 
Сполучених Штатів Америки.  

Зроблено висновок, що громадськість у Сполучених Штатах Америки здійснює доволі потужний 
вплив на нормотворчий процес органів виконавчої влади. Якщо правовий акт приймається без її 
участі, то він визнається недійсним, тобто позбавляється юридичної сили.  

Аргументовано тезу про необхідність прийняття Закону України «Про вплив громадськості на 
прийняття адміністративних актів». У вказаному законі пропонуємо визначити групу 
адміністративних актів, на які буде поширюватися цей закон. Це повинні бути нормативні 
адміністративні акти, оскільки вони встановлюють загальні правила поведінки, мають 
довготривале, багаторазове застосування з метою регулювання однотипних суспільних відносин і 
не мають персоніфікованого (конкретного) адресата [12, с. 282].  

Центральне місце в зазначеному законі повинно відводитися процедурі впливу громадськості на 
прийняття остаточного тексту адміністративного акту. Для досягнення названої мети необхідно, 
щоб у законі було передбачено ряд обов’язків публічної адміністрації, зокрема, розміщувати на 
своєму офіційному сайті повідомлення про намір прийняття адміністративного акту. У 
повідомленні повинен міститися також короткий зміст адміністративного акту, його мета і 
безпосередній текст; встановлювати строки для надання пропозицій до проекту адміністративного 
акту; повідомляти про суб’єкта, відповідального на узагальнення пропозицій, а також місце 
проведення слухань. Крім цього, у законі має бути чітко наголошено на тому, що остаточне 
рішення щодо видання адміністративного акту повинно ухвалюватися лише після того, як орган 
влади проаналізує усі надані пропозиції та надасть на них відповідь громадськості.  

Ключові слова: формальний нормотворчий процес, неформальний нормотворчий процес, правовий 
акт, надання повідомлень і пропозицій. 

One of the hallmarks of a democratic society is citizens’ ability to influence public authorities, 
which is usually achieved through: participation in elections, referendums and other forms of 
implementation of direct democracy mechanisms; organizational initiative (participation in 
associations, non-governmental organizations, political parties, etc.); participation in conventional 
and unconventional (unauthorized) protests [1].  
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Recently, the indicated problem found its reflection in works of O. Babinov, V. Bakumenko, 
N. Drahomyretska, A. Kolodii, O. Lytvynenko, P. Manzhola and others, but none of these scholars 
focused attention on the study of the nature and features of the interaction of the executive 
authorities and public within rulemaking process. In passing, we note that to date, the need to 
develop such cooperation is recognized at official level. For example, the Law of Ukraine “On 
Grounds of Corruption Prevention and Counteraction” envisages public anticorruption expertise of 
draft legal acts [2].  

In view of the above, the named problems must be comprehensively analyzed in scientific literature, 
which, in turn, requires an examination of the organization and execution of such work in foreign 
countries, including the United States of America. Familiarization with international experience, as 
rightly noted in the literature, enhances our understanding of legal phenomena under study; helps to 
look at a particular issue from a different angle; compares our achievements with achievements of 
foreign counterparts; allows not to waste time on solving problems that have already been resolved 
within covers of foreign publications [3]. Indeed, extraordinary scientific relevance and usefulness 
of any comparative legal studies are undeniable.  

Thus, the main goal of this paper is to study the US experience in cooperation between executive 
authorities and public in rulemaking and to develop proposals for the implementation of national 
legislation and law-enforcement practice. The main focus of the article is given to the analysis of 
rules by the US executive authorities.  

According to the Administrative Procedure Act, rulemaking activity is an agency process for 
formulating, amending, or repealing a rule. A rule in turn is an agency statement of general or 
particular applicability and future effect designed to implement, interpret, or prescribe law or policy 
[4].  

During the rulemaking process, the executive authority is entitled with various responsibilities, 
including those associated with public participation in it. In this case we are talking about the need:  

– to inform the public on the intention to adopt appropriate rule, giving it a possibility to make 
the necessary suggestions to the proposed regulations and provide authorities with the 
necessary information;  

– to provide public access to the rulemaking record, enabling citizens to supply executive 
authorities with additional information and analyze data not included in the proposed legal 
act;  

– to analyze and respond public’s comments [5].  

The foregoing suggests that the public plays an important role in the adoption of rules by the 
executive authority and affects the process of their adoption.  

In turn, rulemaking implemented by the US executive branch is divided into formal and informal 
rulemaking. The formal process is set forth in law, mandating the agency action, and lies in the fact 
that all of the data received at the agency hearing later is reflected in the protocol [4]. In all other 
cases, the legislative process is informal. Given the fact that in the United States a formal process is 
currently applied only in rare cases, it is suggested to elaborate the informal rulemaking process and 
the participation of the general public in it.  

Informal rulemaking process is called notice and comment period. During this process executive 
authority must publish a draft of the future rule and create conditions for its public discussion. For 
example, if the competent authority of the executive branch intends to establish incentive payment 
terms for lease of freight cars, the notification of the proposed rule would look like this: “We intend 
to establish incentive payment terms for lease of freight cars”. However, there are exceptions in the 
requirements for notice and comment period. Sometimes this process is missing, and sometimes it is 
missing “on reasonable grounds” (when it is unnecessary or impossible, for example, in case of 
emergency) [6, p. 281].  
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Information about the draft rule must contain the preamble; the presence of the text itself is optional. 
The notice shall also contain information on the terms and procedure for submitting comments on the 
draft legal act, the contacts of persons responsible for their processing, etc. [7].  

The preamble states the need to adopt a rule, its scope, the name of the law under which it was 
adopted, as well as brief content of the act. This way the authority seeks to explain in 
understandable to the public language the reasons for adoption of a rule based on the results of the 
previous study or obtained by reliable data. In addition, the executive authority may form in the 
preamble the list of issues which, in his opinion, have to be processed by the public. However, this 
does not mean that the public can comment only these issues. Public opinion may be expressed with 
respect to any aspect of the future rule [7].  

Executive authority puts the notice of a draft rule in the Federal Register, which is a “legal 
newspaper” of federal government. If notification is not published in the Federal Register, the 
executive authority must personally notify the persons who will apply this rule, giving them a copy. 
The above procedure is applied only in the case where the range of stakeholders is known to the 
executive authority or such persons can be easily identified [8].  

Typically, executive agencies give the public 60 days to provide relevant proposals. Sometimes, this 
period may be reduced or increased depending on the circumstances developed around the adoption 
of a particular rule. At the same time, it should be emphasized that the specified time is not final, 
and therefore the executive authorities may consider public proposals after the deadline as well. 
However, the public should try to submit proposals within the prescribed period, after the deadline 
such suggestions can be left unattended by the authority. In most cases, the executive authorities 
inform the authors whether they consider proposals received after the expiry of the period [7]. Thus, 
it can be concluded that the authorities try to get as many suggestions from the public as possible 
and consider them in the process of further review and adoption of the final version of the act, 
which, of course, would contribute to the improvement of its quality, and enhance public 
confidence in the government.  

In addition, notice on the development of a rule is placed in the public docket, which is a database 
of draft rules, their final texts, oral and written proposals provided by the public, researches which 
are the bases for authority in adopting rules, including studies not covered in the draft rule and other 
relevant information that confirms the need to adopt specific rule. Public docket is available on the 
Federal Internet site Regulations.gov. Search on the site is performed by the ID number of the 
document, which can be found at the beginning of the notice on the proposed draft rule [9]. It 
allows US citizens to be fully aware of the content and direction of rulemaking activity of 
government bodies.  

The authorities always welcome public suggestions on the draft legal act, because some proposals are 
very helpful and affect the final text of the act. Sometimes submitted proposals are focused on 
significant details that have not been taken into account by the authorities in preparing the draft legal act. 
Thus, it allows the authorities to revise their vision of a solution to the problem and adopt a legal act that 
will meet the needs of the public. It should be noted that the draft rule may be amended on the basis of 
submitted public proposals only if such changes are logical and do not alter the essence of the act. If the 
essence is changed, the executive agency shall reappoint the procedure for public hearing. In this case, 
the public should give suggestions about changes made to the draft legal act [7].  

At the same time, some suggestions can be confusing and unreasoned, based only on assumptions. 
These suggestions are not taken into account when approving the final text of the rule, as, according to 
the provisions of the Administrative Procedure Act, the executive authorities should adopt only those 
rules, which achieve a specific objective, set forth in the text of the law [4]. Consequently, the public is, 
in fact, obliged to provide only quality offers that will later be used by the executive authorities.  

After the notice and comment period expires, the authority shall consider all submissions received and 
analyze them. If they do not change the essence of the draft legal act, the authority shall adopt a rule. 
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The final legal act should contain a preamble and the text of the rule. The preamble provides a response 
to the most significant issues raised in public hearings, and formulates regulations on the main principles 
and purpose of the rule. Executive authority must respond or comment all proposals submitted to it on 
the draft legal act. These responses can be given to each proposal individually as well as in aggregate, in 
case, for example, when the authority received many offers of the same or similar content. Minor 
suggestions or proposals of editorial nature are usually not discussed in the preamble [8].  

Thus, we can conclude that the public in the United States has rather strong impact on the 
legislative process of the executive power. If a legal act is adopted without its participation, it is 
declared invalid, which means it loses validity.  

In our view, such a practice would be very useful for our country because it makes government 
transparent and the public informed on important matters of state activity. At the same time, it 
should be emphasized that public involvement in the legislative process is not a right of the 
executive authorities but their responsibility arising from the provisions of the Constitution of 
Ukraine, where, in particular, it is stressed that the bearer of sovereignty and the only source of 
power in Ukraine is the people who exercise power directly and through government agencies and 
local authorities [10]. The above provision should be interpreted in such a way that exactly people 
(citizens, civil society) should determine the direction and content of the governmental activity, and 
if so, the state must establish clear and thorough procedures for public involvement in the 
rulemaking process.  

In passing, it should be noted that today in our country some measures in the mentioned direction 
are already being taken. For example, Ukrainian citizens have impact on the regulations in the field 
of environmental protection. Such a possibility is provided by the Convention on Access to 
Information, Public Participation in Decision-making and Access to Justice in Environmental 
Matters ratified by the Verkhovna Rada of Ukraine. Art. 6 of the Convention establishes that public 
concerned shall be informed, either by public notice or individually as appropriate, early in an 
environmental decision-making procedure, and in an adequate, timely and effective manner, inter 
alia, of: the proposed activity and the application on which a decision will be taken; the nature of 
possible decisions or the draft decision; the public authority responsible for making the decision; the 
envisaged procedure, including, as and when this information can be provided (the commencement 
of the procedure; the opportunities for the public to participate; the time and venue of any envisaged 
public hearing; an indication of the public authority from which relevant information can be 
obtained and where the relevant information has been deposited for examination by the public; an 
indication of the relevant public authority or any other official body to which comments or 
questions can be submitted and of the time schedule for transmittal of comments or questions; and 
an indication of what environmental information relevant to the proposed activity is available); and 
the fact that the activity is subject to a national or transboundary environmental impact assessment 
procedure [11].  

The procedure described above is very similar to the US, but it exists only in the field of 
environmental protection. In all other areas of public administration there is no legal regulation of 
public influence on adoption of legal acts.  

Thus, we consider it necessary to adopt the Law of Ukraine “On Public Influence on the Adoption 
of Administrative Acts”. In the law it is suggested to identify a group of administrative acts, which 
would be covered by the law. In our opinion, it should be normative administrative acts because 
they establish general rules of conduct, are continuously and repeatedly applied in order to regulate 
social relations of the same type and have personified (specific) subject [12, p. 282].  

Central provision in the mentioned law shall belong to procedure of public influence on the 
adoption of the final text of an administrative act. To achieve this objective the law shall provide a 
number of duties of public administration, including: posting notice of intent to adopt an 
administrative act on its website. The notice should also contain a summary of the administrative 
act, its purpose and text; establish deadlines for submission of proposals to the draft administrative 
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act; reporting about the entity, responsible for synthesis of proposals, and place of the hearing. In 
addition, in the law it should be clearly stressed that the final decision on publication of an 
administrative act should be made only after the authority reviews all submitted proposals and 
provides the respond to the public.  

Hopefully, such a law will be adopted in the near future, as its absence hinders the process of 
democratization of Ukrainian society. 
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This article is devoted to research of participation of Soviet non-governmental organizations in the public 
administration. Nature, volume and specific content, as well as the classification of their authorities in the 
field of public administration, are uncovered in this article. The author concludes that public 
organizations in Soviet times were endowed with a wide range of powers to ensure their participation in 
governance. 
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Данная статья посвящена исследованию участия советских общественных организаций в 
государственном управлении. Раскрыты сущность, объем и конкретное содержание, а также 
представлена классификация их полномочий в сфере государственного управления. Автор 
приходит к выводу, что общественные организации в советское время были наделены широким 
спектром полномочий, обеспечивающих их участие в государственном управлении. 


