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Informal rulemaking in the United States of America and participation of Americans in it are considered
in the article. Proposals about necessity of implementing of this experience in Ukraine are made.

We consider it necessary to adopt the Law of Ukraine “On Public Influence on the Adoption of
Administrative Acts”. In the law it is suggested to identify a group of administrative acts, which would be
covered by the law. In our opinion, it should be normative administrative acts because they establish
general rules of conduct, are continuously and repeatedly applied in order to regulate social relations of
the same type and have personified (specific) subject.

Key words: formal rulemaking, informal rulemaking, rule, notice and comment period.

FOpuouuni nayxu



137

B3AUMOJIEMCTBAE OPTAHOB UCITIOJTHUTEJILHOM BJIACTH CIIIA
C OBIIECTBEHHOCTbBIO B COEPE IPABOTBOPYECTBA

Cxsupckuit 1.0.

3anopooicckuti HayuoHanvHblil YHUgepcumem, yi. JKykosckozo, 66, e. 3anopooicve, Yxpauna
Skviiirskij@gmail.com

B cratee paccmoTrpeH HepopManbHBIN HOpMOTBOpUeckuii ponecc B CoenuHeHHBIX [llTaTax AMepukn u
ydacTHe B HEM aMepUKaHCKUX TPakKIaH.

ApPryMEHTHPOBaH TE3UC O HEOOXOJMMOCTU NPHUHATHS 3akoHa YKpauHbl «O BIUSHUU OOLIECTBEHHOCTH
Ha TpPUHATHEC AJMUHUCTPATHUBHBIX aKTOB». B 9TOoM 3akoHe Oynger ompejaeneHa TIpymia
aJIMUHHCTPATUBHBIX aKTOB, Ha KOTOpbIE Oy/AET PacHpOCTPaHATHCS IAaHHBIM 3aKOH. DTO JOJIKHBI OBITh
HOPMAaTHBHO-aIMUHUCTPATHBHBIE aKThI, IIOCKOJIKY OHHM YCTAQHABJIMBAIOT OOILIME NpaBUJIa IOBEIACHHUS,
HUMEIOT MPOJIOJDKUTENIEHOE, MHOTOpPa3oBOE IMPUMEHEHHE C LNl  PEryJIMPOBAaHUS  OJHOTHUITHBIX
OOIIIECTBEHHBIX OTHOIICHNH W HE HMEIOT IePCOHI(DHUINPOBAHHOTO (KOHKPETHOTO) aapeca.

Kniouesgvie cnosa: gopmanvublii HOpmMomeopueckuii npoyecc, HeghpopMaibHulll HOPMOMBOPUECKULl npoyecc,

npasosol axm, nepuood npedoCcmaesieHus 00vaAsIeHUl U 0ObICHEHULL.

B3AEMO/IISI OPTAHIB BUKOHABUOI BJIA/IA CIIA 3 TPOMAJICBKICTIO
Y COEPI NIPABOTBOPYOCTI

Cksipcrkuit 1.O.

3anopizvruil HayionanbHull yrigepcumem, 8yi. Kykoscvroeo, 66, m. 3anopidcocs, Ykpaina
Skviiirskij@gmail.com

VY crarti po3rmsaHyTo HedopmanbHHIT HOpMOTBOpuMi mporec y Crnomyuenux Iltarax Amepuku Tta
y4acTb y HbOMY IPOMaJisiH.

I'onmoBHOIO MeTolO 1€l crarti € BuBueHHs nocBiny CIIA mono B3aemozii opraHiB BUKOHABUOI BIAIX 3
TPOMAJICBKICTIO y cepi MpaBOTBOPUOCTi, & TaKOXK pPO3pOOKa TMPOTO3HMINH, CHPSIMOBAHUX HA WMOTO
BITPOBA/KCHHS y HAIllOHATbHE 3aKOHO/IABCTBO Ta MPAaBO3AaCTOCOBHY MpakTHKy. OCHOBHA yBara y CTarTi
Oyzae mpuaiieHa aHali3y IPOLecy MPUHHATTS HOPMATHBHO-IIPABOBUX AKTiB OpraHaMU BUKOHABYOI BIIaJN
Crnomyuenux IlItaTiB AMepukH.

3po0icHO BUCHOBOK, IO IpoMajchKicTh y Cronmyuenux Illtatrax AMEpuKd 3IIHCHIOE TOBOJI TOTYKHHIA
BIUIMB HAa HOPMOTBOPYHH MpOIEC OPTaHiB BUKOHABYOI BIAAM. SIKIO TPABOBHM akT MpUMMaeThes Oe3 il
y4acTi, TO BiH BU3HAETHCS HEAIMCHUM, TOOTO M030aBISETHCS FOPAIUMIHOL CHITH.

ApryMeHTOBaHO Te3y IO HEOOXiIHICTh NpUUHATTA 3akoHy YkpaiHu «IIpo BIUIMB IpOMajiChKOCTI Ha
NPUAHATTS ~ aJMIHICTPATUBHUX aKTiB». Y BKa3aHOMY 3aKOHI NPONOHYEMO BH3HAYUTH TIPYIY
aIMIHICTPATHBHHUX aKTiB, Ha sKi Oyae MOMMpIOBATHCS Ied 3akoH. lle moBHWHHI OyTH HOpPMATHBHI
aIMIHICTPATHBHI aKTH, OCKUIGKM BOHH BCTAHOBIIOIOTH 3araibHi TpaBWia TOBEHIHKH, MAalOTh
JOBrOTpHUBaJe, 0araTropasoBe 3aCTOCYBAHHS 3 METOIO PEryJIOBaHHS OJHOTUITHHX CYCHIJIBHUX BiXHOCHH i
He MaroTh NepcoHi(ikoBaHOTrO (KOHKPETHOT0) anpecara [12, c. 282].

LleHTpasibHE Miclle B 3a3HaYCHOMY 3aKOHI ITOBUHHO BiJIBOJMTHCS IPOLEAYPI BIUIMBY IPOMaChKOCTI Ha
NPUIHATTS OCTATOYHOI'O TEKCTY aJMIiHICTpaTHBHOIO akTy. J[ysi mocsrHeHHs Ha3BaHOI METH HEOOXIIHO,
o0 y 3aKkoHi Oyso nependadeHo psix 000B’SI3KIB MyOIIiYHOI aaMiHIiCTpalii, 30KkpeMa, po3MillyBaTH Ha
cBOEMY OOQIliHOMY calTi MOBIIOMJIEHHS NpPO HaMip NPUHHATTS aAMIHICTPaTUBHOTO akTy. Y
MOBIZIOMJICHHI TTOBMHEH MICTHTUCS TaK0XX KOPOTKMH 3MICT aJMIHICTPaTHBHOIO aKTy, Horo mera i
Oe3mocepeHil TEKCT; BCTAHOBIIIOBATH CTPOKH IS HATaHHS TPOITO3HIIN 10 IPOEKTY aJAMiHICTPATHBHOTO
aKTy; TOBIJOMIISITH TIPO CyO’€KTa, BIAMOBIJAILHOTO HAa y3araJlbHEHHsS IPOIO3HWIIINA, a TaKOX MicIe
MpoBeIeHHS ciyXaHb. KpiM I1p0TO, y 3aKOHI Mae OyTH UiTKO HAroJIOIICHO Ha TOMY, IO OCTaTOYHE
pIIIEHHS 00 BUIAHHS AJAMIiHICTPATUBHOTO aKTy MOBHHHO YXBaJIOBATHCS JIMIIE IICIS TOTO, K OPTaH
BJIaJIM TIPOAHAJII3YE yCi Ha/TaHi MPOITO3HIIii Ta HATACTh Ha HUX BiATIOBIAb TPOMAICHKOCTI.

Kniouosi cnosa: ¢popmanvruii Hopmomeopuuil npoyec, HeQOPMAIbHUL HOPMOMBOPUUL Npoyec, Npasosull

akm, HaOaHHsI NOGIOOMILEHb [ NPONO3UYILL.

One of the hallmarks of a democratic society is citizens’ ability to influence public authorities,
which is usually achieved through: participation in elections, referendums and other forms of
implementation of direct democracy mechanisms; organizational initiative (participation in
associations, non-governmental organizations, political parties, etc.); participation in conventional
and unconventional (unauthorized) protests [1].
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Recently, the indicated problem found its reflection in works of O. Babinov, V. Bakumenko,
N. Drahomyretska, A. Kolodii, O. Lytvynenko, P. Manzhola and others, but none of these scholars
focused attention on the study of the nature and features of the interaction of the executive
authorities and public within rulemaking process. In passing, we note that to date, the need to
develop such cooperation is recognized at official level. For example, the Law of Ukraine “On
Grounds of Corruption Prevention and Counteraction” envisages public anticorruption expertise of
draft legal acts [2].

In view of the above, the named problems must be comprehensively analyzed in scientific literature,
which, in turn, requires an examination of the organization and execution of such work in foreign
countries, including the United States of America. Familiarization with international experience, as
rightly noted in the literature, enhances our understanding of legal phenomena under study; helps to
look at a particular issue from a different angle; compares our achievements with achievements of
foreign counterparts; allows not to waste time on solving problems that have already been resolved
within covers of foreign publications [3]. Indeed, extraordinary scientific relevance and usefulness
of any comparative legal studies are undeniable.

Thus, the main goal of this paper is to study the US experience in cooperation between executive
authorities and public in rulemaking and to develop proposals for the implementation of national
legislation and law-enforcement practice. The main focus of the article is given to the analysis of
rules by the US executive authorities.

According to the Administrative Procedure Act, rulemaking activity is an agency process for
formulating, amending, or repealing a rule. A rule in turn is an agency statement of general or
particular applicability and future effect designed to implement, interpret, or prescribe law or policy

[4].

During the rulemaking process, the executive authority is entitled with various responsibilities,
including those associated with public participation in it. In this case we are talking about the need:

— to inform the public on the intention to adopt appropriate rule, giving it a possibility to make
the necessary suggestions to the proposed regulations and provide authorities with the
necessary information;

— to provide public access to the rulemaking record, enabling citizens to supply executive
authorities with additional information and analyze data not included in the proposed legal
act;

— to analyze and respond public’s comments [5].

The foregoing suggests that the public plays an important role in the adoption of rules by the
executive authority and affects the process of their adoption.

In turn, rulemaking implemented by the US executive branch is divided into formal and informal
rulemaking. The formal process is set forth in law, mandating the agency action, and lies in the fact
that all of the data received at the agency hearing later is reflected in the protocol [4]. In all other
cases, the legislative process is informal. Given the fact that in the United States a formal process is
currently applied only in rare cases, it is suggested to elaborate the informal rulemaking process and
the participation of the general public in it.

Informal rulemaking process is called notice and comment period. During this process executive
authority must publish a draft of the future rule and create conditions for its public discussion. For
example, if the competent authority of the executive branch intends to establish incentive payment
terms for lease of freight cars, the notification of the proposed rule would look like this: “We intend
to establish incentive payment terms for lease of freight cars”. However, there are exceptions in the
requirements for notice and comment period. Sometimes this process is missing, and sometimes it is
missing “on reasonable grounds” (when it is unnecessary or impossible, for example, in case of
emergency) [6, p. 281].
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Information about the draft rule must contain the preamble; the presence of the text itself is optional.
The notice shall also contain information on the terms and procedure for submitting comments on the
draft legal act, the contacts of persons responsible for their processing, etc. [7].

The preamble states the need to adopt a rule, its scope, the name of the law under which it was
adopted, as well as brief content of the act. This way the authority seeks to explain in
understandable to the public language the reasons for adoption of a rule based on the results of the
previous study or obtained by reliable data. In addition, the executive authority may form in the
preamble the list of issues which, in his opinion, have to be processed by the public. However, this
does not mean that the public can comment only these issues. Public opinion may be expressed with
respect to any aspect of the future rule [7].

Executive authority puts the notice of a draft rule in the Federal Register, which is a “legal
newspaper” of federal government. If notification is not published in the Federal Register, the
executive authority must personally notify the persons who will apply this rule, giving them a copy.
The above procedure is applied only in the case where the range of stakeholders is known to the
executive authority or such persons can be easily identified [8].

Typically, executive agencies give the public 60 days to provide relevant proposals. Sometimes, this
period may be reduced or increased depending on the circumstances developed around the adoption
of a particular rule. At the same time, it should be emphasized that the specified time is not final,
and therefore the executive authorities may consider public proposals after the deadline as well.
However, the public should try to submit proposals within the prescribed period, after the deadline
such suggestions can be left unattended by the authority. In most cases, the executive authorities
inform the authors whether they consider proposals received after the expiry of the period [7]. Thus,
it can be concluded that the authorities try to get as many suggestions from the public as possible
and consider them in the process of further review and adoption of the final version of the act,
which, of course, would contribute to the improvement of its quality, and enhance public
confidence in the government.

In addition, notice on the development of a rule is placed in the public docket, which is a database
of draft rules, their final texts, oral and written proposals provided by the public, researches which
are the bases for authority in adopting rules, including studies not covered in the draft rule and other
relevant information that confirms the need to adopt specific rule. Public docket is available on the
Federal Internet site Regulations.gov. Search on the site is performed by the ID number of the
document, which can be found at the beginning of the notice on the proposed draft rule [9]. It
allows US citizens to be fully aware of the content and direction of rulemaking activity of
government bodies.

The authorities always welcome public suggestions on the draft legal act, because some proposals are
very helpful and affect the final text of the act. Sometimes submitted proposals are focused on
significant details that have not been taken into account by the authorities in preparing the draft legal act.
Thus, it allows the authorities to revise their vision of a solution to the problem and adopt a legal act that
will meet the needs of the public. It should be noted that the draft rule may be amended on the basis of
submitted public proposals only if such changes are logical and do not alter the essence of the act. If the
essence is changed, the executive agency shall reappoint the procedure for public hearing. In this case,
the public should give suggestions about changes made to the draft legal act [7].

At the same time, some suggestions can be confusing and unreasoned, based only on assumptions.
These suggestions are not taken into account when approving the final text of the rule, as, according to
the provisions of the Administrative Procedure Act, the executive authorities should adopt only those
rules, which achieve a specific objective, set forth in the text of the law [4]. Consequently, the public is,
in fact, obliged to provide only quality offers that will later be used by the executive authorities.

After the notice and comment period expires, the authority shall consider all submissions received and
analyze them. If they do not change the essence of the draft legal act, the authority shall adopt a rule.

Bicnuk 3anopizekozo nayionansnozo ynieepcumenty Ne 3,2014



140

The final legal act should contain a preamble and the text of the rule. The preamble provides a response
to the most significant issues raised in public hearings, and formulates regulations on the main principles
and purpose of the rule. Executive authority must respond or comment all proposals submitted to it on
the draft legal act. These responses can be given to each proposal individually as well as in aggregate, in
case, for example, when the authority received many offers of the same or similar content. Minor
suggestions or proposals of editorial nature are usually not discussed in the preamble [8].

Thus, we can conclude that the public in the United States has rather strong impact on the
legislative process of the executive power. If a legal act is adopted without its participation, it is
declared invalid, which means it loses validity.

In our view, such a practice would be very useful for our country because it makes government
transparent and the public informed on important matters of state activity. At the same time, it
should be emphasized that public involvement in the legislative process is not a right of the
executive authorities but their responsibility arising from the provisions of the Constitution of
Ukraine, where, in particular, it is stressed that the bearer of sovereignty and the only source of
power in Ukraine is the people who exercise power directly and through government agencies and
local authorities [10]. The above provision should be interpreted in such a way that exactly people
(citizens, civil society) should determine the direction and content of the governmental activity, and
if so, the state must establish clear and thorough procedures for public involvement in the
rulemaking process.

In passing, it should be noted that today in our country some measures in the mentioned direction
are already being taken. For example, Ukrainian citizens have impact on the regulations in the field
of environmental protection. Such a possibility is provided by the Convention on Access to
Information, Public Participation in Decision-making and Access to Justice in Environmental
Matters ratified by the Verkhovna Rada of Ukraine. Art. 6 of the Convention establishes that public
concerned shall be informed, either by public notice or individually as appropriate, early in an
environmental decision-making procedure, and in an adequate, timely and effective manner, inter
alia, of: the proposed activity and the application on which a decision will be taken; the nature of
possible decisions or the draft decision; the public authority responsible for making the decision; the
envisaged procedure, including, as and when this information can be provided (the commencement
of the procedure; the opportunities for the public to participate; the time and venue of any envisaged
public hearing; an indication of the public authority from which relevant information can be
obtained and where the relevant information has been deposited for examination by the public; an
indication of the relevant public authority or any other official body to which comments or
questions can be submitted and of the time schedule for transmittal of comments or questions; and
an indication of what environmental information relevant to the proposed activity is available); and
the fact that the activity is subject to a national or transboundary environmental impact assessment
procedure [11].

The procedure described above is very similar to the US, but it exists only in the field of
environmental protection. In all other areas of public administration there is no legal regulation of
public influence on adoption of legal acts.

Thus, we consider it necessary to adopt the Law of Ukraine “On Public Influence on the Adoption
of Administrative Acts”. In the law it is suggested to identify a group of administrative acts, which
would be covered by the law. In our opinion, it should be normative administrative acts because
they establish general rules of conduct, are continuously and repeatedly applied in order to regulate
social relations of the same type and have personified (specific) subject [12, p. 282].

Central provision in the mentioned law shall belong to procedure of public influence on the
adoption of the final text of an administrative act. To achieve this objective the law shall provide a
number of duties of public administration, including: posting notice of intent to adopt an
administrative act on its website. The notice should also contain a summary of the administrative
act, its purpose and text; establish deadlines for submission of proposals to the draft administrative
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act; reporting about the entity, responsible for synthesis of proposals, and place of the hearing. In
addition, in the law it should be clearly stressed that the final decision on publication of an
administrative act should be made only after the authority reviews all submitted proposals and
provides the respond to the public.

Hopefully, such a law will be adopted in the near future, as its absence hinders the process of
democratization of Ukrainian society.
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CHARACTERISTICS OF POWERS OF THE SOVIET NON-GOVERNMENTAL
ORGANIZATIONS IN THE FIELD OF PUBLIC ADMINISTRATION
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This article is devoted to research of participation of Soviet non-governmental organizations in the public
administration. Nature, volume and specific content, as well as the classification of their authorities in the
field of public administration, are uncovered in this article. The author concludes that public
organizations in Soviet times were endowed with a wide range of powers to ensure their participation in
governance.
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XAPAKTEPUCTHUKA TTOJTHOMOYHI COBETCKNUX OBIIECTBEHHBIX OPT AHU3AIIAA
B COEPE TOCYJAPCTBEHHOI'O YIIPABJIEHUS

Buxisies M.1O.

3anopooicckuti HayuonanvHulil yHUgepcumem, yi. JKykosckozo, 66, e. 3anopooicve, Yrpauna
vikhliaievm@gmail.com

JlaHHass crTaTbs TIIOCBAIIEHA WCCIEIOBAaHMIO Y4YacTHsl COBETCKHMX OOIIECTBEHHBIX OpraHu3anuii B
rOCY/IapCTBEHHOM YIPABJICHHH. PacKpbITBl CyIIHOCTb, 00BbEM M KOHKPETHOE COJEp)KaHHe, a TaKxkKe
Npe/ICTaBlICHa KJacCUpHKAIUs HX IOJHOMOYMH B cepe TrocyJIapcTBEHHOTO YIpaBleHHS. ABTOD
MIPUXOJNUT K BBIBOJY, YTO OOIIECTBEHHBIC OPTaHU3AaIlMH B COBETCKOE BPEMs OBUIM HAAETCHBI IIUPOKUM
CHEKTPOM MOJTHOMOYHH, 00ECIICUNBAIOMINX UX YU9aCcTHE B TOCYJapCTBEHHOM YIPaBICHUH.
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