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SOCIAL RIGHTS AND INTERESTS OF WORKERS-MIGRANT
AS A SUBJECT OF INTERNATIONAL PROTECTION
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The work gives considerations to issues related to the concept of social rights and interests of workers-

migrant as an object of international protection. Value and place of social rights in human rights system

are determined. Social rights of workers-migrant are enshrined in many international acts of various

levels and in the domestic law of states and are a system, which is provided with security and protection.
Key words: social rights and interests, human rights, worker-migrant, object of protection, international
protection.

COIIUAJIBHBIE TTPABA U UHTEPECHI TPY JAIIUXCA-MUT'PAHTOB
KAK OBBEKT MEXKJIYHAPOJJHOM 3AIIIUTHI

Bopmiesckas A.D.

3anopooicckuii Hayuonanvuwiil ynugepcumem, yi. Kykoecxoeo, 66, e. 3anoposicve, Yrpauna
anborschevskaya@mail.ru

B cratbe paccMaTpuBarOTCA BOIIPOCHI, CBA3aHHLIC C TIOHATUEM COLHAJIBHBIX IIpaB W HWHTCPECOB
pabOTHHKOB-MUIPAHTOB KaK OOBEKTa MEXJAyHapoJIHOH 3ammuThl. Onpenensercs 3HAYEHUE U MECTO
COIIMAJIBHBIX IIpaB B CUCTEME IIpaB Y€JIOBCKaA. COLII/IZUII)HI)IC ImpaBa pa6OTHI/IKOB-Ml/lI‘paHTOB 3aKpCIJICHBI B
MHOTOUYHCICHHBIX MEXAYHApPOAHBIX aKTaX pa3HbIX YPOBHEH W BHYTPEHHEM 3aKOHOJATEJILCTBE
TOCYJIapCTB U MPEACTABIIIOT COO0H CHCTEMY, KOTopas 00ecIieunBaeTCs OXPaHOH U 3aIIUTOMH.
Kniouegvie cnosa: coyuanvhvle npasa u unmepecwvl, npasa 4enogekd, mpyOoswulica-mwuzpanm, 00vekm
3auumol, MeXCOYHAPOOHAs 3auumd.

COMLIAJIBHI ITPABA TA IHTEPECH ITPALIIBHUKIB-MITPAHTIB
SAK OB’€EKT MIZKHAPOJHOI'O 3AXUCTY

bopescbka I'.E.

3anopizvruii HayionanbHull ynigepcumem, 8yu. Kyxkoscvkozo, 66, m. 3anopixcocs, Ykpaina
anborschevskaya@mail.ru

CormianpHi mpaBa Uist OUTBIIOCTI EPECIYHIX TPOMAJISH € OLTBII 3HAYYITUMH, HiXK, HATIPUKIIA, ITOTITHYHI
41 TpoMasTHCHKI. CTOCOBHO MPaIliBHUKIB-MITpaHTIB, 3HaYHA iX YaCTHHA ONHUHSIOTHCS B MApriHAJIBHUX Ta
Ypa3IMBHUX CUTYAIlisIX, TOMY IO MPABOBHH MPOCTIp TPYAOBOI Mirpallii € J0CUTh OOMEKEHUM, Y TOH Ke
Yac TONMWT, IO iCHY€ Ha TPYAOBHX MITPaHTIB, HE 3a0e3MeuyeThCs BIAMOBIIHUMH 3axolaMu y cdepi
YOpaBITiHHS MITpamie€ro.

Peanizaiiss eeKTHBHOrO 3axHCTy COLIaJbHUX MpaB IMPaliBHUKIB-MITpaHTIB 3a0e3ledye He TiIbKH
YCHiMHYy iX iHTErpaIio B CyCHUILCTBO MPHUIMAIOUOi KpaiHW, aje ¥ 3HA4HI BaJIOTHI HAIXOJKEHHS B
KpaiHy 3a paxyHOK I'POILIOBHX epeKa3iB MPal[iBHUKIB-MITPaHTIB 3-32 KOPIOHY.
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MeTor0 CTAaTTi € JOCHIIKCHHS NMUTaHb, [OB’SI3aHUX i3 BHU3HAYCHHSAM MOHSATTS COLIaJbHUX IMpaB Ta
IHTEepECiB MPaliBHUKIB-MITPAHTIB K 00’ €KTY MIXKHAPOIHOTO 3aXHCTY.

VY cydacHOMY CBITI IpaBa JIIOJUHU CTJIM HE TUIBKM 00’ €KTOM pErylIOBaHHS, ajie 1 3aXHCTy HE JIMIIe
OKpEeMO1 JiepKaBH, a i MDXHAPOIHOT'O CIIIBTOBapHCTBA.

VY KOHTEKCTI JOCIHiKyBaHOI MPOOJIeMH IO COLIaJIbHUX TpaB NpaliBHUKIB-MITPaHTIB, SIKi 3aKpillJIeH B
MDKHApOJHO-TIPABOBUX aKTaX, MA MOKEMO BIHECTH: NPaBO Ha Mpalio Ta TiJHI YMOBH Mpalli; IpaBo Ha
PIBHI MOJJIMBOCTI Ta piBHE CTaBJICHHS; PABO Ha BiJIIOYMHOK; MPABO HAa OXOPOHY 310POB’Sl, MEIUYHY
JIOTIOMOT'Y; TIPaBO Ha ColliajibHe 3a0e3MeUeHHs; IPaBo Ha )KUTJIO; PABO HA OXOPOHY MaTEpUHCTBA; PABO
Ha JIONIOMOTY Ta CHPHUSIHHS 3 OOKYy COLIabHUX CIIYy>KO NpHAMalodol JAep)kaBu; TpPaBO 3aJUIIATH
TEPUTOPII0 KpaiHH, TPOMasTHAMH SIKOi BOHHM €; NPABO Ha JOIYCK Ha TEPUTOPIIO 1HIIOT KpaiHU 3 METOIO
3IIMCHEHHS OIUIauyBaHOI MisUIBHOCTI MICIsl OTPUMAHHS Ha 11 JI03BOJTY 1 HEOOXIJHUX JIOKYMEHTIB; MPaBO
TPYISIIOTO-MirpaHTa Ha BO33’€JHAHHsS CiMei; NMpaBo Ha JONOMOTY Ta CIPHSHHS 3 OOKy CiIyk0
MpaleBIAITyBaHHS;, MpPaBO HA BIAMOBIAHY iH(pOPMAIiI0 MPO IMOMEMIKAHHSA, YMOBH Ta MOXIIMBOCTI
BO33’€THAHHA CiM’1, XapakTep poOOTH Ta iHIIIY; IPaBO Ha COIialbHY JAOIOMOTY; MIPaBO HA 3BEPHECHHS B
KOMIIETEHTHI CyJQ¥ Ta aIMIiHICTpaTWBHI OpPraHW BiANOBITHO IO 3aKOHOJABCTBA NPHUIMAIOYO] JIepKaBH;
MIPaBO Ha OTPHMAHHS JIOTIOMOTH 3 00Ky Oyab-A1K0i 0coOn Ha iXHiH BHOIp y BHIIaAKaX 3aXHCTy CBOIX IIpaB,
sIKa Ma€ MPaBO HaJaBaTH TaKy JOMOMOTY 3TiHO i3 3aKOHOJABCTBOM IIi€i Jep>KaBH, HANPHUKIIA[, y CIIOPAax
3 poOOTOMABILIMHI, WICHAMH IXHIX ciMeil ab0 TpeTiMU CTOpOHAMU; TIPABO Ha MIPABOBY JOMTOMOTY Ha TAKUX
caMHX YMOBaX, sIK 1 BIaCHUM IpOMajsiHaM, a Y BUIAJKY LMBIJIBHOIO Y¥ KPUMIHAJIBHOTO CYJIOYMHCTBA —
MOXIIMBICTh OTPHMAaHHsSI JIOIIOMOTH YCHOTO IepeKiajaya, sKI0 BOHH HE pPO3YMIIOTh MOBY, IO
BUKOPHCTOBYETBCSI B Cyli, a00 HE PO3MOBIIIOTH HEIO; MPaBO Ha JOMOMOTY Ta CIpPHUSHHA 3 OOKY
coliabHUX CIyO TpHiAMaro4oi JiepkaBu Ta 3 OOKy OprasiB, IO 3JIiHCHIOIOTH CBOIO JISUIBHICTH Y
CYCHUIBHHUX IHTEpecax NpUIMarodoi Jep)kaBH, a TaKOXX Ha JONOMOrYy 3 OOKYy KOHCYJIbCBKHX YCTaHOB
iXHBOI Jep)kaBM IIOXOPKCHHS; NPaBO Ha IIOBTOPHE IPAIEBIAIITYBaHHS y pa3l BTpatu poOOTH 3
HE3aJISKHHX BiJ MpariiBHUKa-MIirpaHTa TPUIHH.

Ili mpaBa 3akpimieHi B OCHOBHMX MDKHApOJHUX JOKYMEHTaX, IO PErJiaMeHTYIOTh 3aXHCT IpaB
MIPAIliBHUKIB-MITPAHTIB Ta WICHIB iX ciMeil.

OTxe, Wi COmiaJbHUMHU TPaBaMHU MPAIiBHUKIB-MITPAHTIB MH PO3YMIEMO HOPMAaTHBHO 3a0e3NedueHy
MOJKJIMBICTh peayi3yBaTH CBOI 3i0HOCTI ¥ 3alOBOJNBHATH cebe Ta wWieHIB cBOe€i ciM’i 3acobamu s
iCHyBaHHS 1 pPO3BHUTKY; a COIliaJIbHI IHTEPECH IMPAIliBHUKIB-MITPAHTIB — II¢ IPAarHEHHS 10 KOPUCTYBaHHS
KOHKPETHHUMH COLIAJIbHUMHU Ojlaramuy, peamizalisi SKMX HOPMAaTHBHO HE TapaHTOBaHA, BHUIUIMBAE 13
3araJbHUX MPaBOBUX 3acaj 1 € caMOCTiHHMM 00’ekToM 3axucTy. i 3aXMCTOM COILiaJbHUX MpaB Ta

MIPUITUHCHHS TTOPYIIICHHS YH BiTHOBJICHHS iX, a TAKOX BIAMOBIIATBHICTH 32 MIKOAY, 3aI0isIHY BHACHIIOK

Takux mopymieHs. OCHOBHI COIiafibHI IpaBa TNPAI[iBHUKIB-MITPAHTIB 3aKpilUICHI B Pi3HOPIBHEBUX

MDKHApOJHUX aKTax, IX Mepellik He € yCTaJleHHM. PerysroBaHHs CycHUIBHMX BIJHOCHH Iepenbavae He

TIJIbKH BU3HAHHS 32 Cy0’€KTaMu MEBHUX MPaB, alie i 3a0€3IeUCHHS X MPABOBOI OXOPOHH Ta 3aXHUCTY.
Kniouosi cnosa: coyianvui npaéa ma immepecu, npasa aOOUHU, NPAYIBHUK-MIpaHm, 00 €Km 3axucmy,
MIJICHAPOOHULL 3aXUCT.

For most ordinary people social rights are more important than, say, political or civil ones. Due to
the realities of today’s life person’s thoughts are primarily devoted to the questions of health,
pensions, benefits, housing, family, wage. With regard to workers-migrant, a considerable part of
them faces marginalized and vulnerable situations, because legal space of labor migration is very
limited, while the demand existing for workers-migrant is not ensured by appropriate measures in
the field of migration management.

Implementation of effective protection of social rights of workers-migrant not ensures not only their
successful integration into the host society, but also significant foreign exchange earnings to the
country through remittances of workers-migrant from abroad. Thus, according to the information of
the National Bank of Ukraine, in the first quarter of 2012 remittances are up to $ 1.63 billion or 4.4%
of GDP, and in the second one — $ 1.78 billion, or 4% of GDP [1].

The theoretical study of such jurists as V.B. Averyanov, O.N. Bandurko, V.V. Kopeychykov,
O.V. Martselyak, M.I. Matuzov, M.F. Orzih, V.P. Pyetkov, S.A. Pogribnyi, P.M. Rabinovich,
M.O. Samoilov, V.O. Selivanov, V.V. Stefanyuk, Yu.S. Shemshuchenko, O.M. Jacub and others
have been addressed to the issue of human and civil rights and made a significant contribution to
the development of these problems in the Ukrainian legal research school. However, social rights
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and interests of workers-migrant, enshrined in acts of global and regional organizations, did not
become the subject of independent research.

The purpose of this work is to investigate issues related to the definition of social rights and
interests of workers-migrant as an object of international protection.

In the modern world, human rights are the subject of not only regulation, but also protection of the
individual states and the international community.

In protection of the rights and interests the following elements are distinguished: 1) its object, what is
to be protected; 2) forms of protection; 3) methods of protection; 4) the order of protection, that is
procedural and processual measures for security implementing. Despite their close relationship, all
these elements are of relatively independent nature, because they can exist separately. But this
independence is relative in the sense that each of these elements in scope, content and character is
defined by other elements of nature [2, p. 62-63]. This is their unity and consistency. The key part of
it takes a clear definition of the object of protection.

Under the term of “object protection” we understand a phenomenon, object, person, to which
specific actions are directed, measures to protect and prevent harmful effects.

In the context of our study the subject of protection is the social rights and interests of workers-
migrant.

In general law is the possibilities of people to act in a certain way or to refrain from certain actions
in order to ensure their normal existence, their development, their own needs. The opportunities
without which a person can not normally exist are fundamental rights [3, p. 11].

B.L. Nazarov said, and we agree with his point of view, that human rights are a certain levels of
social opportunities for individuals and organizations to meet their natural and social needs and
requirements, which are recognized and protected by society, the state and the international
community and guarantees of which gives fair, free and responsible development and active
participation of person in various social identity, including legal, relations [4, p. 40]. But not
everyone’s needs were recognized as “rights” and received the status of “rights”, so it is natural that
in the scientific literature and legislation we use the term “rights and interests” [5, p. 10].

On December, 10, 1948 the UN General Assembly adopted the Universal Declaration of Human
Rights, developed by the Commission on Human Rights. The Universal Declaration first
consolidated the list of political, social, economic and cultural rights. In 1966, the UN General
Assembly adopted the Covenant on Civil and Political Rights and the Covenant on Economic,
Social and Cultural Rights, which became legal in 1976. The Universal Declaration of Human
Rights and the international covenants constitute the International Bill of Human Rights (Charter of
Fundamental Rights), which imposes the states to ensure the implementation of assigned rights with
all necessary means, including legal.

International Standards on Human Rights established gradually. At first there were secured only
parliamentary and political rights, then — economic and social ones. They were specified in the
national legislation of states [6, p. 103].

The system of human and civil rights and freedoms, guaranteed by the Constitution of Ukraine, was
developed to meet the international instruments above-mentioned. Thus, at the constitutional level
universal values set by modern international standards of human rights are fixed [7, p.21].

All the rights and freedoms of human and citizen are decided to divide into personal, political,
economic, social and cultural ones.

Personal (or civil) rights are natural ones, which may be vested or endowed to everyone, regardless
of the presence or absence of legal relationship with a particular state (citizenship). They include
right to life, dignity and personal integrity, personal freedom etc.
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Political rights and freedoms together determine the status of human as a subject of social and
political relations: the right to freedom of association in political parties and public organizations,
the right to engage in public affairs, the right to peaceful assembly, meetings, street processions and
demonstrations etc.

Economic rights concern important material interests of the individual: the right to private property,
the right to business, the right to use natural property of Ukrainian people and objects of state and
municipal property.

The basic social rights include: the right to work, to strike, to rest; to social security, to housing, to
adequate standard of living, to health care, health insurance, safe and healthy environment.

Cultural rights relate to the person realization in the cultural and spiritual spheres. The development
of spirituality and culture of people is largely dependent on the opportunities offered to the country,
to develop, to meet and implement their cultural and spiritual needs. These include: the right to
education, the right to freedom of literary, artistic, scientific and technical creativity, the right to the
results of intellectual and creative activity, the right to freedom of religion.

If we look at human rights in the broad sense, we must agree with the opinion of Professor
P.M. Rabinovych that all human rights are social. But international instruments uses the term
“social rights” in a special sense and highlights the feature of the group of rights as opposed to
others. Under social rights we understand human and civil rights in the social sphere, consisting in
the acquisition of social goods, possession, use and disposal of them, their protection or performing
certain actions in this area [8, p. 127].

In philosophical and legal literature much attention is paid to the disclosure of the “interest” concept.
N.S. Maleyin pointed out that some regulations, primarily procedural ones, call two objects of
protection: “rights” and “interests protected by law”. At the same time the legitimate interests are of
mainly substantive category, it is seen as the pursuit of wealth, the possession of which is permitted and
provided with legal possibilities. Not all interests are fixed as subjective rights, but only the most
important and typical ones. The difference between subjective rights and legitimate interests is in the
security and non-security of legal interests, in the possibility of immediate implementation and the lack
of such a possibility [9, p. 30-31]. Legitimate interest is reflected in the rules of indirect action, because
it raises the overall relationship rather than a specific type. Interest is a right, which all, not a particular
subject, has. It serves as an element of legitimacy. Based on this kind of interest there specific
relationship appear [9, p. 32-33].

Subjective right is the measure of possible behavior that defines the statutory or not gainsaying to it
possibility of realization, satisfaction of interests. In this the interaction of interests and subjective
rights are seen. The right allows to meet interests. Violation of rights leads to limitation of interest,
another law raises — the restoration of the previous situation, compensation, liability application, i.e.
meeting other interests. Thus, rights and interests are interrelated, but not one-level categories [10,
p. 18-19]. There is a relationship: interests need rights, but rights need practical support.

The widest range of social rights is enshrined in the European Social Charter signed in Turin in
1961. It was revised in Strasbourg in 1996. In addition to the above-mentioned international
instruments, the social rights are enshrined in the conventions of the International Labour
Organisation, the European Code of Social Security (Council of Europe, 1964, revised in 1990), the
Charter of Fundamental rights of Workers (EU, 1989), the Charter of Fundamental rights of the
European Union (EU, 2000) and others. According to these regulations, basic social rights include:
the right to work, to rest, to an adequate standard of living for him/her and his/her family, to health
care, health insurance, social security, education, housing, to protection and assistance to the family,
to maternity protection, to protection and assistance to children and adolescents. This list is refined
in other international instruments and national legislation [5, p. 14].
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Thus, the system of social rights and freedoms of the Constitution of Ukraine include: the right to social
security (Article 46), the right to housing (Article 47), the right to adequate standard of living for
him/her and his/her families (Article 48), the right to health protection, medical care and medical
insurance (Article 49), the right to safe and healthy environment and to redress of violation of this right
(Article 50), freedom of marriage and equal rights and obligations in marriage and family (Article 51),
the right to equality in the rights of children (Article 52).

In the context of the problem studied social rights of workers-migrant, which are enshrined in
international instruments, are: the right to work and decent working conditions, the right to equal
opportunities and equal treatment, the right to rest, the right to health, medical care, the right to
social security, the right to housing, the right to protection of maternity, the right to the aid and
assistance of social services of the host state, the right to leave the native country; the right to come
to the territory of another country to take up paid activities after obtaining permission and the
required documents, the right of a worker-migrant family reunification, the right to the aid and
assistance of employment services, the right to appropriate information on accommodation,
facilities and capabilities of family reunification, the nature of work and other, the right to social
assistance, the right to appeal to the competent courts and administrative bodies in accordance with
the laws of the receiving state, the right to receive assistance from any person of in case of their
rights, which is entitled to such benefits under the legislation of state, for example in disputes with
employers, their family members or third parties, the right to legal aid on the same basis as their
own citizens, as in the case of civil or criminal proceedings — the opportunity to receive assistance
of an interpreter if they do not understand the language, used in court, or do not speak it, the right to
the aid and assistance of social services of the host state and from bodies that operate in the public
interest of the host country, as well as the assistance from the consular authorities of their native
country, the right to re-employment in case of job loss causes independent of the worker-migrant.

These rights are enshrined in the main international instruments governing the protection of the rights of
workers-migrant and their families — UN International Convention on the Protection of the Rights of All
Workers-Migrant and Members of Their Families (1990), European Convention on the Legal Status of
Workers-Migrant (1977) and ILO Convention (1949) Ne 97 "On Workers-Migrant”, Convention (1975)
Ne 143 “On the misuse of migration and the providing of workers-migrant with equal opportunities and
equal treatment”, Recommendation (1975) Ne 151 “On Workers-Migrant”, Convention (1925) Ne 19
“On the equality of citizens and foreigners in compensation to employees during accidents”, Convention
(1947) Ne 82 “On social policy in non-metropolitan areas”, where there is a special section IV
“Regulations concerning Workers-Migrant”, Convention (1958) Ne 110 “On working conditions on the
plantations”, where there is the section “Recruitment and Workers-Migrant”, Convention (1962) Ne 117
“On basic Aims and Standards of Social Policy”, Convention (1962) Ne 118 “On the equality of
citizens, foreigners and stateless persons in the field of social security”.

Thus, under the social rights of workers-migrant we understand the opportunity, set forth and
provided with regulations, to realize their potential and to support themselves and members of their
families with the means of subsistence and development, and under the social interests of workers-
migrant — a system of social needs of workers-migrant and members of their families, whose
regulation is not guaranteed by law, but it follows from the general legal principles. Basic social rights
of workers-migrant are assigned to international acts of different levels, their list is not established.
The regulation of public relations involves not only recognition of certain rights for subjects, but also
to ensure their legal protection and security.
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