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PO3/LJI I. AKTYAJIbHI IUTAHHS TEOPII
TA ICTOPII JIEP’)KABHU I IPABA

VK 342.22 (091)

METHOD OF PERIODIZATION IN THE METHODOLOGYS TOOL
OF THE HISTORY OF STATE AND LAW

Bostan L.M., candidate of historical sciences, associate professor
Zaporizhzhya national university (lybostan@yandex.ru)

In this article there is grounded the meaning of the periodization method in the process of
cognition of state legal phenomena. On the basis of synthesis of the basic regulations of
formational, civilizational and world-systematic approaches the author suggests his
conceptual understanding of periodization of state legal process
Key words: periodization, historical type of state and law, formational approach, civilizational
approach, world-systematic approach.

Bocran JIL.H. METO/ MNEPUOJMN3ALINU B METOJOJIOTMYECKOM
NMHCTPYMEHTAPUU UCTOPUU TOCYJAPCTBA U TIPABA/ 3anopoxckuii
HAI[MOHANBHBIH YHUBEPCHUTET, Y KpauHa
B cratbe 0OOCHOBBIBaeTCS 3HAa4YeHHE MeETOJa MEPHOAU3AlMU B MpoIlecce [MO3HAHHS
rOCYAapCTBEHHO-TIPABOBBIX SIBICHHM, PacCMOTPEHBI OCHOBHBIE IOAXOJbl OTHOCHUTEIBHO
MEPUOIU3ALUN UCTOPUH TOCYAapcTBa W mpaBa. Ha OCHOBE CHHTE3a OCHOBHBIX IMOJIOKCHHMA
(GhOpMaIMOHHOTO, IUBHJIM3AIMOHHOTO W  MHP-CHCTEMHOTO  MOAXOIOB  MPEJI0KEHO
KOHIICTITYaJIbHO HOBOC BHJICHHE MEPHOIU3AIMH TOCYJaPCTBCHHO -IIPABOBOTO IMpoIlecca.
Kuwouesvle cnosa: nepuoousayus, ucmopuweckuti mun 20cyoapcmed u npasa, QopmayuoHHbll
n00X00, YUBUAUZAYUOHHBIU NOOX00, MUP-CUCMEMHBIL NOOXO0O0.

Bocran JL.M. METOJI MEPIOJMU3ALIl B METOJIOJIOTTYHOMY THCTPYMEHTAPII
ICTOPII JEPXXKABU I ITPABA / 3anopi3bkuii HallioHANbHUI YHiBEp CUTET, YKpaiHa

VY cTaTTi OOTpYHTOBYEThCS 3HAYSHHS METOJA IMepiofu3alii y mporeci mi3HaHHS IepKaBHO -
MIPaBOBUX SBHUII. 30KpeMa 3a3HauyeHO, 110 Oyay4Yn e(EeKTHBHMM IHCTPYMEHTOM Yy Ipoueci
BIIOPSAIKYBaHHS 1 aHANI3y JOCHIDKYBAHOTO Marepialy, BiH MO3BOJsI€ TIHONIE IOKa3aTH
CIIIBBIIHOMICHHS PO3BUTKY ICTOPHYHOTO TIPOIECY 3arajoM 1 OKpeMHX HOTO TIIpOsBiB,
BHOKPDEMHUTH B YacOBOMY BHUMIipi OUTBII XapakTepHi HOTO IMepiodu; HATOJOMICHO, IO
nepiou3anisi, BOJOAIIOYM 3HAYHUM €BPUCTHYHHMM IOTEHIIIAJIOM, 3JaTHA JAOAATH CTPYHKOCTI
Teopii, aje B TOH jXe 4Yac, Malw4yd CIOpaBy 31 CKJIQJHHMHU COLIAJIbHUMHU SBUIIAMH, 10
pPO3BHBAIOTHCS, BOHA JX 1 HEMHUHyYe CIPOLIye ICTOpUYHMUA mporiec. ToMmy B mi3HaHHI
JOCJIJDKYBAHUX ICTOPUKO-TIPABOBHUX SIBHIN 1 IHCTHUTYTIB OCOOJMBO BaXKJIHMBOTO 3HAYCHHS
Ha0yBa€ METO/I0JIOTTYHHUH IHCTPYMEHTapii.

Y cyyacHidi iCTOpMKO-NIPaBOBil Hayli ChOTOAHI B THepioAu3alii iCTOPHKO-IPaBOBOIO
Mpolecy TNEepPeBaXHO BUKOPHUCTOBYIOTHCS TaKi OCHOBHI MiAXOAW, AK QopMamidHui i
nuBinizaniitauit. Iloginsioun TOYKy 30py HpO JOUUIBHICTh IX BHKOPHUCTAaHHS B CHCTEMI,
OOTPYHTOBYETBCSI JyMKa IOJO BBEACHHS B HAYKOBHH 0O0Iir ictopii aepxaBu 1 IpaBa
MapKCOBOTO MOHSATTA “‘cycmisibHa QopMaris” sSK LiIICHOT COLiaNnbHOI CHCTEMH, IO
XapaKTEepU3YETHCS NIEBHUMH, iICTOPUYHO BU3HAYEHHUMH, COILIIOEKOHOMIYHUMH,
COILIOTIOITHYHUMH Ta COLIOKYJIBTYPHUMH BiTHOCHHAMHU.

Crnuparounch Ha ICHYIOUI HAyKOBI pO3pOOKHM, B3SABIIM SK BHUXIAHY 1/l€I0 pPOCIHCBKOTO
teopetuka mpaBa O. Jledicra mog0 BHOKpPEeMIJICHHS B iCTOpii IepKaBHO OpraHi30BaHOTO
CYyCHiIbCTBA JBOX €I0X, SAKICHO BIAMIHHHMX OJ[HA BiJ OJHOI: €MOXH KacTOBO-CTAaHOBOTO
CYCIIJIBCTBA Ta €MOXH TPOMAISHCHKOTO CYCIIJIBCTBA, AKi 3yMOBIIOIOTH BiNOBIAHY CYTHICTB,
3MICT 1 MpHW3HA4YEHHS JAEpXaBHW 1 IpaBa, 3alpONOHOBAHO X BU3HAHHS K KPHUTEPIIO IS
BHOKPEMJICHHS BIATIOBiHOTO iCTOPUYHOTO THITY JAEpXaBH 1 IMpaBa: Aep’kaBa i IPaBO CMOXH
CTAHOBO-KAaCTOBOT'O CYCIIIbCTBA; JIep KaBa 1 IPaBoO €MOXU I'POMAJTHCHKOI'O CYCIIBCTBA.

Bicnuk 3anopizbkozo nayionansnozo ynieepcumenty Ne 2,2014



10

Otrxe, Oepyun 3a KpuUTepii CYTHICHI (THUIOJOTIUHI) XapaKTEPUCTUKH JEP>KaBHO-MPaBOBUX
SIBUII, 3a SKUMHW BU3HAYAIOTHCSA ICTOPWUYHI (TE€HETHYHi) TUIH JNEpPKaBH, MOXHA «OHOBHUTH
3HAaHHS PO XiJ{ PO3BUTKY JAepxkaBu 1 npasa. [loganpuium jxe HalpsIMKOM HayK OBHX PO3POOOK
miei mpobiieMn Mae cTaTH BU3HAUYEHHS HAa OCHOBI KOHIIENTYaJbHOI (3aralbHOl) mepiomu3anii
icropii nepxaBu 1 mpaBa XpoHOJNOTIYHOI mepioxmsamii (eramizamii), KOTpa CHpHUSITHME
3’SICYBaHHIO IOCTAITHOTO PO3BUTKY JACPKaBHO-TIPABOBUX IHCTUTYTIB 1 ABUII Y pPaMKaX IMEBHUX
IUBLTI3a1i#, IHITUX JIOKAJIBHUX COLIaJIbHIX CHCTEM, OKPEMUX KpaiH TOIIO.

Kurouosi cnosa: nepioousayis, icmopuunutl mun Oepicasu ma npasa, GopmayitiHuil nioxio,

YUBINI3aYItHUL Nioxio, céim-cucmemnull nioxio.

Contemporary law education is not designed to form narrow national philosophy, but new
global legal mindset, which enhances the role of basic general law disciplines, including the
international History of state and law. It aims to provide a scientific basis, methodological
framework and professional tool to create legal philosophy of future lawyers. Therefore, the
search for effective cognitive tools that contemporary science carries out, and formation of an
"updated" History of state and law methodology appear completely justified.

The method of periodization plays an important role in the method system of historical
cognition of state and law phenomena. Its effectiveness mostly depends on the
methodological tools, selected by a researcher for reflecting of the development stages of the
historical process.

The analysis of new sources on this problem affords ground to assert that special attention is
primarily paid to the general aspects of the historical process periodization, as it is mostly
reflected in the works of Russian scientists [1-4]. The Ukrainian scholars M. Damirli,
N. Krestovskaya, A. Kryvoruchko, L. Maymeskulov, P.Muzichenko, M. Strakhov,
B. Tyshchyk and especially A. Reznik studied more specified problems of the periodization
method usage, particularly within the framework of the problem that we have outlined [5; 6].

Since the obtained results do not cover the potential of further work on the methodological
problems of the periodization, we set the goal to define the essence of the periodization
method as one of the tools of the historical cognition of state and law phenomena and show
some of its capabilities through the prism of the History of state and law, without claiming to
full coverage of the defined problem.

Despite the fact that the concept of “periodization” is used in the various areas of knowledge
(physics, chemistry, mathematics, geology, sports, etc.), its essence as a cognitive method
even in historical studies is not fully explored. Some difficulties with its identification are
associated with multi-valued interpretation of the term and the concept of “period” from
which comes the term "periodization". In some cases, the “period” is considered as a
complete concept, which consists of a number of “stages” that characterize the development
milestones, while in other cases, on the contrary, it is considered as the notion in progress, in
the third ones, the “period” is equal to the “stage”. Indeed, at a first glance, “period” (Greek
nepiodog — a detour, a revolution, a circle of time) and “stage” (French etape — a separate part
of the road, a time segment) is a time interval during which some events happen or some
processes are carried out. But if deeper insight into the nature of these concepts, it comes out
that the “period” is a notion which means a longer interval of time and, therefore, more
voluminous in its content than the “stage”. The following is in favor for the above: a) “period”
is a revolution, a certain circle of time, “stage” is just a part of the road, distance, and
b) “period” is an interval of time during which some processes are carried out, “stage” is just
a separate phase of a certain process. Taking the above into account, we can determine a
hierarchy of time intervals in a particular historical timeline: period — stage — phase, where
period is a chronological unit, that is divided into stages and stages are divided into phases.

If relying upon the above, we identify the periodization as a procedure that divides intervals
of time into periods and stages, the historical periodization method will appear as a cognition
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method that provides the separation of relevant periods, stages, phases on the scale of history
with the help of specific criteria.

Depending on the level of the main chronological units of this range (periods and stages) there
are two structural levels of the periodization. A higher level constitutes the so-called semantic
(conceptual) periodization, which provides the definition of certain historical periods upon the
major, essential features of the phenomena, developing in a socially conditioned process. A
lower level is the chronological periodization, which represents a defined succession of
certain stages within the above mentioned periods. Since the latter is the basic chronological
unit of this periodization level, it could be provisionally defined as “stage division”.

The criteria of these time intervals selection play the key role in this cognition method. The
most significant typological characteristics of the phenomenon that develops in a certain
historical context, are used to determine periods and less important features that reflect not
essential, but as a rule, the formal properties of the phenomenon, determine stages. Relying
upon the above we will try to make the semantic periodization of historical events such as
state and law.

The content versatility of state and law, their connection to other social institutions requires an
integrated approach to understanding of the state and law process, and to construction of the
corresponding periodization. It cannot be performed without the approaches available
nowadays which explain the motion of complex social systems on the history scale. Among
the main approaches there is the formational one, consisting of a number of unilinear theories
(Marxism, neo evolutionism, modernization theories, etc.) upon which mankind goes through
several successive stages in its development and the civilizational one, which scholars
(O. Spengler, M. Danilevsky, A. Toynbee etc.) take as the periodization basis certain time
intervals related to the existence of such social and cultural communities as civilizations. The
multilinear theories hold an intermediate position between unilinear (vertical) and
civilizational (horizontal) interpretations of the historical process. These theories reflect
different dimensions of the world history that unfolds in several planes (K. Wyttfohel,
L. Vasylyev, A. Korotaev, Y. Pavlenko, etc.) There is a strong theoretical approach, existing
for several decades that is called the world-system (F. Braudel, V. Zarin, G. Zavalko,
A. Fursov). It synthesizes a multi-stage vision of history and a vision of history as a
combination of local systems of different levels, especially according to their economic
development, the so-called “centers of nuclei”, “semi-peripheries” and “peripheries”.

Each of these theories is valuable and important, but not sufficient to explain the multiplicity
of the state and law process. Despite a particularly critical attitude to the formational
approach, we should mention that its potential has not been fully realized. Thus, the
theoretical content of the idea of the multi-stage formational approach to the history of state
and law analysis brings out the essential unity of the specific histories of different states. The
usage of the society category as a logical abstraction of high level unity, developed in the
formational theory, promotes the idea of the historical development of some society elements,
in particular, of state and law as having a general nature, as it reveals the essential evolution
unity of different societies. Therefore, in our opinion, some scholars’ proposition to include
Marx’s concept of “social order” as an integrated social system that is characterized by certain
historically determined, socio-economic, socio-political and socio-cultural relations in the
History of state and law, appears appropriate [7, p. 189].

The consideration of such a factor as “human dimension” of society requires the civilizational
approach. According to M. Danilevsky those parts of its content, which define any civilization
as a particular period of the spiritual opening of the people (nation) potentialities in all
directions of expression of spiritual nature, not only regarding science and art, but also
regarding practical realization of their ideals of truth, freedom, social accomplishment and
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personal well-being [8, p. 270] certainly also impact on the essence and content of the state
and law of a particular historical stage of the society development.

So using these two approaches allows us to see that there are special phenomena, studied by
the civilizational theory of the historical process that are located between the logic of the
world history of human society, reflected in the division of the historical process into
formational stages and the logic of a particular society history, i.e., between general and
individual phenomena. It reveals the complexity and variety of the historical ways to
implement the logic of the society development in all its forms, including state and law, while
identifying the particularities of each society, country or state.

Basing on the fact that primitive societies and state-organized societies are well-known in the
history of mankind, in the late 90s of the last century the prominent Russian law theorist
O. Leyst expressed an idea regarding the separation of two periods in the history of state-
organized society, qualitatively different from one another: the era of caste society and the era
of civil society [9, p. 36-62], which determine the appropriate essence, content and purpose of
state and law. In its turn the logic of this approach allows to distinguish specific types of
society in each of them: there are slave and feudal ones in the caste society, and there are
bourgeois and socialist ones in the civil society which correspond to the certain historic
periods of human society development within a particular historical area.

However, it is to be noted that this approach is not quite new, because it certain elements were
used in the past. In particular, Marx upheld the view that the history of human society is
divided into “primary” (initial) and “secondary” (class antagonistic) structures, which should
be changed by the third formation — communism. He divided the "secondary” formation into
the stage of “personal” dependence (Asiatic, ancient and feudal mode of production) and the
stage of “proprietary” dependence — capitalism. In other words Marx brought together slave
and feudal formation in a single structure. Some Russian scholars, leading specialists in the
periodization of historical process, maintain the same view. In particular, Y. Kobischanov
defines these societies as a “great feudal formation”, L. Hrynin considers them as "the second
formation™ and V. llyushechkyn determines them as the united pre-capitalist formation or
“caste and class society"

We consider the expressed idea about the existence of a caste-class (cast) formation in terms
of the history and theory of state and law quite reasonable, since those two principles (the
class and societal one), combined within the essence of state and law, as S. Komarov said: the
class principle comes to the fore at this time [10, p. 37-38]. As I is shown in our studies [11],
the state of this period is a political institution of the caste society that represents the interests
of its privileged elite, in one case the interests of the slaveholders, in the other the interests of
the feudalists, and the law is the system of legal rules that establishes the dominant position of
the privileged social groups or castes above slaves, peasants, artisans etc. Since the state and
law of slave and feudal societies, in our opinion, do not differ much regarding their social
essence, they can be considered as the separate types of state and law of the caste society.

The second historical type of state and law, which replaces the caste one, is the type of state
and law of the civil society, the existence of which was in the interval from the first
bourgeois-democratic revolutions to the present day. In this historical period, the state aimed
to become a major society political institution that expressed not narrow class interests, but
societal interests, and the law aimed to consolidate the social equality of people, the citizens
who were legally recognized society equal participants regardless of their social status and
origin for the first time in the long history of mankind. The historical type of state and law of
the civil society in its ideal model is an institution of social compromise, where the societal
principle dominates the narrow class principle.

According to the Marxist formational pattern that prevailed in the Soviet historiography, in
this period of time there were two socio-economic formations: the capitalist (bourgeois)
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formation, the new time and the socialist (modern times) ones. In the late 80°s of the twentieth
century this division looked enough reasonable, as it had a socialist camp, powerful enough in
its size, population and military power as a confirmation. However, social and political events
of the late twentieth century showed that this new type of state and law and was not viable
and consequently short. The former socialist countries, with few exceptions, returned to the
state and law guidelines which had been laid down by the first Western European bourgeois
revolutions. Therefore, the distinguishing of four historical periods in the History of state and
law, in our opinion, is appropriate for the “internal” periodization for the countries like the
Soviet Union and some others that had gone through the stage of the existence of the
“socialist type” state. There is no good reason to spread this approach to other countries, and,
especially, to the developed West ones, which defined key global trends of state and law.

Historical experience shows that the state and law development in Western countries
proceeded evolutionarily, and it should be considered as a single, but simultaneously uneven
process. This unevenness is due to the specifics of the country development of certain regions
of the world and to their level of maturity for transition to a qualitatively new stage of social
relations. Western countries were the first to take this direction, then, Eastern countries with
some lag (for example, in Japan the “revolutionary” era of Meiji came more than 200 years
later than in England).

Although in the new era the Eastern world experienced a strong Western influence
“Westernization” in general, the state, and especially the law retained traditional features of
their development. Namely the usage of the multilinear schemes along with the formational
unilinear ones allows us to explore the state and law phenomena taking into account the
specificity of their development in the countries belonging to two macro civilizations (Eastern
and Western ones). In other words, the capabilities of the formational, multilinear,
civilizational and world-system approaches need to be considered in the transition from the
semantic, conceptual periodization to the chronological one.

In light of the above, the History of state and law can be represented with the help of the
following periodization:

a) Eastern civilization: | period — 4 millennium BC — the end of 19" century — the
beginning of 20" century; 11 period — the end of 19th century — the beginning of 20th
century — up to the present day.

b)  Western Civilization: | period — 1 millennium BC — the middle of 17" and 18" century,
Il period — the middle of 17th and 18th century — Up to the present day.

In its turn, within these great civilizations we can distinguish so-called “local” civilization,
such as Oriental, Far Eastern, Arabic (Muslim) in Eastern civilization and ancient (Southern
European), Eastern European, Western European, American ones in Western civilization. For
example, the History of state and law of Western civilization countries, which were and still
remain major countries regarding socio-economic and political (but not spiritual — L.B.)
development, can be divided into the following periods.

The first period (the caste society state and law): Stage 1.1. State and Law of the Ancient
World — 1 millennium BC — the middle of 1 millennium AD (the slave state and law), Stage
1.2. State and Law of the Middle Ages — the middle of 1 millennium AD — 17"-18" centuries
(the feudal state and law).

The second period (the civil society state and law): Stage 2.1. State and law of the time of
laying of the foundations of civil society — the middle of 17" century. — the middle of 20™
century. 2.2. State and law of the period of the civil society — the middle of 20" century —up to
the present day.
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Thus, the above is just one of the options of using the method of periodization that can
“upgrade” the knowledge of the course of the development of state and law. Taking as criteria
the essential (typological) features of state and law phenomena, which determine historical (
genetic) types of state, we offer to use the binomial scheme of the typology of state and law
and its corresponding periods instead of traditional quadrinomial typology of state and law
according to the socio-economic formations(slave, feudal, bourgeois and socialist states). The
future direction of scientific researches of this problem should become a determination on the
basis of the conceptual (general) periodization of the History of state and law of the
chronological periodization (stage division) that will contribute to the elucidation of the stage
development of the state and law institutions and phenomena within certain civilizations,
other local social systems, different countries etc.
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IMUKAHA SIK OCOBJINBUIA BUJI 3JIOBJKUBAHHS ITIPABOM

Jlsamienko P.JI., K.10.H., JOLIEHT
banbkoBcrka K.1., cTynenTka

JKumomupcokuil hayionanvhull acpoexonoziunuil ynieepcumem (rururu2008@mail.ru)

Y craTTi BU3HAYCHO TIOHATTS «IIMKaHA», BHUOKPEMJICHO OCHOBHI 1i O3HAKW, IIOJaHO
XapaKTCPUCTHKY IIUKAaHH SK KaTeropii MarepialbHOTO IMpaBa Ta IIWKAHU SK PI3HOBHIY
3JIOB)KUBAHHS MPOLECYATEHAMU MPaBaMH, BU3HAUCHO MPOOJICMH TIOKa3yBaHHs IIMKAHU Y CYJOBIil
MPaKTHIll Ta HUIIXH iX MOgoNaHHA. 3po0JeHO BHUCHOBOK, IO INHKAaHA € OCOOJIHMBHM BHIOM
37I0BXKHMBAHHS MPABOM 1 Peai3yeThCsl BUKIIOYHO 3 TPSMHUM YMHUCIIOM Ta €JMHOI0 METOIO 3aBJaTH
LIKOJH 1HIIIH 0CcOOi.

Kniouosi cnosa: wiukana, 31082CU8AHHS NPABOM, MamepiaibHe NPaeo, NPoyecyaibhe npago, cyoosd

NPAaKmuKda.

JIsmenko P.JI., Bamskosckas K.M. IIMKAHA KAK OCOBbIM BUJI 3JI0YIIOTPEBJIEHWS
ITPABOM / X KutoMHupCKuil HAIMOHAIBHBIN arpo3KOJIOTHUSCKHII YHUBEPCUTET, YKpanHa
B cratee ompeneneHo IOHATHE «IIHMKAaHA», BBIJCICHBl OCHOBHbIE €€ NPU3HAKH, JaHa
XapaKTepUCTHUKA IIHKaHBI KaK KaTerOpUHM MaTepHalbHOTO MpaBa U IIUKAaHBI KaK pPa3HOBUIHOCTH
3710yNOTPeOICHUS POoLieCCyaIbHBIMU NIPaBaMH, ONpeIeieHbl MPOOIEMbl JOKa3bIBAaHUS NIMKAHbI B
cyneOHOM mpakTUKe M MyTH uX mpeojoiieHusa. CrenaH BBIBOJ, YTO IIMKaHA SBJSIETCS BHUIOM
3TMOYTIOTPEONICHUST MIPABOM, COBEPIIAEMOTO C MPSIMBIM YMBICIOM M IENbI0 MPUINHUATH BpEX
JIpYroMy JUILY.
Knioueswvie cnosa: wiukana, 310ynompebnenue npasom, MamepudaibHoe npaso, npoyeccydibHoe npaso,
cyoebHas npakmuxa.

Ljashenko R.D., Balkovska K.I. CHICANE AS A SPECIAL KIND OF ABUSE OF THE
RIGHT / Zhytomyr National Agroecological University, Ukraine

Existence of the phenomenon of the use by subject given to him rights by harm to the person, to
society, state as a result of modern tendencies to increase the number of the equitable rights
recognized by individual and expansion of maintenance of certain competences, acquires more
greater practical expression. Such form the abuse of right is designated by the term of Chicane.

It is worthy of note that chicane was fixed in the legislation of foreign countries. However, in the
legislation of Ukraine the term of chicane is not fixed, this is a substantial defect in it.

The basic features of chicane are: harm to other person; direct intention; unlawfulness; the object
of infringement are property and personal unproperty rights and interests of subjects; presence of
harm; guilt.

It is worthy of note that chicane can possesses both material and judicial character.

Chicane as a category of material right used in exploitation rights for restriction of competition,
abuse of dominant position at the market, distribution of unreliable information for injure.

Chicane as the special type the abuse of judicial rights is the kind of offence that determines
impermissible exercise of judicial right as such, that does the consideration of case in a court
amiss, unfair and causes the offensive of harmful consequences for other side, in particular
inconveniences of property and moral character.

The problems of proofing of chicane in judicial practice are a overspecified process. In fact, it is
known that for establishment in the actions of person of chicane, it is necessary to set the fact of
presence realization of the equitable right a person for injure other.

We came to the conclusion, that chicane is the special type of abuse of right that exercised with
direct intention and with single purpose — inflict harm to other person.
Key words: chicane, abuse of right, material right, judicial right, judicial practice.

B ocranHi necaTupivds akTyalbHOIO € mpoOinema mpaB joauHu. Came BOHU HaOynu
3HA4YEeHHS KOHIENTYaJbHOTO LIEHTPY, 3yMOBHIIN INIMOOKE NMEPEOCMUCIICHHS i ICTOTHI 3MiHH B
FOPUCTIPY/ICHIII1, BBEJICHHS HOBHUX Ta MEPETJIs NEAKUX TPATUIIIAHUX 17eH 1 MOHATh. AJe, Ha
KaJlb, TOPSJ 13 MOMYJIApHU3ALIi€0 MPOOIEMH TPaB JIIOIUHY, a OTXKE, i TEBHUMH MO3UTUBHUMHU
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3pYLICHHAMHU Ha HUIAXY A0 MOKpAIIeHHs CUTYyalil y mid cdepi, caig KOHCTaTyBaTH W JesiKi
HEraTUBHI HACIIJIKH, CepPeI SKUX YUIbHE MICIIe Mociae mpodiema 3710BKHUBAaHHS ITPABOM.

[Tpobnema 37OBXKMBAHHS MPAaBOM HEOJHOPA30BO JOCHIDKYBAJIacs y NpalsiX BHUIATHUX
YYCHHUX-IOPHUCTIB, 30KpeMa; M.M. ArapkosBa, I'A. N'amxuena, B.II. I'pubanosa,
A.A. Konisomiko, TC. fuenxo, C.I.3ainesoi, JI.M. llluminoa, A.A. MalrMHOBCBHKOIO,
I'. Onuienko Ta iH. [IpoTe 3a cBOIM 3MICTOM KaTeropis 3J10BXKHUBaHHS IIPABOM € CKJIA/IHOIO,
OCKIUIBKM cepeJl HAyKOBIIB BiJICYTHE €IMHE PO3YMIHHS LOTO MOHSTTS, IO MPU3BOAUTH J0
HOro HEOJHAKOBOI'O TJIyMayeHHs MPaBO3aCTOCOBHUMM OpraHaMH Ta 3yMOBIIOE HEOOXI1JHICTh
(bopMyBaHHS €JMHOT TEOPETHKO-TIPABOBOI MOJIEINI SBUIIIA.

Oco6smBoO (hOPMOTO 3JI0BKUBAHHS MPaBOM € mukaHa. HoBu3Ha 1i€i kareropii 1 HeTOCTaTHS
ii po3poOyieHICTh y CydyacHiI IOpHUAWYHIA Hayli, OOYMOBIIOIOTH HEOOXiIHICTH i
TEOpPETHYHOTro OOTpyHTYBaHHsA. CIiJ 3a3HAYMTH, IO Yy BITYM3HSIHIN IOPUAMYHIN JiTepaTypi
HEBHUCBITJICHOIO 3aJMIIMIAcs NpobjemMa 3akpiluleHHS [IHMKaHW SK OCOOJIMBOTO BHIY
3JI0OBKMBAHHS TIPaBOM Yy 3aKOHOJABCTBI YKpaiHM Ta ii 3acTOCYBaHHS B NPaKTUYHIN
JUSAJIBHOCTI.

MeTtor0 CTaTTi € TEOPeTUYHUI aHali3 IIMKAHU SIK OCOOJIMBOIO BHJY 3JIOBXKHMBAHHS IIPAaBOM Ta
BUPOOJICHHSI ~ HAayKOBO-TIPAaKTMYHUX  PEKOMEHJAllii  CTOCOBHO 1i  3aCTOCyBaHHA Yy
MIPaBO3aCTOCOBHIN JiSUTLHOCTI.

BaxJmBoro CKIIaI0BOIO TOCIIKEHHS IPOOIeMH IHUKAHH K OCOOJIMBOTO BUIY 3J0BKHUBAHHS
MIPABOM € 3’SICYBaHHS CYTHOCTI Ta 3MICTY Ili€] KaTeropii.

Crizx 3a3HauuTH, IO BBEACHHS B HAYKOBUH O0Ir TEPMIHY «IIIMKAaHA» € 3aCIyTOI0 HIMEIbKOI
npaBoBoi JOKTpuHH XIX CTOmITTS, 10 MOXOAWTH BiJ HiMeHbKOro cioBa «Schikane», sxe
HePEKIIAIAEThCS SIK «3HYIIaHHsI, KaBep3a, mpudinkay [1, c. 3].

[Ipycchke 3emcbke YioxkeHHs 1794 poky CTano MEpHIMM 3aKOHOAABYUM aKTOM, Y SKOMY
BU3HAYCHO WIMKaHy, K 3a00poHEHY (OpMy 3JIOBXKHBaHHS mpaBoM. lle BrumHyno Ha
NOJAJBIINA PO3BUTOK HAYKOBOTO JOCIHI/KEHHS (OPM 3JIOBKHUBAHHS MMPABOM Yy FOPUANYHIN
Hayi [2, c. 6].

BkitroueHHs nosioskeHHs Ipo 3a00poHy mukaHu A0 [{usinbHoro ynoxenns Himeuunnu 1896
POKY MPOMWIILIO B )KOPCTKUX JUCKYCISIX MOJITUKIB Ta HAYKOBIIIB. Lle nmosicHIoe Te, 110 HIMELbKI
fopuctd XIX CT. JIOCUTh IPYHTOBHO pO3poOMIM BueHHs mpo mukaHy. OKpiM TOro, y
HIMEIbKOMY TIpaBl TOT0 4acy B)ke OynH po3poOJeHl HaBiThb METOIU OOpOTHOU 3 MpOosIBAMHU
IIMKaHHU, a caMe: Cy/I0BHUIl TI030B 1 3alepeueHHs! po CB1IOMO HEA0OPOCOBICHE Mpe IBJICHHS
o308y [3, c. 165].

VY mnaparpadi 887 Himenpkoro LuBinbHOro YinoxeHHs Oyiao 3aKpilUIEHO TakKy HOPMY,
BIJIOBIAHO /10 SIKOT 3/11MCHEHHS IpaBa BJIACHOCTI 3 €IMHUM HaMipOM 3aBAATH IIKOJU TPEeTid
0c001 € HeIOMYCTUMHUM. 3 PO3BUTKOM CYCHIUJIbHUX BIJHOCHUH HaJalli Ll HOpMa IMOIINpPUIIACS
Ha BCl Cy0’€KTHBHI LIMBUIbHI ITpaBa 1 3HAMIILIA CBOE 3aKpiIIeHHs B maparpadi 226 YnoxeHHS.
30KkpeMa, He JIOMYCKAaeTbCs 3AIMCHEHHsS MpaBa, AKIIO HOro HaMipoM Moke OyTu JuIe
3aBJaHHs KoM iHIIoMY [4, c. 44].

Y cydyacHOMY BITYUM3HSHOMY 3aKOHOAABCTBI TEPMiH INMKAaHA HE 3aKpilUICHUH, Xoya
MOJIOKEHHS, SIKI PO3KPUBAIOTH 3MICT IIi€i mMpaBoBOi kareropii copmynboBani. Tak, cT.13
Koncrurynii Ykpainu (gani — KY) nepenbauae, 1o HENpUILYCTUMUM € 371MCHEHHS IpaBa i3
HaMIpOM 3aBJIaTH IIKOAM 1HIIN 0c0o01 Ta 3JI0BXKMBATH MPABOM y 1HIMHMX (popmax, a TaKoxK
BCTaHOBJICHO OOOB’SI30K MPH 3/1IHCHEHHI UBUIBHUX MpPaB J0AEPKYBaTHCS MOPAbHUX 3acaj
CYCIJIBCTBA Ta HE MopylryBatu npasa iHmuUX oci6. Ct.23 KY Bu3Hauae, 110 KOKHA JItO/IMHA
Ma€ MpaBO Ha BUIBHUN PO3BUTOK CBO€I OCOOMCTOCTI, SIKIIO MPU LBOMY HE MOPYIIYIOTHCS
mpaBa 1 cBoOOaM 1HIUX Jrofel. Buxoasun 3 mporo, cBo601a 0co0M Ma€e y3TropKyBaTHCS 13
cBOOOJIOI0 IHIIMX JIOJed Ta OOrpyHTOBaHMMM BuMoramu cycmiiberBa. Ct.42 KV He
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JIOMYCKAa€ 3JI0BKUBAHHS MOHOMNOJBHUM CTAaHOBHUIIIEM Ha PHUHKY, HETPABOMIpHE OOMEKEHHS
KOHKYypeHIlli Ta HemoOpOCOBICHY KOHKypeHIito. Y 1.2 c1.5 l'ocrmomgapchkoro Koaekcy
VYkpainu (manmi — ['KY) BCTaHOBIEHO TMONOXKEHHS TPO HEONYIICHHS 3JIOBXKUBAHHS
MOHOIIOJIBHUM CTaHOBHMIIIEM Ha pUHKY [5, c. 31].

[[Iukana — e 0coOMUBUI BU 3JIOBKUBAHHS [IPABOM, IO 3IMCHIOETHCS 3 MPSIMUM YMHUCIOM
Ta €IWHOI METOI 3aBJIaTH INKOAW 1HIIK ocoOi. Ciig 3a3HayuTH, 10 IIHKaHa Oyra
BH3HA4YECHA y 3aKOHOJABCTBI 3apyOixkHHMX KpaiH. OmHaK, y 3aKOHOJABCTBI YKpaiHU TEpMiH
IIMKaHa He 3aKpIMIeHUH, 110 € HOr0 CYyTTEBUM HEIOIIKOM.

XapakTepHUMH O3HAKaM{ INWKAHU €: 3alOMdisHHS IIKOAM iHIIIKA o0coO0i; mpsMuUil ymmcer,
MIPOTHUIIPABHICTh; 00’ €KTOM TOCSITaHHS € MaHOBI Ta OCOOMCTI HEMaHOBI IpaBa 1 IHTEpPECH
Cy0’€KTIB IPABOBITHOCHH; HAasIBHICTh IITKO/IM; BUHA.

Jlo Toro x, Ha nymKy ['. OHimeHko, A kBamdikamii B i1X 0COOM MUKaHU HEOOX1IHO, TI0-
mepuie, crnoyarky BigHaiith ii o3Hakum (tomi Oyae goBeneHO (akT  3JOBXKHBAHHS
Cy0’€KTUBHUMH IIPaBaMu), a MO-JPYyTe, TOBECTH HASIBHICTh €JIMHOI METH — 3aIOJIiSTHHS IIIKO/IN
1HIIH 0c001 Ta BIICYTHICTh 3aKOHHOTO 1HTEpeCy 0coOu y 3MiHCHEHHI CBOTO Cy0’€KTHBHOTO
mpaBa (came Il /1Bl O3HAKU BIAPI3HSIOTH IIMKAHYy BiJl 1HIIUX (OpPM 3TMOBXKHUBAHHS MPABOM).
[Ipu upomy, OOOB’A30K JJOKa3yBaHHA (aKTy HAsSBHOCTI IIKOAM Ta HASBHOCTI (akTy
3MIIHCHEHHST OCO0OI0 CBOrO CYyO’€KTHMBHOTO IpaBa 3 €IWHOI0 METOK 3allOJisiHHS IIKOJH,
MOKJIAZIA€THCS Ha TIOTEPIILIOTO0, 10 BUKIMKAE 3HAYHI TPYIHOII Ha mpakTuiii [6, c. 49].

Cripg 3a3Ha4MTH, IO MIMKAHA MOKE MaTH SIK MaTepiajlbHUM, TakK 1 MpolecyaIbHUIl XapakTep.

[lukana sK KaTeropis MarepiaibHOrO MpaBa 3HAXOJIUTH CBIM MPOSB y BUKOPHCTAHHI MpaB i3
METOI0 OOMEXKCHHSI KOHKYPEHIIl, 3JIOB)KMBAaHHI JOMIHYFOUMM CTAHOBUIIEM Ha pHHKY,
PO3MOBCIOKEHHI HEIOCTOBIpHOI iH(OpMAIIil 3 METOI 3aBlIaHHS IIKOIU. 3aKOHOJABCTBO Yy
ct.13, 23 ta 42 KV, c1.13 LuBinsHoro xonekcy Ykpainu (mani — LIKY) BcranoBmoe neski
MEXI1 3IIACHEHHS MarepiaibHUX TpaB, OJHAK JAHWHA TEpeliK He BUYEPIYE BCi MOKIIMBI
MPOSIBY CITOCOOIB Ta IiJIeH iX peaizariii.

Bapto naronocuty, mo n.2 cr.5 I'KY Bu3Hauae HeOMyIIEHHS 3JI0BXKUBAaHHS MOHOIOJbHUM
CTaHOBMILEM Ha pHHKY, a cT.29 I'KY mnosicHIoe, 1[0 3JI0B)XMBAaHHS MOHOMNOJIbHUM
CTaHOBHILIEM HA PHHKY — II€ HAB sI3yBaHHS TaKUX YMOB JIOTOBOPY, SKi CTaBJISTh KOHTPAreHTIB
y HepiBHE CTaHOBHMIIE, BKJIIOYAIOYM HAaB’S3yBaHHA TOBapy, HE MOTPIOHOIO KOHTPAreHTy;
0oOMexeHHs a00 MPUITMHEHHS] BUPOOHUIITBA, & TAKOXK BHITYUEHHS TOBAPIB 3 000OPOTY 3 METOIO
CTBOpPEHHs ab0 MIATPUMKHU AeiuuTy Ha PUHKY YU BCTAaHOBJECHHS MOHOIOJIBHUX IIiH;
BCTAQHOBJIEHHS MOHOIIOJIbHO HU3bKUX LIH (TapudiB) Ha CBOI TOBapH, L0 HPU3BOAUTH /10
oomexenHst koHkypeHuii. Ct1.255 T'KY BcraHoBmto€ 30UTKH, 3amofisHI 3JI0BXKHBaHHIM
MOHOITOJILHUM CTaHOBHIIEM [7].

Ha nepmmii mornsa, mukaHa i3 ii HampaBJIEHICTIO CIPUYMHEHHS IIKOAM IHIIMM oco0am He
MiJNAaa€e M1l O3HAKU BHUIIEHABEIEHOT KOHKYpeHIii. J[oCUTh 4YacTo MeTa KOHKpETHOI Mii
rOCIOJIApIOI0YOro Cy0’€KTa MOJSArae came B 3aBJaHHI IIKOAM KOHTpareHTy: 30MTKiB abo
mKoau Moro gutoBid  penyramii. [llukaHoro Moke OyTM HEKOpPEKTHE TOPIBHSHHS
rOCHOJApIOIOYMM Cy0’€KTOM TOBapiB, IO BHUPOOJIAIOTBCA ab0 peali3yloThCsl HUM, 13
TOBapaMy IHIIMX TOCHOAapIOoYnX cy0’ekTiB. O3HaKM MIMKaHU Yy TakoOMy BHUIAAKY €
OYEBHJIHUMH: 0co0a peaiidye CBOE MPaBO Ha PO3MOBCIOLKEHHS iH(opMallii, aine 3 HaMipoM
CIPUYMHUTH MIKOAY KOHTpareHty [8, c. 199].

3 MOMEHTY BUHUKHEHHS MPOLIECy BUPILIEHHS CIIOPIB MK 0COOaMH, IKUM OyJI0 HaJaHO TEBHE
KOJIO MpaB, BUHUKAE 1 Oa)KaHHS BUKOPUCTOBYBATH 111 IIpaBa HE 3a MPU3HAYEHHSM, a 3 METOI0
3aBJIaTH IIKOJIM iHIIIH 0co6i [9, c. 187].

Cnig 3a3HAUUTH, HI0 IIMKAaHAa SIK PI3HOBUJ 3JIOBXKHBAHHS IPOLECYaIbHUMHU IpaBaMu
MIPOSIBIISIETHCS, KOJIM MTO3MBaY, a0M «I0MEKTH» BIAMOBIa4YeBl, 3BEPTAETHCS JI0 CYly 3 T030BOM
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PO BiJIIKOAYBAaHHS MOpaJbHOI IIKOAM, Hamepesa 3HAIOYM Mpo Oe3NepCreKTUBHICTh TaKOTO
M030BY. AK€ JOBOJIUTH CBOIO HEBHHYBATICTh IMOBMHEH BIJMOBi/JaY, a I, SK BIiIOMO, HECE
JUIsl HBOTO 0arato He3py4yHOCTeH MaifHOBOTO it MopaibHOTO Xapakrepy [ 10, c. 114-118].

AHanii3 cyl0BOi MPaKTUKU J1a€ MOXKIUBICTH 3pOOMTH BUCHOBOK IPO 3POCTAHHS TEHJIEHINT
1010 HEIIbOBOTO BUKOPUCTAHHS TNPOLECYAIbHUX MpPaB YYaCHUKAaMHU CYJIOBOTO MPOIIECY,
30KpeMa, 3 METOI MOro 3aTAryBaHHs. SIK mpaBuibHO 3a3Haydae A.l'. JlaBTaH, mpaBo Ha
CYIOBHUH 3axXUCT 13 rapaHTi€to ii 3IIHCHEHHS MPOTSATOM BU3HAYEHOTO IPOLECYaTbHOTO
TEPMIHY € pealli3alli€l0 KOHCTUTYIIHHO-TIPABOBHUX HOPM. TpuBaii CyJOBI MpOIECH JAOTh
MOYJIMBICTh, HANPHUKIaJ, OOP>KHUKOBI, II0 MPOCTPOYHMB BHUILIATY, CKOPUCTATUCS CYIOBOIO
TATAHUHOIO, IITYYHO MPOJOBKUTH TEPMIH ILIATEKY.

3aKOHOJIABCTBO PS/IY €BPONEHCHKUX KpaiH YCBIJOMHJIO BCIO 3HAUMMICTH 1 CEpHO3HICTD IIi€l
npoOjaeMH, MpO MO CBiMYaTh HOPMH, SIKI CTOCYIOTHCS 3JIOBKHUBAHHS NPOIECYyaTbHUMH
npaBaMHu, 1 HaJgaHi CyJaM TOBHOBaXEHHS Yy Oopore0i 3 Humu. Tak, Hampukia,
3akoHOJaBcTBO DpaHIlii nmepeadayae, mo 3a cKapry, NoJaHy 3 METOI 3aTATyBaHHS IPOIIECY,
3asBHHMK MOKe OyTu mimgmanuii mrpady B po3mipi Bix 100 o 10 000 dpankis (reclame a la
juridiction saisie du recours — c1.581 T'TIK ®panii) [11, c¢. 89]. ¥V Benbrii 3a nomioHi
3JIOBKMBAHHS BCTaHOBIEHO mTpad y po3mipi Big 5000 mo 100000 Genmbriiickkux (paHKiB
(mpubmuzno Big 137 mo 2700 ponapis CIIA). 3a3HadeHi caHKII BHSIBISIOTBCS JOCHTH
THYYKHMH Ta €()eKTUBHUMH.

CynoBa mpakTHKa YKpaiHM CBiIYHMTH, IO CyAaMH 3aCTOCOBYETbCS IUTpad 0
HEeTOOPOCOBICHUX CTOPIH CyHOBOro mporecy. 3okpema, Tinbku y 2011 poui B cucremi
TOCIIO/IaPCHKUX CYIB CTATHYTO IITpadiB 3a 1.5 crarti 83 ['ocrogapchkoro mpouecyaibHOro
kozaekcy Ykpainu (nami — I'TIK) y po3mipi 199156 rpH., y 2012 pomi — 62806 rpH. [12].

3acTocyBaHHs HE 3a MPU3HAUYEHHSIM IPOLECYaIbHUX IPaB CHPSIMOBAHE Ha JECTPYKTHBHUH
BIUTMB Ha CYJIOBHH IPOIIEC, BHACTIIOK YOTO MOCEPEIHBO MOTIPUIYETHCS MPABOBE CTAHOBUIIE
1HIIIOT CTOPOHM MPABOBOr0 KOH(IIKTY. SIK MpHKIIaa, MOKHA HABECTH CHUTYallil0, KOJIU HE 3a
NPU3HAYCHHSM BHKOPHCTOBYETHCS MPAaBO HA OCKAP)KEHHS MPOMDKHHUX Ta OCTaTOYHHUX
cynoBux akTiB. Ha 1o mpobaemy 3BepHYTO yBary y 3B’s3Ky 3 THUM, L0 B pa3i anensuiiHoro
Yl KacallHOIO OCKap)KeHHA MPOMDKHOIO CYJOBOIO aKkTy, NpPOBAKEHHS Y CIpaBl
3ynuHseTbesl Ha mifctasi 4.1 crarti 79 T'TIK Vkpainu, a cripaBa HampaBisieTbCs A0 CYAY
BIJIMOBIIHOI BUIIOI 1HCTAHINI. 3a Takux OOCTaBUH, PO3TJISAN CIpPaBU 3YNMUHSIETHCA [0
MOBEPHEHHSI CHpaBU 0 CyAy Mepuioi IHCTaHLii, a OCKUIBKM TEpMiH amneislifHOro Ta
KacallliHOTO Neperyisy CKiajae ABa MICALl, TO TOBEPTAETbCS CIpaBa MIHIMYM MicCIs
3aKiHUEHHsS LBOro CTpoky. Lle 3a ymoBH, KO micis amnessiiiiHoro He Oyne KacaliifHOTo
neperysiy. 3a 1oro HasBHOCTI, PO3IJIA]] CIIPaBU B yCIX 1HCTAHLIAX MOXKE 3aTATTHCS MIHIMYM
Ha YOTHPHU-WICTh MicsuiB. OnHa piy, KOJIM OCKAapXKYyeTbCs YyXBaja, HANPHUKIAZI, IpO
3aCTOCYBAHHS 3aXO1B 1010 3a0€3MeUeHHs [T030BY YU yXBaja PO MOBEPHEHHS 0€3 po3risay
3yCTpiuHOTr0 M030BY. Biamosinxo no nonoxens [ TIK Ykpainu, 3a3HadeHi yXBalu MiAIAral0Th
OCKapKeHHIO y pasi He3roau 3 HUMH. Y cT.13 IluBUIBHOTO mHpoOLECYaTbHOIO KOJEKCY
VYkpainu (nani — LIIK) 3a3HadeHo, mo ocodu, siki 6epyTh ydacTh y CIIpaBi, a TAKOXK 0COOH,
gK1 He OepyTh ydacTi y clpaBi, MalOTh IIPaBO Ha amessliiHe Ta KacalliiiHe OCKapKeHHS
CynoBUX pimeHb. OJHAK, JTOCUTh YacTO OCKap)KyIOTbCS YXBalIM CYAY, SIKI HE MiJIATal0Th
amesndnii, 30KkpeMa, yXBalM MpO MOPYIIEHHS MNPOBAJKEHHS Yy CIpaBi, MpO BiJBiJ, PO
BIJIKJIaJICHHSI PO3IJIAy CIPABU Ta iH.

OTxe, OCKapXKylouu yXBaly Cyay, HEIOOpOCOBICHHI y4yaCHHK MpPaBOBOTO KOH(IIIKTY Mae Ha
METi1 He JOCATHEHHs MO3WTHBHHMX HACHIJIKIB peaii3allii mpaBa Ha OCKapKEHHS, CKaCyBaHHS
HE3aKOHHOI YXBaJIM Cyly Ta MOAAJNbIIMK BCEOIYHMI, MOBHUN 1 HEyNEpeKeHH pOo3riis
CIpaBU CYyJIOM, a 3aTATyBaHHA MPOLECY 3 METOI ab0 BUTpally MPaBOBOrO KOHQIIKTY, abo
BIATATYBaHHS MOMEHTY BimoBizansHOCTI [9, ¢. 188-192].
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OTxe, muUKaHa K OCOOMMBUI BUJ 370BKHMBAaHHS MPOILECYaTbHUMHU MIPaBaMH — 1€ Pi3HOBH]T
MPaBOTIOPYIICHHS, SIKC BU3HAYAa€ HEMPHUITYCTHMUMU 3AIHCHEHHS MPOIECyalIbHOTO TpaBa SIK
TaKoro, 1o poOUTH PO3MIIS CHPaBH B Cy[i HECBOEYACHUM, HECIPABEIIUBUM 1 CIPUUYHHSIE
HaCTaHHS IIKIJUTMBUX HACIIIKIB JJIs 1HIIOI CTOPOHH, 30KpeMa HE3PyYHOCTI MalHOBOTO M
MOpPAJILHOTO XapakTepy.

[IpoGiema n0Ka3yBaHHS IIMKAHU B CYJIOBIH MPAKTHUIIl € JOCUTh CKJIAJHUM MPOIIECOM. AJDKE,
BIIOMO, IO JJII BCTAaHOBIIGHHS B [iX OCOOM IIMKAHW, HEOOXITHO BCTAHOBHTH (HaKT
HassBHOCT1 3/iHCHEHHS 0CO00I0 CBOro Cy0’€KTMBHOTO IIpaBa 3 €IWHOI0 METOIO 3arloJIisTHHS
mkoau iHmmMM. OCKIUTBKH, 3aKOHOAABEIh HEJOCTATHBO YITKO PErVIAMEHTYBAB Yy YHHHOMY
3aKOHOABCTBI IPOOJIEMy IIMKAHU, BUIIAJKH ii 3aCTOCYBAaHHS 3yCTPIYalOThCs HE YacTo. Tomy,
Ha HAlly AYMKY, JUIS TIOJOJAaHHS MpOoOJieM JO0Ka3yBaHHsS IIMKAHMW Y CYJOBIA MpaKTHII,
HEOOX1IHO:

° BHecTH 3MiHU 110 cT.13 KV, nomnoBHUBIIM ii TOHATTAM, O3HAKAMH T4 HOPMaMH, IO il
3a00pOHSIOTE. 30KpeMa, BU3HAYUTH, 1110:

- IIMKaHa — 11e 0COOTUBUI BHJI 3JIOBKHBAHHS IIPABOM, IO 3TIMCHIOETHCS 3 TIPSIMUM
YMHCIIOM Ta €IMHOIO0 METOIO 3aBAATH LIKOAU 1HIIIH 0co0i;

. 710 O3HAK IIMKAHU CIIi]] BITHECTH:
a) 3aMoisIHHS IIKO/AM 1HIIOMY CY0’€KTy, HOro mpaBaM Ta OXOPOHIOBAHUM 3aKOHOM
IHTepecam;
0) npsamuii ymucen. Crmig 3a3Hauntd, mo [IKY He MicTUTh BU3HAYCHHS IMTOHSTTS

npsiMoro ymuciy. OqHaK, OCKUIBKH HAyKOBO JIOBEACHO, 1110 37I0BKUBAaHHS ITPABOM
— IIe BUJ MPABOTIOPYIICHHS, a MPSMUN yMHCET € €JIEMEHTOM HOro CKIJIamy, TO
BIJIMOBIIHO JI0 aHaJorii mpaBa, siKa MOJAra€ B 3aCTOCYBaHHI O KOHKPETHUX
BITHOCHH 3araJlbHUX 3acajJ] 3aKOHOJABCTBA B pa3i BIJACYTHOCTI HOPM, IO
PErynoTh MOoAI0HI BIIHOCUHH, BBaXKaeMO 3a HeoOXiaHe, nonoBHUTH cT.13 LIKY
MOHATTSAM TPSMOTO YMHUCHTY, SIK HEBIJ €MHOI O3HAaKM IIWKAHH, MiJI SKUM CIiJ
PO3YMITH yMHCEN, KOJIH oco0a YCBIJOMIIIOBaJa HETaTHBHHUI XapaKTep CBOTO
nisiHHA (A1 un 6e31sUIbHOCTI), neperdaydana Moro HeraTUBHI HACHIAKY 1 Oaxkana
1X HacTaHHS;

B) MIPOTUIIPABHICT;
r) 00’€KTOM TMOCATaHHA € MaiHOBI Ta OCOOMCTI HEMailHOBI NpaBa Ta IHTEpECH
Cy0’€KTIB;
1) HasIBHICTH IIIKOIH;
e) BHHA.
o 4.3 c1.27 HIIK YkpaiHu TONOBHUTH HOpPMaMH, L0 3a00pOHAIOTE 0c00aM IIMKaHY, K

HEZOOpOCOBICHE 3IIMCHEHHS HAJEKHUX iM TMPOLECYaIbHUX TMpaB 1 BUKOHAHHS
MporiecyaabHUX 000B’3KiB, 3 METOIO 3aBJIaTH IIKOIM 1HIIIII 0Cc001;

o y m2 cr.5 T'KY 3akpinuTé TOHATTS HEIONMyIUEeHHS 3AiCHEHHS IIMKaHH, SK
37I0B’)KMBAHHS MOHOIIOJIbHUM CTaHOBHUIIEM Ha PHHKY, HEMPaBOMIPHOTO OOMEKEHHS
KOHKYpEHLIIIi Ta HeI0OpOCOBICHOT KOHKYPEHIIIT;

o 4.2 c1.22 ITIK VYkpaiHu [IOMOBHUTH HOpMamH, L0 3a00pOHSAIOTH IIMKaHY, SK
HEe100pOCOBICHE KOPUCTYBaHHS CTOPOHAMH HAJIEKHHUMHU M MPOLECYATbHUMH NpaBaMu
3 METOIO 3aBJATH IIKOIU 1HIIIH 0c001;

J 4.2 c1.49 Kozekcy aaMiHICTpaTUBHOIO CYAOYMHCTBA YKpaiHU JOMOBHUTH HOPMamH,
0 3a00pOHSIOTH 0CcO0aM 3IHCHEHHS IIMKaHHU, K HEeZ0OPOCOBICHOIO KOPUCTYBaHHS
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HaJICKHUMU IM IPOLECYAIIbHUMU IIpaBaMH Ta HEHAJICKHE BUKOHAHHS IIPOLIECYaIbHUX
000B’s3KIB 3 METOIO 3aBJaTH IIKOY 1HIIIH 0c001i;

y 3B’S3Ky 3 THUM, IIO IIMKaHA TICHO TOB’s3aHa 3 MUTAHHSIMH JOKa3yBaHHS, Ha HaIll
norysin, Bepxopauit Cyn Ykpainu Mae po3poOUTH crieliaabHi METOAUYHI peKOMEH/IaIil
JUISL 3aCTOCYBAHHS IIMKAHU Y IPAKTHYHIN IisUTBHOCTI CYIiB.

OTxe, BHECEHHs 3MIH J0 3aKOHOJIABCTBA CHPUATHME Oiiblll €()EKTHBHOMY 3aCTOCYBAHHIO
MIMKAHU Y CY/IOYMHCTBI Ta MPUHHATTIO 3aKOHHHX, CIIPABEUIMBUX Ta OOTPYHTOBAHUX CYIOBHX

pIIICHB.
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B3a€MOBITHOCHH Ta IX Cy9aCHHUH CTaH i TCHICHIIII.
Knouosi cnosa: uoeew, cyowno, simpunvhe CyOHO, CYOHONLABCMBO, CYOHOOYOYBAHH:, OAHb, MUMHI
300pu ma niamedsici, MUMHI POPMATbHOCMI, MOP2i6IIs, CYUACHe CYOHO.

XayatypoB 2.b. UICTOPUKO-TIPABOBAS PELEIIINA APEBHEI'O CYJOCTPOEHHUA B
COBPEMEHBIX VYCJIOBUAX / HamuoHadbHBIH YHUBEPCUTET KOPAOJIECTPOSHUS WM. ajaM.
MakapoBa, Ykpauna

CraThsl TIOCBSIIEHA WCCIICAOBAHUIO BO3HUKHOBEHHS CYIOXOJACTBA W HCTOPHH 3apOKICHUS
CYIIOCTPOCHHS €ro pPAa3BUTHSA, COBPEMEHHOCTH, IPOAHATU3UPOBAHBI THIHBI CYJOB OT CaMBIX
MIPOCTHIX JI0 CIIOKHBIX HACTOSIIMX 110 BPEMEHHBIM IapaMeTpaM, a TakXKe MOSBICHHE IEPBBIX
TaMOKCHHBIX B3aUMOOTHOIICHHUH, IX COBPEMEHHOE COCTOSTHHE U TEHACHIUH.
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Knroueswvie crnosa: nooxa, cyono, napycnoe cyoHo, cy00xo0cmeo, cyoocmpoenue, 0anb, mamodlceHHble
cOOPbI U NAAMENCU, MAMOICEHHBIE POPMATLHOCIU, MOP208TISl, COBPEMEHHOE CYOHO.

Khachaturov E.B. HISTORI-LEGAL RECEPTION ANCIENT SHIPBUILDING IN MODERN
CONDITIONS / National university of shipbuilding name of Makarov, Ukraine

The article investigates the emergence of navigation and shipbuilding history of the origin of its
development and modernity, analyzed types of vessels from simple to sophisticated modern on
time parameters, as well as the appearance of the first customs relations their current status and
trends.

On the first stages of navigation it was too early to talk about looking for the materials and
components for shipbuilding in other countries. Firstly, it was necessary to have only wood and
linen ropes which were enough in coastal areas. Secondly, at that time there weren’t state borders
yet and it wasn’t necessary to formalize the delivery of goods to the site of ships construction. At
that time there weren’t any obstacles for shipping, besides the weather. But even then, the future
shipbuilders paid more attention to one wood and linen ropes and less to others, distinguishing
them according to quality. It didn’t influence the cost of the built vessels, although they were
brought from different parts of the continent, but they weren’t levied with any customs duties.

Eventually metal nails, anchors and other components became necessary. Since then, discussing
the conditions of production, purchase, transportation from one region to another has started. The
territorial communities of different countries had to agree to pay tributes — one of the first names
of modern customs fees and charges. Even then some attempts to formalize transportation were
made, but neither customs regime nor customs formalities existed. At the same time a tribute
thoroughly entrenched in the commodity-exchange relations between countries.

Later, due to scientific-technical development, when ships became complex technical
constructions, which had a metal hull, and internal combustion engines instead of sails, the first
border crossing points located at the crossroads of major trade routes appeared. The amount of fees
and payments already depended on the range and amount of goods crossing the border. At the
same time, the first written documents reflecting the range and the amount of goods and the size of
payment of fees appeared. Especially it was used when exporting shipbuilding goods outside the
countries where the components were manufactured.

Currently, state customs authorities confidently protect the domestic market from foreign
producers’ expansion, regulate the foreign economic activities of domestic producers. Customs
fees and charges have regulatory effect on the development of shipbuilding, because modern
Ukrainian shipbuilding’s competitiveness depends largely on the cost of accessories, components,
machinery, tools and equipment, imported from abroad, levied with taxes, duties, customs fees and
composed one third of the cost of a constructed vessel. Therefore the intention of the Government,
at the request of shipbuilders, to simplify the customs formalities and unify them with international
regulations and thus help the domestic shipbuilding develop is extremely important.

Key words: boat, ship, sailing ship, shipping, shipbuilding, tribute, customs fees and charges, customs

formalities, trade, modern vessel.

IcTopisi BWHWKHEHHS CYAHOIUIABCTBA € JOCHUTH I[IKABHM PO3BUTKOM CYCHUIBCTBA 3
noictopuyHux 4yaciB. JlooguHa 3amouyaTKyBasla TEPETHH MOPCHKUX TMPOCTOPIB BIACHUM
BUMHCIIOM, TOOTO CTBOpHWJA IUIIT, MOTIM BUAOBOanda 3 JepeBa YOBEH 1 Tak Jaji, e Jajo
MOLITOBX Ha ChOTOJIHI OylyBaTH CydacHi Cy/HA, MOBHICTIO YKOMIUIEKTOBAHI €JIEKTPOHIKOIO,
HaBITallifHOIO CUCTEMOIO, 00JIa/IHAHHAM, YCTaTKyBaHHSM, 1[0 3HAYHO 3MEHILY€E YHCEIbHICTh
YJIeHIB eKiMaXiB Ta MiABUINYe Oe3meky MoperaBcTBa. OIHOYACHO 3 UM Malld PO3BUTOK
3apOJAKA MHTHOI CHCTEMH, TIOYMHAIOYM 31 CIUIATH JAaHWHHU, MTpadiB, MOTIM BCTAHOBJICHHS
MUTHO-TapU(PHUX BIJHOCHH TPU TEPEBE3CHHI UYYKOI TEPUTOPIEI0 KOMIUICKTYIOUUX [
OyIiBHHUIITBA CyieH. TOMY aKTyaJbHICTh TEMH TOJISITA€ B JOCIIKEHH] 3MIH CYICH 3 TIPOCTUX
JI0 CKJIQJHHUX Ta MUTHHUX JIBOPIB 10 MUTHHIIb Y PI3HUX YaCOBUX MEpiojax.

JlocnikeHHsAM NMHUTaHb 1CTOPii 3apO/UKEHHSI CyAHOOYIyBaHHS 3aiiMaliucsi Taki BYEHI, 5K
[LIL JIssmenko, O.0O. Hecrepenko, [.O. T'ypxiii, JLI. Menpauk, B.O. Tonobyipkuii,
b.K. 3y6oB, H.O.Puxesa, O.Il. I'peGenbHuk, 1m0 BioOpa3uian y CBOIX Mpamsgx eTanu
BUHUKHEHHS Ta PO3BUTKY CYAHOOYAYBaHHS 1 MUTHO-TapU(HHUX BITHOCHHUH Y Pi3HI MEPiOH.

MeTow cTaTTi € MOCHIPKEHHS TUTaHb, MOB’S3aHUX 3 CYIHOIUIABCTBOM, SIKE 3apOJIUJIO
CynHOOYYBaHHS Ta PO3BUTOK MOPCHKUX CY/ICH 3 IOICTOPHUYHUX YaCiB 1 10 ChOTOJICHHSI.
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JlroquHa moyana TuiaBaTy 1o BOAl e B qoicropuyHi yacw. Ilmit, 3B’s13aHuil 3 KOO, a OTIM
YOBEH, BHJIOBOAHWU 31 CTOBOypa nepeBa — OyiM HaWIMEPIIMMH, [0 CTBOPHJIA TEPBICHA
JIOAMHA A [epecyBaHHAs 1o BoAi. [IpoHmmM  THCSYOMITTS 1 Ha  3MiHY
HaWUIMPOCTIIIMM TUIABYYUM 3aco0aM MPUHIIUIA OiIbIN CKJIaJHI — OOTSTHYTI IIKIPOK YOBHH Ta
TYpH, 110 TMPUBOAMIUCS B PyX M S30BOIO CHJIOIO 32 JJOIIOMOTOO BECEl.

I'pebHi MOpChKi cyaHa, OymMiBHUITBO SKHUX modanocs B JlpeBHbomy Bapwiioni (mpuGiu3Ho B
XVII cr. mo H.e.), NOBruii 4yac Oyl €IUHMM 3aCO0OM CHONyYeHHS 1Mo Mopro. Ha Hux
BIIOYBAJIMCSl TOPTOBI eKcmenuIlli, BiicbkoBI moxoau. Tpoxu miszHime, B XV-XII cT. 10 H.e.
CyaHOOYyAyBaHHS modano po3BuBarucs B CraponmaBHboMy €runti, motiM B ['perii i Puwmi.
[TigBUIIICHHST MIBUIKOCTI MOPCHKHX CYJ€H HaMarajucs JOCATTH 30UIBIICHHSIM KUIbKOCTI
BECIISIPIB, SIKMX PO3MILIyBaIN iHOAIL B KiibKa sipyciB. Tak, y X-V CT. 10 H.e. 3 IBUIIUCS YVHIipeMu,
Oipemu 1 mpupemu (mpiepu), TOOTO CyAHA, Ha SIKAX BECIApl CHUAUIM B OJWH, JBa 1 TPH
sapycH BianoBinHo. OJHAK, HABITH TPUPEMH NepecyBanucs 31 mBHAKICTIO 12-13 kM / ron. [1].

[Touarok cymHOOymayBaHHS 1 CyAHOIUIaBCTBa B Pocii TakoX csrae 4aciB TNIMOOKOi JTaBHUHHU.
Apxeosnoriuni 3Haxinku Ha p. [liBgennwnit byr, Ha y30epexoki Jlamo3pkoro o3epa i B iHIIMX
MICISIX CBIIYaTh MO Te, IO cTapojaBHi cioB’sHU Bxke Outbiie 3000 pokiB Tomy OymyBaiu
YOBHH-O/JHO/ICPEBKH, YOBHH 13 MPYTiB, Kopu abo mkipu. Ha 3miHy iM mpuiinmmm OireIn ckiaHi
1 MOpexiaHi 100ii (mypu), Ha akux 1wiaBanu no Yopuomy mopro B Koncrantunomnons. ¥ XII cr.
HAOyJIM TIOIIUPEHHS «3arOpO3bKi Yalku», 030pOEHI BecIaMH 1 HEBETWMKUMH BiTpuiaamu. Lli
HIBUJKOX1JIHI cy/Ha BMilTyBaiau 10 70 ko3akiB 1 Oynu 00iOBUMU KOpaOIsiMU Ta 31HCHIOBAIN
BIMCHKOBI ITOXOH [2].

ITpu ubomy, y nepii 4acu iICHyBaHHS CyJHOIUIABCTBA 1€ 3apaHo 0YyJI0 BECTH PO3MOBY ILIOJ0
MOIIYKY B IHIIUX Jep)KaBax MaTepialiB Ta KOMIUICKTYIOUHMX ais OymiBHunTBa cynes. Ilo-
nepie, sl OCHOBH MOTPIOHO OyJO TUIBKH JEpeBO Ta JbHSIHI MOTY3KH, SKUX Oyrno O
JOCTaTHRO Y IpuOepekHUX 30Hax. [lo-apyre, ToMi e HEe ICHYBAJO IepKaBHUX KOPJIOHIB 1 HE
Oyno HeoOXiaHOCTI o(iliiiHOro oopMIIeHHS TOBapy MPH AOCTABII HOro 10 Miclig Oy TyBaHHS
cyaeH. Ha Ttoil wac 30BciM He iCHyBaJO OyAb-SKHX TIEPEUIKON Ul TepeBe3eHb, OKPIM
MOTOJHUX YMOB. AJle BXKe TOJI MallOyTHI CyTHOOY/IBHUKHU Olibllle MPUALUTUIN YBary OJHUM
JiepeBaM Ta JbHSIHUM MOTY3KaM 1 MEHIIIE 1HIINM, PO3JUISIOUH X 3a sKicTio. OTXKe, e HIIK He
BIUIMBAJIO Ha BapTiCTh MOOYAOBAaHMX CYAEH, OCKUIBKM BOHM OylM TNpHUBE3€HI 3 pi3HUX
reorpaiyHUX MICI[b KOHTHMHEHTY 1 JKOJAHMMHM MHTHMMH 300pamMu Ta IUIaTeXaMH He
oOKJIa1aucs.

[lepmiuMu cyTo BITPUIBHUMH CyJHaMU MOKHA BBaxaTw — Heghu, mo 3’sBunmcs B €Bporii B
XIII cT., 0OHOIIOTTIOB1 3 BUCOKUMH OOpTaMu Ta OamitaMM Ha HOCI 1 KOpMi. Y KOpMOBiil Bexi B
KUJIbKa SIPYCIB pO3MILIYBAJIMCS KAlOTH, @ TAKOX KOMaHAHWM NOCT yrpaBiiHHS cygHoM. Hedu
OynH MUPOKUMH, TUXOXITHUMHU 1 BIIPI3HSAIUCS BEIMKOI BaHTaxkomiaiomHicTiO (10 1000 T.
BaHTaxXy ab6o g0 800 mnacaxkupiB), Majal BUTHYTI IUTEBHI, 3aMICTb KepMa Ha HHX
BUKOPHUCTOBYBAJIOCS PYJIbOBe Becio [1].

3 pO3BUTKOM HAaykKM 1 TEXHIKM T[IOCTYNOBO 30UIbIIYBaIMCS pO3MIPH CyAEH Ta
YIOCKOHAIIIOBAJIOCS BITPUJIbHE 030PO€EHHS, @ TAKOXK CTBOPIOBAIMCS HOBI HaBIraliiH1 MpUIIaIu
1 cyaHoBe ycratkyBaHHA. [IpoTte rpeOH1 BilicbKOB1 Kopalii, sIKi 3r0JJOM Ha3UBallU 2aiepami,
Opanu ydacTh y MOPCHKHUX BiifHaX Il MOpiBHSIHO HenaBHO — 0m3bko 200-300 pokis Tomy. Ha
rajiepax K JOMOMDKHE pyIliiiHe KepMO BCTAHOBJIIOBAIM BiTpuia. [lepiri BiTpuiIbHI TOProBi
cyana 3’siBuincs B CtaponaBupoMy €runti 61m3bko 3000 pokis 1o H.e. [3].

OCHOBHHMM THIIOM TOPrOBEJIbHOrO BiTpuibHOro cyaHa B XV-XVI cr. Oyna wixyna 3 nsoma-
TppboMa abo Oinblle morIamMd 1 KocuMmu BiTpwiamu. llIxyHu BBaxanucs HaiOLIbII
€KOHOMIYHUMH CYIHAMH, OCKUTBKH 3 KEePYBaHHSIM KOCHUM BITPHJIBHUM OCHAIIEHHSM JIETKO
CrpaBJsiIacs MOPIBHSAHO HeBelnka Komana. [IpoTe i cyana Oynu HecTilki [4].
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YkpaiHcbke CyqHOOYIyBaHHS AaKTHBHO TIOYAJI0 PO3BUBATUCS B YacH KO3a44MHU, KOIHU
3armopo3bKi KO3aKM TOYaId 3A1MCHIOBATH MOPCHKI MOX0au. BymyBamucs sk mMajli YOBHH —
YaifKu, TaK 1 BEJHMKI OJHOMA4TOBI Kopabii. OCKUIbKH Mope KOHTpomroBaiocs OCMaHCHKOO
iMITepieto, TO CyaHOOYIyBaHHS pO3BHBAJIOCS B paliOHI JHIMPOBCHKUX IUIABHIB OIS
CaMapChKUX JIICIB, K OYJIM OCHOBHUM JDKEPEJIOM IOCTauyaHHs IepeBUHH [5].

3 yacoM cranu MOTpiOHI MeTajieBl IBSXH, SKOPl Ta IHINI KOMIUICKTYrOYi. Bim Tomi Bxke
noyaaocs 0OrOBOPEHHS YMOB BUTOTOBJICHHS, 3aKyIiBJIi, TPAHCIIOPTYBAHHS 3 OJHOTO PErioHY
no napyroro. SIkmo 1me Oyiau TepUTOpialbHI TPOMagd pi3HUX JEp)KaB, JJOBOIUIOCS
JIOMOBJIITUCS. 1 CIUTauyBaTH JaHb — OJHA 3 MEPIIMX Ha3B Cy4aCHUX MHUTHHX 300piB Ta
miaTexiB. Byke Tomi pobunucs crpoOu aesikoro oGopmieHHs mepeBe3eHb, ajie Hi MUTHOTO
pexxuMy, Hi MUTHHX (opmanbHOCTEll He Oylo B HasgBHOCTI. Y TOW e dac, JaHb — Yy
MailOyTHROMY MHTHI IUIaTeXl 1 300pH, TPYHTOBHO 3akKpinmuiiacs B TOBAPHO-OOMIHHHMX
CTOCYHKAaX MIX Jiep>kaBami [6].

B Vkpaini nepury cyaHoOyaiBenbHy Bep®d /uisi OyAiBHUITBA BIHCHKOBUX CYJIEH CIIOPYKEHO
y 1788 porti B Mukonaesi. ¥ 1862 y Kuesi 3acHOBaHO MAamMHOOYIIBHE ITiIMTPUEMCTBO, SKE
Mi3HINIE TMEepeTBOPEHO Ha cyAHOoOyAiBHUUM 3aBoix. Y 1895-1897 pokax 30ymoBaHo 1Ba
CyOHOOYHIBHMX 3aBoAM TeX y MukomaeBi. Bcboro B VYkpaimi 1913 poky mismo 7
CynHOOYAIBENbHUX 1 CyAHOPEMOHTHUX mianpueMcTB (y Mukomnaei, Xepconi, Ofeci Ta iH.),
Kpim Toro, y Taranposi it HoBopociiiceky [7].

[Torim npyra monoBuHa XIX cT. 03HAMEHyBaJlacsi HOBUMHU MPOTPECUBHUMHU 3MIHAMU — JUISI
OyAiBHHMIITBA CYJICH MMOYMHAIOTh 3aCTOCOBYBATH CTaslb. PO3BUTKY CynHOOYIyBaHHS CHPHUSIO
MOJTAJIBIIE BIOCKOHAJICHHS Ta 301IbIICHHS MOTY>KHOCTI CY/IHOBHX MapOBUX MAIUH, a TAKOX
CTBOPEHHSI OUTBII EKOHOMIYHMX NapoBHX TYypOiH 1 JBHUTYHIB BHYTPIIIHBOTO 3TOPSIHHS.
Bukopuctanus nmapoBux TypOiH Ha cyaHax modanocs 3 1901 p. B AHrmii i Hazmaiai BOHU
MOLIMPHUIIACS Ha BEJIMKI OKEAHChKI Cy/IHA Ta BiicbKOBI KopabJi [8].

Bin Ttemep, pa3oM 3 HayKOBO-TEXHIYHUM PpO3BUTKOM, KOJM CYAHAa CTajld CKJIaJHUMH
MEXaHIYHUMHU CIOpYAaMH, SKI MaJdd METAJIeBUH KOPMYyC, a 3aMiCTh BITPWUJI TMOYATH
3aCTOCOBYBAaTH JBUTYHH BHYTPILUIHBOIO 3TOPSHHS, 3 SBWJIMCSA TEpLIi MYyHKTH IEPETUHY
JIep’KaBHUX KOPJIOHIB, PO3TAIIIOBAHI HAa MEPEXPECTAX BEIUKUX TOPrOBEIbHUX HUISX1B. Po3mip
300piB Ta IUIATEXKIB BXKE 3alexaB BiJl po3Mipy 1 KUIBKOCTI TOBapiB, M0 NEPETHHAIOTH
nepkaBHUM KopJoH. Tonl K, BIepiue, 3 SBUJIUCS MAarepoBl JIMCTH, Yy SIKUX BigoOpaxaiu
ACOPTHUMEHT, KUIbKICTh TOBapy Ta po3Mip cILIaTh 300piB, OCOOIUBO 1€ 3aCTOCOBYBAIOCS MPU
BUBE3CHHI TOBapy Ui CYAHOOYIYBaHHS 3a MeEXl JepkaB, Je Oylad BHUTOTOBJIEHI
KOMIUTeKTYIoui [9].

Ha cporoani nomimnuieHHs cuTyanii B cy1HOOy11BeNIbHIN raixy3i 6araTo B YoMy HOB’si3aHe 3 ii
CTPYKTYpHOIO nepeOynoBoro. Ha BiJKpHTI akliOHEpHI TOBApUCTBA MEPETBOPEHO MEPEBAKHY
OUTBLIICTh MIANPUEMCTB. Big 3aBoAiB  BiOKpeMHMJIUCS Henpo(diuipHI BHUPOOHUITBA 1
NEpeTBOPUIINCS B CaMOCTIMHI rocrnoiapcbki cy0’ekTH. 3aBoAM MO30aBMIIMCS COLIAIBHOL
cepw, 1110 BUMaraia BeJIMKUX BUTpaT Ha yrpuManss [10].

CrpusTaMBUM YUHHMKOM CTajla HajlaroJDKeHa Koomepallis psAay YKpaiHCBKHUX 3aBOJIB, 3
€BPONENHCHKUMHU CYAHOOYIBHUKaMH: B YKpaiHi OyAylOTh KOPIIYCH CYJEH, a JOOYIOBYIOTh iX
B €Bpori. 3aBIsAKU Takiil cxemi, 3aMOBJIEHHS Ha OYAiBHUIITBO KOPIYCIB CYIB PI3HHUX THIIIB
ceorogai MarTh «Damen Shipyards Okeany, cymnoOymiBenbHI 3aBoau «3atoka» (Kepu),
«Jlenincpka ky3Hs» (KuiB), KuiBcekuii 1 Kinmiiicbkuil cynHoOyiBenbHI Ta CyJHOPEMOHTHI
3aBomu [11].

Hapasi, 3a nomomororo MUTHHX (OpPMabHOCTEH, JepKaBHI MUTHI OpPraHd 3 BIIEBHEHICTIO
3aXUIIAI0Th BHYTPIIIHIA PUHOK BI1J] €KCHaHCIi 30BHIIIHIX TOBAPOBHPOOHUKIB, PETYIIOIOTh
30BHIIIHbOCKOHOMIUHY JiSUIbHICTh BITYM3HSHUX BUPOOHMKIB. PerynsTOpHUN BIUIMB MUTHUX
300piB 1 MJATEeXIB TOPKAEThCS CyaHOOynyBaHHS. KOHKYpEHTOCHpPOMOXKHICTH Cy4acHOTO
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YKpaiHCBKOTO CyTHOOYAYBaHHS CYTTEBO 3QJICKUTH BiJl BAPTOCTI KOMIUIEKTYIOUHX 1 3aITaCHHUX
YaCTHH, IO IMIIOPTYIOTHCS 3-3a KOPAOHY, KOHTPOJIIOIOTHCS Ta OOKIamaroThcs 300pamu i
IUIaTeKaMUd MUTHUIICIO, TOMY II0 YacTKa BapTOCTI IMIIOPTOBAHUX JETaJeH, By3JiB, MALIUH 1
IPUCTPOiB, CTAHOBUTH TPETHHY COO0iBapTOCTI MOOYJ0BAaHOTO CyiHA. TOMy BKpail BasKIMBUM €
Hamip ypsy, 3a TPOIO3UIIEI0 CyTHOOYIIBHHUKIB, CIPOCTHTH MHUTHI (POPMaIbHOCTI,
MaKCHMaJIbHO YHi()iKyBaTu iX 3 MDKHapOJHMMH HOPMAaTHBHUMH aKTaMH, YUM JOIOMOITH
PO3BHUTKY BITUM3HSHOTO CyqHOOYyBaHHS [12].

I[Ipy 1bOMYy, BIAMIHHOIO OCOOJMBICTIO CY4YaCHOTO CYAHOOYAYBaHHS € TEXHIUHE
BJIOCKOHAJICHHS CYyJE€H, IIHPOKE BIPOBA/HKCHHS 3BApIOBAHHS, 3aCTOCYBaHHS HOBHX
MarepiaiaiB, PO3BUTOK CYAHOBOI CHEPreTHKH, CTBOPEHHS HOBHMX HaBIralliiHUX MpUJIadiB Ta
obmagHaHHsA. Yce Il 3HaXOOUTh BiJOOpaXeHHs, MepIl 3a Bce, y 30UIbIIEHHI pO3MIpIB 1
IIBUJKOCTI CYACH, TIOJIMIICHHI YMOB, 30UIbIICHHI O€3MeKW TUIaBaHHS, IOJIMIICHH]
30BHIIIHBOTO BUIJIAAY. BaHTaxomigioOMHICTh HAMOLIBIIMX y CBiTI TaHKEpiB Ha ChOTOIHI
nocsirae Bxke 540 000 1, morxuHa — 390 M; JOBXXMHA HAHOUTHIINX MACAXKUPCHKUX JaHEPIB
nepesurye 300 M, a mBuaKicTb — 35 By3iis [10].

B ocranHi poku HamiTUIacs YiTKa criewliaiizallis CydeH 3a MPU3HAYEeHHSAM, 3 SBUIIUCS HOBI
TUTIA CYACH: JUISI TIEPEBE3CHHS HABATIOBAIBHUX BAHTAXIB, 3pIPKEHUX Ta3iB, CyXOBaHTAXKHI
CyIHa BIJIKPUTOTO THITy, CIEliali30BaHi BUCOKOILIBUIKICHI JJisi TEPEBE3CHHS BaHTAXIB
YKPYIMHEHUMH MicIsiMA (KOHTEHHEPOBO3H, CyIHA 3 TOPU3O0HTAIBHOIO BAaHTAKOOOPOOKOIO,
CyIHA-TIXTEPOBO3U [UIsI TEPEBE3CHHs IUIaBYyYUX Oapi), MPUCTOCOBAHI ISl MIBUAKICHOI
0o0poOKM B TOPTax MPOTATOM JEKUIBKOX TOIWH, [0 MArOTh IBHAKICTH 25-30 By3IiiB,
KoM(popTabelnbHi MacaKUPChbKI CyAHAa JIS MOPCBKUX TMOJOpPOKEH, aBTOMOOLIBHO-
MACaKUPChKI TMOPOMH, CIICIialli30BaHI TPOMHUCIIOBI CyAHAa 1 BEJIWKI HPOMHCIOBI 0a3w,
HAyKOBO-JOCTI/IHI CY/AHA, CyAHA JUIsi OCBOEHHS KOHTHMHEHTaIbHOro Ienbdpy i CBITOBOrO
okeaHy (OypoBi cynHa, mIaBy4i OypoBi ycraHOBKH TOI110) [13].

Oco0nuBy pojib BIAIrparOTh CyAHA Ha MiABOJHUX KpUJaX 1 MOBITPSAHIA MOMYIII, a TAaKOXK
CyIoHa, M0 PyXalOThCsA B HAIIB3aHYPEHOMY Ta MiJBOJHOMY CTaHi, Ta iH. BOHU pO3BHUBAIOTH
BEJIMKY WIBUJKICTh, IIO JO3BOJIs€ M€ OUIbIIE MiABUIIUTA iX KOHKYPEHTOCIIPOMOXKHICTD.
OCHOBHMMHM HamnpsMaMU pO3BUTKY CYyJIE€H € HE TUIbKM 30UIbIIEHHS ILIBHUIKOCTI, aie 1
BaHTAXOMITAOMHOCTI, MIJBUIICHHS HAMIMHOCTI 1 EKOHOMIYHOCTI CYIHOBUX MEXaHI3MiB,
PO3IIMpEHHs] aBTOMAaTH3allll 1 MexaHi3alli MpOoIeciB yNpPaBIiHHSA CyIHOM 3 BIPOBAIKEHHAM
HOBiITHIX EOM, momnimniieHHs yMoOB, BIPOBAKEHHS HOBUX JIETKUX 1 MILHUX Marepiaiis,
IT1JIBUILICHHS €KCILTyaTalliifHO-eKOHOMIUYHUX TTOKA3HHUKIB CyJHa 3arajoM. Tox Ha ChOTOIHI B
VYkpaiHi OynyioThb CyAHAa pI3HMX THIIB, Cepell HMX: CYXOBaHTaXHI, HAJMBHI TaHKEPH,
KHUTOO1HI 0a3u, MOpO3UJIBHO-PUOOJIOBHI  TpayJiepH, MpUIMabHO-TPAHCIIOPTHI
pedprkeparopu, ITICOBO3HM, CEHCMOPO3BIIyBallbHI, MAaCAXHUPChKI CyAHA Ha MiJIBOJHHUX
Kpujax, BAaHTaKOMACAKUPCHKI Ta 1H., IPU 1IbOMY 3HAYHO 30UIbIIEHO OyAyBaHHS BIHCHKOBHUX
KopabuiB [14].

OTxe, MOYaTOK CyTHOOY/yBaHHS 1 Cy/IHOIIJIABCTBA CATA€ YaCiB TTTMOOKOT TaBHUHU — OlIbIe
3 000 p., xkonmu OyBainM 4YOBHU-OJAHOAEPEBKH, YOBHU 13 MPYTiB, Kopu abo mkipu. [lommpenns
JISUTBHOCTI JIFOAMHU TIOCTYIOBO 3MIHIOBAJIO THUIM CYyJE€H, 30UIbLIyBaJMCA iX pPO3MIpH,
IIBUJIKICTh XOJ1y, OCHAIIIEHHS, 030poeHHs Ta iH. [locTiliHe ToproBe i BificbkoBe MPOTUCTOSHHS
MOPCBKHX JIep’KaB 3a NMaHyBaHHsS HE TUIBKK B MOPi, a 1 B CBITOBOMY OKE€aHi Jaj0 MOIITOBX
PO3BUTKY CyAHOOynyBaHHS ¥ BIHCBKOBOro KopaOneOyqyBaHHS:  YAOCKOHAJIIOBAIOCS
BITpWJIbHE 030pOEHHSI, CTBOPIOBAJIMCS HaBITalllifHI MPWJIagu 1 CyAHOBE yCTaTKyBaHHS. | Ha
ChOTOJIHI Cy4acHE CYAHO — HE TUIBKM METaJeBHH KOpIyc, 1€ CKJIaJHa CHUCTeMa MAallHH,
MeXaHi3MiB, IPUJIAJIIB, YCTaTKyBaHHS TOIIO. TOMYy pO3BUTOK CyIHOOYAYBaHHS HEMHUHYYE A€
MOIITOBX PO3BUTKY CYMDKHHUX raily3ei: MeTainyprii, MalltmHOOY1yBaHHIO, €JIEKTPOHIKH.

Pa3oM 3 muMu mNOAiSIMH HApOJKYBAJUCS MMTHI B3a€MOJIl CHIBPOOITHUKIB MIXHApPOAHOI
TOPriBJI, SIKa BXe B Ti yacu 3a0e3medyBajia BCIM HEOOXiAHMM OYAIBHMKIB PI3HOMaHITHUX
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1aB3aco0iB. 3 4acoM, MUTHI BITHOCHHU YIOCKOHAIOBAIIUCS, OTPUMYBAJIA PO3BUTOK Pa3oM 3
HayKOBO-TEXHIYHUM IIPOrpecoM y cyaHoOyayBaHHI. OCTaHHIM 4acoM MHUTHI ()OPMaJILHOCTI €
CYTTEBHM Ba)XeJIeM Y pETYJIIOBaHHI 30BHIINIHBOCKOHOMIYHOI JisUIbHOCTI CYAHOOYAiIBHOT
rajmysi, aje J0 IbOro 4Yacy MeTa Ta 3acajd il MUTHUX OpTaHiB NPUHIMIIOBHX 3MiH HE
3a3HaNM, a Jume OynM aJanToBaHi A0 Cy4acHHX YMOB CBITOBOTO pHHKY, B T.4.
CYIHOOYIyBaHHSI.
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OCHOBHI HAITPSIMUA CUCTEMATHU3AIIIL PE3YJbTATIB HOPMOTBOPYOI

JISAJIbHOCTI OPTAHIB JIEPKABHOI BJIAIA
Kypycs T.B., acnipanr

3anopizbruil nayionanenuil ynisepcumem (t-kurus@mail.ru)

CTaTTs MpUCBSYEHA cHUCTeMaTH3alii pe3ysbTaTiB HOPMOTBOPYOI IisUIBHOCTI OpraHiB JepKaBHOL
Bianu. [IpiopureTHIMH HampsMaMH CHCTeMaTH3allii pe3yNlbTaTiB HOPMOTBOPHYOi IisUTBHOCTI €
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KOHcoJifarmis Tta komudikamis. Po3kpura ponb iHkoproparii. [IpoananizoBaHi MmIXoau pizHAX
BYEHHMX MIOJ0 MPOOJIEMHHMX ACIEKTIB CHCTEMATU3allii HOPMATHBHO-IIPABOBMX aKTiB. ABTOD
aKLECHTY€E yBary Ha PO3KPHUTTI MUTAHHSI CHCTEMaTH3auii pe3ysbTaTiB HOPMOTBOPYOI HisUTBHOCTI
OpTaHiB Jep>KaBHOI BIIaqu. PO3KPHTO BHECOK Y MpOrpecuBHMit po3BuTok npasa OOH, ii ronoBHuX,
JOTIOMDKHMX OpraHiB 1 crmemiamizoBaHuxX ycraHoB. Cepen HAyKOBHX Tpais 3 MpoOieM
cHCTeMaTH3allii HOPMaTHBHO-NIPABOBUX aKTiB HEIOCTATHs yBara IPUIIICHA OPHINYHINA IPUPOI
KOHCOJNiMauii sIK BUAY CHCTEMaTH3alil HOPMAaTHBHO-NIPAaBOBMX akTiB. A Komudikamis, sK
NPIOPUTETHUH HamNpsIM CUCTEMaTu3alii pe3ysbTaTiB HOPMOTBOPYOi MisIIBHOCTI, HEAOCTATHHO
JIOCITIPKeHA B IOPHIAMYHIN JIiTepaTypi.

Kniouosi crosa: nopmomeopua Oisavricms, npaso, noouna, nepioousayis, 3aKoHu, KOHCOMIOAyis,

iHKOpnopayis, koougikayis.

Kypyce T.B. OCHOBHLIE HAIIPABJIEHUS CUCTEMATU3SAIIMM PE3VYJIbTATOB
HOPMOTBOPYECKOM JESTEJIBHOCTH OPI'AHOB I'OCYJIAPCTBEHHOI BJIACTH /
3armoposKCKuil HaIMOHANBHBIN YHUBEPCUTET, Y KpanHa
CraThsl TOCBAIIEHA CHCTEMAaTH3ALUH pPE3yIbTaTOB HOPMOTBOPYECKOHW MAEATEIBHOCTH OPTaHOB
TOCYAapCTBEHHOW BIACTH. I[IpHOPUTETHBIMH HANpaBICHUSIMH CHCTEMATH3allMd PE3yJIbTATOB
HOPMOTBOPYECKOH AEATENHHOCTH SIBIAIOTCS KOHCONMAANMs W Koaupukamus. Packpsita poib
uHKOpIopauuy. IIpoaHamM3upoBaHBI MOXXOABI PAa3HBIX YYEHBIX OTHOCHTENBHO IPOOIEMHBIX
aCTIeKTOB CHCTEMAaTH3allid HOPMATHBHO-IIPABOBBIX aKTOB. ABTOp AaKICHTUPYET BHHMMaHHE Ha
PacKpBITUH BOIIPOCAa CHCTEMATH3AIlMHM PEe3yIbTaTOB HOPMOTBOPUECKOW IEATENbHOCTH OPIaHOB
rocyapCTBeHHON BiacTH. PackphIT Bkiaj B mporpeccuBHoe paszputue mpaBa OOH, e€ rnaBHBIX,
BCIIOMOTATENBHBIX OPraHOB U CIELUANIM3UPOBAHHBIX yupexaeHuil. Cpenu HaydyHBIX TPYAOB IO
npobjaeMaM CHCTEeMaTH3allMl HOPMATHBHO-IIPABOBBIX aKTOB HEJOCTAaTOUYHOE BHHUMAHHUE YAEIECHO
IOPUANIECKON TIPHPOie KOHCOIMIAINY, KaK BHJa CUCTEMATH3allul HOPMAaTHBHO-TIPABOBBIX aKTOB.
A xomudukamus, Kak NPHOPUTETHOS  HANpaBICHWE  CHCTEMAaTH3allMM  PE3YJIbTATOB
HOPMOTBOPYECKOH JEATEIFHOCTH, HEIOCTATOYHO HCCIIEIOBAaHA B IOPUIANIECKON JINTEpATypeE.
Kniouegvie cnoea: Hnopmomeopueckas OesamenvHOCMb, NPAso, Hei08eK, Nepuoousayusl, 3aKOHbI,
KOHCOMUOAYUsl, UHKOPROPpAayus, KOOUDUKAYUSL.

Kurus’ T.V. BASIC DIRECTIONS SYSTEMATIZATION OF RESULTS OF NORMY OF
CREATIVE ACTIVITY OF PUBLIC AUTHORITIES / Zaporizhzhya national university,
Ukraine

The article is devoted to systematization of the results of normative work of the state authorities.
Priority directions of systematization of the results of normative work is a consolidation and
codification. The role of incorporation. Analyzed different approaches of the scientists on the
problematic aspects of systematization of normative-legal acts. The author focuses on the
disclosure of questions of systematization of the results of normative work of the state authorities.
Disclosed contribution to the progressive development of law the United Nations and its main
subsidiary bodies and specialized agencies. Among scientific works on problems of
systematization of normative-legal acts insufficient attention is paid to the legal nature of
consolidation as a form of systematization of normative-legal acts. Codification, as a priority
sistematizaciyn results of normative work, not well researched in the legal literature.

The state has the right to create for the good of man. The state exists for man, to protect her rights
and freedoms. Normative action is a form of activity of competent subjects of the norm-setting
with the preparation, development, adoption and official publication of the law.

According to the draft law "On normative legal acts" the system of normative legal acts is an
interconnected set of legal acts, hierarchically structured against acts of higher legal force in the
acts of lower legal force and interconnected between acts of equal legal force. And systematization
of normative legal acts is the streamlining of normative legal acts by their construction into certain
internal system entitled subjects of the norm-setting, carried out in the form of incorporation,
consolidation and codification. Normative legal acts are classified in accordance with the
Classifier of legal acts of Ukraine, which is maintained by the Ministry of justice of Ukraine. The
research process of formation and development of normative activities of state authorities and
local self-government actualizes a wide range of historical and methodological problems
associated with the knowledge of the General regularities and patterns of development of scientific
knowledge, among which the problem of systematization of the results of normative work.
Ukrainian legislation is formed in a complex transformation of the economic, social and political
spheres of life of the country.

The intensity of development of the legislative process driven by the needs of reforming our
society, its transition to a market economy and the development of the legal state. To ensure this
process in Ukraine has accumulated a huge variety of legal normative acts. Since independence,
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there has been a steady trend to accelerate the increase in the number of legal acts adopted within
the legislative and Executive power. Thus, Ukrainian legislation at this stage is a complex
diversified education, in which are intertwined vertical and horizontal links, there are legislative
bodies of different levels, including regulatory legacy of the Soviet period, and there has been a
steady trend towards unification. For simplicity and efficiency of the normative orientation in the
material it should always lead to a particular system, since Ukraine new regulations were adopted,
change existing ones, are obsolete, there is an intensive law-making process. According to the
survey results,we can conclude that the priorities of the results of normative work is a
consolidation and codification, because in particular, incorporation is carried out quite effectively.
Given the above, the theoretical and practical significance of the study is that of developed
proposals can be used to enhance the effectiveness of law-making activities of the state authorities.
This direction of research is promising, given a sufficiently large number of problems and gaps in
the area of systematization of the results of normative work of the state authorities in Ukraine.

Key words: norm-setting, right, man, periodization, laws, consolidation, incorporation, codification.

[Ipouec MOCTIIKEHHS CTAaHOBJICHHS Ta PO3BUTKY HOPMOTBOPUYOi [isSUILHOCTI OprasiB
JIep’KaBHOT BJIaJM Ta MICIIEBOTO CAMOBPSAYBaHHS aKTyali3y€ IMHPOKE KOJO ICTOPUYHHUX i
METOJIOJIOTIYHUX TPOOJEM, TOB’S3aHMX 13 MI3HAHHAM 3arajbHUX 3aKOHOMIPHOCTEH Ta
CTPYKTYPH PpO3BHUTKY HAyKOBOTO 3HAHHS, Cepel SKUX | TMpodiieMH CHCTeMaTH3allii
pe3yNIbTaTiB HOPMOTBOPYOT AiSUTBHOCTI.

[TuranHs, MOB’s13aHi 13 HOPMOTBOPYOKO AisILHICTIO OpraHiB Jep:KaBHOI BJaJd Ta MiCIEBOTO
CaMOBpSyBaHHs, PO3POOMIIM y CBOIX MpaImsX BiIOMi BITYM3HSHI HaykoBmi. [IpoGimemu
MPaBOTBOPUOCTI Oynu 00’€KTOM JOCTiKeHHsA Ta BHUCBITNOBanuca y mpaisx [1.O. T'yka,
M.M. Mapuenka, O.B. Ilomosa, €.B.Cem’sinoBa, C.I1. Uepenniuenka, C.B. [lleBuyka Ta iH.

HanzBuuaitHa TeopeTHYHa CKJIAQIHICTh IOPUIMYHOI MPUPOIU CHUCTEMaTH3alli HOPMATHBHO-
MIPAaBOBUX aKTiB, 30KpeMa ii BUIIB, HEPO3PUBHHUU 3B 30K 3 (yHIAMEHTAILHUMH 3acaaMu
Teopii mpaBa 3yMOBUJIU Ty OOCTaBMHY, II0 BOHM YacTO BHUCTYHAJIM B IOJI 30py BUCHHUX-
IOPHCTIB, OYyJIM CHeNiaJbHAM MIPEIMETOM JOCIIKEHHS B HAYKOBHX TpaIryix. Tak, TeopeTuuHy
0a3y ckjmanu 1mpami 3 mnpobieM  cucTeMaru3ailii  HOpPMAaTHBHO-NIPABOBUX  aKTIB Y
JIOPEBONIOIMHOMY  pOCifiCbKOMY TpaBi Takux BueHuX, sak: M.I Kapuncekuit [3],
A.®. KictakiBcbkuit [4], Ta Aeskux iH. Y paasHCBKHIA MepioJl JOCTIIKEHHIO MpodiieM
CHUCTeMaTu3allli HOPMAaTUBHO-NPAaBOBUX AakKTIB CBOI IIpalll MpPHUCBSIYYBaIM Takl BYEHI:
C.C. Anexcees, L.YO. bornanoscbka, C.M. Bbparyce, A.H. logkoscbkuii, J[.A. KepimMoB Ta iH.
besnocepenHbo  TOCHIHKEHHAM KOHCOJNIJAIli, $SK BHIY CHCTeMaTrHu3allii HOPMAaTUBHO-
MpaBOBHX akTiB, y UeW mepiof 3aiimanucs Taki BueHi, sk LIO. bormanoBceka Ta
I.C. Camomenko. Ilicnst  3m00yTTss  YKpaiHOIO  HE3aJeXKHOCTI NPOOJIEMHI  acleKTH
cUCTeMaTu3allii HOPMATHBHO-TIPABOBHUX AaKTIB PO3TISAJAINCA B MpAIiX TAaKUX BUEHUX, SIK
B.K. I'pumyk, B.A. Kanakypa, A.A. Ko310Bcbkuil.

Cepen 3axilHUX YYEHMX-IOPUCTIB MpOOJEMHI NMTaHHS CHCTeMaTH3alii HOPMAaTHBHO-
MPaBOBUX aKTIB JOCIHIKyBanmu Taki BueHi, sk @. bennion, K. beproom, 1. Kpenn, P. Kpocc,
T. ®naiinep. [Ipote cepen HaykoBuUX mpamb 3 HpoOjieM cucTeMaTu3alii HOPMaTHUBHO-
MPaBOBUX AaKTiB HE BHABICHO TII€BHOI TEHACHIIT JOCIIKEHHS OPUAWYHOI TPUPOAN
KOHCOJTIIAITIT SIK BHTy CUCTEMaTH3allil HOpMaTUBHO-TIPABOBHX akKTiB [5, . 5].

Came TOMy, METOK CTarTi € JOCTIAWTH CHCTEMAaTH3allil0 pPe3yabTaTiB HOPMOTBOPYOI
TiSUTBHOCTI OpTaHiB JepKaBHOI BIAAW Ta i 3HAUEHHS I yJOCKOHAJEHHS MPaBOTBOPYOCTI
B3araii.

JlepkaBa Mae TBOPUTH MpaBoO Ui Ojnara mouHH. JlepkaBa ICHye came Uil JIFOJMHH, IJIS
3axucTy ii mpaB Ta cBoOoa. HopmoTBopdua misimbHICTE — 1€ (hopMa MisTTBHOCTI KOMITETEHTHUX
Cy0’€KTiB HOPMOTBOPYOCTI 3 MIATOTOBKH, PO3pPOOKH, IPUMHATTS Ta OMIIIHHOTO ONMPUITIOIHEHHS
HOpM TipaBa [ 1, c. 48].

BignosinHo 10 mpoekty 3akoHy «IIpo HOpMAaTHBHO-TIPaBOBI aKTH», CUCTEMa HOPMAaTHUBHO-
MPaBOBUX AaKTIB — II€ B3AaEMOIOB’S3aHA CYKYITHICTh HOPMATHBHO-TIPABOBUX aKTiB, sKa
lepapXi4HO CTPYKTYpOBaHa BiJl aKTiB BHUIIOI IOPUIMYHOI CHIIM JI0 aKTiB HIKYOI IOPUANYHOT
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CWJIM Ta B3a€EMO3ANIC)KHA MK aKTaMH OJHAKOBOI IOPUIUYHOI CHJIM. A CHUCTeMaTH3arlis
HOPMATHUBHO-TIPABOBUX aKTiB - 1€ YIOPSAKYBaHHS HOPMAaTHBHO-TIPABOBHX aKTIiB IUITXOM X
3BelICHHS B TICBHY BHYTDIIIHIO CHCTEMY VYIOBHOBOXEHMMH Ha Il€ Cy0’ €KTamu
HOPMOTBOPEHHS, 110 3IIHCHIOEThCS Y (GopMi IHKOpIIOparllii, KoHcomiaamii Ta Komudikarii.
HopmatuBHo-nipaBoBi akTH Kiacu(ikyroThes 3rizHo 3 KiacugikaropoMm mnpaBOBHX aKTiB
Vkpainu, sikuii Befetbes MinicrepeTBoM rocTuiiii Ykpaiuu [7, c. 3].

[Moromxyrounce 3 gymxoro H.®. Jlatu, BBaxkaemo, 1m0 B YKpaiHi JOCHIIPKEHHIO T1/13aKOHHOTO
HOPMOTBOPEHHS IO OCTAHHBOTO Yacy HE MPUALTIOCS HAICKHOI yBaru. [IpakTuka 3miicHEHHS
HOPMOTBOPYOI [iSTTBHOCTI 3aJIMIIAETHCS HEe(EKTUBHOIO, OCKUIBKHM JiSUIBHICTD OpraHiB
BUKOHABYOI BJIAJM Maike HEBIIOPSAKOBAHA, a CTBOPEHHS HOBOI CHUCTEMH HOPMOTBOPUYHMX
BIJIHOCHH MPOXO/AUTH BKpail MOBLIBHO 1 CyNEpEwINBO, HE IPYHTYIOUHCH Ha JOCTATHIX HAYKOBUX
po3poOkax. Orxe, 3 OrJsAy Ha HEOOXIJHICTh 3MIHM CaMOro XapakTepy 1 CIpsSMYyBaHHS
aIMIHICTPAaTUBHO-TIPABOBOI0 PETYJIIOBAaHHS 1HCTUTYTY HOPMOTBOPEHHS OpraHiB BHKOHABYOi
BJIA/IN, PAJMKAILHOTO OHOBJIEHHS yCiX OCHOBHHUX €JIEMEHTIB ITPABOTBOPYOI JisUTHHOCTI, @ TAKOX
y 3B’S3Ky 3 BIJICYTHICTIO HAJIS)KHOTO HAYKOBOTO 3a0€3MeUeHHsS [UX MUTaHb, CIiJl BU3HATH
3HAYHY aKTYaJIbHICTh TEMH, TEOPETHYHY 1 MPAKTHYHY 3HAYUMICTh. [IpaBo opraHiB BUKOHABYOI
BIaAM TIPUMMaTH HOPMATHBHO-TIPAaBOBI akTW rmepexdadeHo Koncrutymiero VYkpainu i
HEBEJIMKOIO KITBKICTIO 3aKOHOAaBYMX akTiB [8, ¢. 3].

VYkpaiHCbKe 3aKOHOJABCTBO (POPMYETHCS B yMOBaX CKJIATHOI TpaHC(OpMalii eKOHOMIYHOI,
colLialbHOI Ta MOJITUYHOI cep KUTTS KpaiHu. I[HTEHCHBHICTH PO3BUTKY 3aKOHOTBOPYOIO
npoIecy BUKIMKaHa morpedamu pedopMyBaHHS HAIIOTO CYCHUIBCTBA, MEPEXOJOM HOTO 0
PUHKOBOT €KOHOMIKM Ta po30yl0BOIO HpPaBOBOi JepxkaBH. 3 METOI 3a0€3MEUYEHHs LbOTO
mporecy B YKpaiHi HaKONWYeHA BeNWYe3HAa KUIbKICTh PI3HOMAHITHHX  TPAaBOBUX
HOPMAaTUBHUX aKTiB. 3 4acy HaOyTTS HE3aJeKHOCTI CIIOCTEepIraeThbcs CTiKa TEHICHINS 10
NPUCKOPEHOTO 301UIbIIEHHS 3arajbHOi KUIBKOCTI HOPMAaTHUBHO-NIPABOBUX aKTiB, IO
OpuiiMaroTbcsl B CHCTEMI 3aKOHOAAaBUOoi Ta BHMKOHaB4oi Biagu. OTxe, yKpaiHCbKe
3aKOHOJIAaBCTBO HAa IIbOMY €Tami € CKJIaJHUM, OaraTtoraly3eBUM YTBOPEHHSM, y SKOMY
HeperuieTeHl BepPTUKAJIbHI Ta TOPU3OHTAJIbHI 3B’SI3KM, JIIOTh 3aKOHO/aBYl MAacHBHM Pi3HUX
PIBHIB, BKJIIOYHO 13 HOPMAaTUBHHM CHAJKOM pAaJASHCHKOIO IEpiojy, Ta HAMITHIIHMCS CTIHKI
TeH/IeHL1 10 Horo yHidikarii. {1 cipomeHHs 1 epeKTUBHOCTI OPIEHTYBAHHS B HOPMaTUBHOMY
marepiaii Woro ciiJi MOCTIHHO MPUBOJUTH JO MEBHOI CHCTEMH, aJUKe B YKpaiHl NpUHMAalOThCs
HOBI HOPMAaTHBHI aKTH, 3MIHIOIOTHCS ICHYIOUl, BIAMIHSIOTBCS 3acTapisii, TOOTO BiJOYBa€eThC
IHTEHCUBHUI 3aKOHOTBOpuuil mporec. OTke, HaralbHOIO € IMpobjeMa BIOPAAKYBAHHS W
cucTeMaru3allii NpUHHATUX MPAaBOBUX aKTIB 3 METOI0 e(PEeKTUBHOIO iX BHKOpHCTaHHS. BoHa,
30KpeMa, BIIOOpaKaeThecsl, HAMIPUKIIAJL, Y TAKUX HOPMATUBHUX aKTaX, sSIK 3akoHW Ykpainu, “IIpo
000B’3K0BUH TpUMIpHUK J0KYMeHTIB” (cT.10), “IIpo CraryT BHYTpilIHbOI Ci1y>kOn 30poitHUX
Cun VYkpaian” (11.100), “Ilpo nepxaBHy Taemuuiro” (cr.10), Ta IHIIMX HOPMATHBHUX aKTax
3aKOHOJ]ABYOI T4 BMKOHABYOi T'JIOK BJIAJU. TaKOX JOCUTH BaKIMBOIO OOCTaBHHOIO, SKY CIiJ
BPaxOBYBATH TIPH CHCTEMaTH3allii YKpaiHCBKOTO 3aKOHOJABCTBA, € TIEPMAaHEHTHE BHECEHHS [0
HBOTO 3HAYHOI KITbKOCTI 3MiH [8, . 4].

OTxe, HEOOX1/1HE BMOPAIKYBAaHHS HOPMATUBHO-TIPABOBUX aKTIB, SIKI BPErYJIbOBYBAaTHMYTh HOBI
BiHOCHHHU. JlilicHO, mpo0emMa cucTeMaru3ailii HOpMaTUBHO-TIPABOBUX AKTIB OyJia 1 3aIMIIAETHCS
aKTyaJIbHOIO.

3 PpO3BUTKOM CHCTEMHM 3aKOHOAABCTBA, KOHCOMIJAISA $K BHJ CHCTEMaTH3allil MOYMHAE
BIJIIrpaBaTl B MpOIleCi YHOPSAKYBaHHS HOPMATHBHO-TIPABOBUX AaKTIB BAXJIMBY pOJIb, SKa
HOJIATa€e B MPOBEJCHHI LUI0I HU3KK Kiacu@ikalifiHuX Aid, Mo 6e3MocepeHbo € CKIIAJ0BUMH
YaCTMHAMU 1HIIMX BUJIB YIIOPAIKYBaHHS HOPMAaTHBHO-TIPAaBOBUX aKTIB, 30KpeMa Koauikariii Ta
iHKOproparii [5, c. 4].

Koncomimamist € mnepexiTHO JIAHKOIO, €IHAJIbHUM CETMEHTOM MK 1HKOpIOpalifHOI Ta
KoM(iKaIiiHO AisUIbHICTIO. BopHOYac BOHa BHKOHYe (DYHKIIIO NEPBHHHOIO €Taly TaKOro
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BUJly cHcTeMaru3amii, sK Kkoxudikamis. ToMmy akTyalbHICTH TEOPETUYHOIO OCMHUCIICHHS
THOCEOJIOTTYHOI CYTHOCTI Ta TEXHIKO-FOPUIMYHOTO MEXaHI3MY MpOIIeCy KOHCOJiAali 0a3yeThes
TaKOX Ha 00 €KTUBHIA HEOOXITHOCTI MOCTIMHOTO YMOPSAKYBAaHHS Ta YHi(ikalii HOpMAaTHBHO-
MpaBOBHX akTiB [5, c. 4].

Cepen BuIiB cucTeMaTH3amii HOPMATHBHO-TIPABOBUX aKTIB KOHCOJIZAmis MOpSA 3
IHKOpIopaIi€er Ta Koaudikaiiero Mae caMOCTiiHe 3HadyeHHs. BoHa € crnenudiyHuM BUAOM
BIIOPSAKYBaHHS HOPMATHBHO-TIPABOBUX AaKTIB, € MPOMDKHMM €TallOM IPOBEACHHS Pi3HOTO
pony komudikamiitHux poOiT, 3a T JONOMOrO0 MOKJIMBOIO CTa€ caMa Npoleaypa
CUCTEeMAaTH3aIlil 1 TUHAMIYHOTO BIIOPSIKYBAaHHS 3aKOHOJ/ABCTBA 3arajiom, 0e3 SIKOro BOHO HE
MiITaEThCsl abo moraHo miamaeTbes koaudikamii. IIpoBeneHHS X KOHCOMIAIIAHUAX i
MOKJIAJAETHCSI HA KOMIIETEHTHI JiepKaBHI OpraHd, IO CBITYUTH Mpo OQiliifiHUNA XapakTep
KOHCOMIAAIil K BUAY CHCTEMaTu3allli HOPMAaTUBHO-TIPABOBUX AaKTiB. Y CBOIM isNIBHOCTI
3aKOHOJABUYMN OpraH Hamoi JepKaBH BUKOPUCTOBYE KOHCOJIJAliiiHI MPUHOMH, 30KpeMa y
BepxogHniii Pagi Mae miciie MpuiHATTS 3aKOHOJAaBYMX aKTIB y “IakeTax’, Mo € HIYMM 1HITUM
K crocoOOM TpyINyBaHHs, CHCTEMaTH3alii HOPMATUBHO-TIPABOBUX AKTIB 13 3aCTOCYBaHHSIM
KOHcomipamiitnux  mpuiiomiB.  KoHcomigamiss €  OCHOBHMM  BHJOM  IIPOBEICHHS
CUCTeMAaTH3AIIMHUX POOIT y KpalHaX aHIIIOCAKCOHCHKOI CUCTEMH TpaBa, CIyTYeE, IO MEBHOT
MipH, 3’ €IHYBaIbHOIO JIAHKOIO B TIpoIleci iHTerpamii Ykpainu 10 €BponenchbKux Ta CBITOBUX
MDKJIEpP)KaBHUX 1 MDKHApOJIHUX CTPYKTYp, YHiQikamii Ta TpHUBEICHHS Y BIAMOBIIHICTH IO
€BPOMNEHCHKOTO YKpaiHCHKOTO 3aKOHOJABCTBA. BoHa € mepBMHHUM eTanoM komudikamii, ii
HEOOXITHOI0 YMOBOKO 1 OJHMM 3 HAaWBaXIMBIMIMX CIOCO0IB yHi(ikamlii Ta yIOCKOHAJCHHS
3akoHOaBCTBa [ 5, c. 13].

OTxe, KOHCOMIAMis — 11e 00’ €THAHHS B €IMHUI HOPMAaTUBHO-TIPABOBHUH aKT JEKUIBKOX aKTiB
a00 1XHIX CKJIaJ0BUX YAaCTHUH.

BBaxkaemo, 110 BUIM cUCTEMaTH3aIlli 3aKOHOAABCTBA IY’KE TICHO TIOB’sI3aH1 MiX CO0O0, BOHU
HEICHYIOTh B “UncTOMY’’, 1301b0BaHOMY BUTIIsAL. M.C. ["aBpusioBUY HAroJomrye, Mo BCi BOHU
1HKOpHOpais, KOHCOMiAamis 1 Koaudikamis — TICHO TOB’sA3aHI MK CO00I0 1 € “B3a€EMHO
MPOHUKAIOUYMMU’, B3a€MOJONOBHIOIOTh OJMH OJJHOTO, a KOHCOMIJALis € 3’€IHYBAJIbHOIO,
MEPEeX1THOI0 JAaHKOK MK 1HKOpIOpali€o Ta Koaudikali€ero, BMIIYIOUH Y co01 03HAKH K
OJIHOTO, TaK ¥ 1HIIOTO BUAY CHUCTEMAaTH3aIlil, OJJHAK CYTTE€BO BIAPI3HAIOTHCSA OJHA BiJ OJHOI
[5, c. 13].

[Toromxyemocst 3 naymkoro C.JI.Menenka, 1m0 caMe TMOHATTA BHUIIB CHCTeMaTH3alii
3aKOHOJABCTBAa — 1HKOpIIOpallii, KOHCOMIAalii Ta KoaAudikamii — HOCUTh YMOBHHI Xapakrep.
Bonu € B3aemMonoB’si3aHUMH, 00 NMPHU MPOBENEHHI THX YM IHIIUX CUCTEMaTH3aIiMHUX poOiT
KOMIUIEKCHO BHUKOPHCTOBYIOTBHCSI NMPUHOMM Ta IMpaBWiIa BCIX TPbOX BHJIB 1 CYTHICTh LIHUX
MpOLEyp MPOSBISIETHCS B JOMIHYBaHHI TUX YW IHIIMX CHUCTEMATH3AI[iHUX MPHIOMIB,
BIJIOBIAHO JI0 YOTO Il IPOLEAYPH HOCATh Ha3BY 1HKOPIOpPALIMHUX, KOHCOMIAAIHIX a00 K
komudikaniiaux. KoHcomigamis TiCHO TOB’S3aHa 3 IHKOpHOpAIli€l0; BOHH €
B3a€MOJIOTIOBHIOIOYMMH KaTETOPisIMH, Y TIPOIEC] MMPOBEJCHHS SKUX BHKOPHCTOBYIOTHCS OJIHI
i Ti %k abo moaiOHI METOIU Ta crocoOM BIOPSAKYBAaHHS 3aKOHOAaB4Yoro macumy. Ilix vac
MIPOBEJICHHS 1HKOPIIOpallii IHUPOKO BUKOPUCTOBYIOTHCS KOHCOJIAAIIIHI TPUHOMH, 1110 BKa3ye
Ha B3a€MO3AJICKHICTh IMX JBOX BMJIB CHCTeMaTH3alii, 1, HaBMaKH, MiJ 4Yac MPOBEIACHHS
KOHCOJIJAIIfHUX ~ poOIT  HIMPOKO  BUKOPHCTOBYIOTHCS ~ IHKOPHOpALiifHI ~ MeToau
cHcTeMaTH3allii HOpMaTHBHO-IIPABOBOTO Marepiainy [5, c. 14].

[Ilomo momambIIoro po3BUTKY CHCTEMH 3aKOHOJABCTBA, TO, HA HAI TOTJIS, KOHCOJIIAII —
00’€/JTHAHHSA B €IMHUI HOPMATHBHO-NIPABOBUM aKT JEKIJIBKOX aKTiB a00 iXHIX CKJIaJ0BHX
YaCTHUH, BHCTYNA€ OCHOBHMM HAmpsSMOM CHCTEMaTH3amii pe3yiabTaTiB HOPMOTBOPYOI
ISIIBHOCTI.

JI.JI. TuMyeHKO Harojioulye, 0 OJHUM 13 HaIllpsAMIB cHCTEMaTHU3allii IPaBOBOTO MaTepialy €
koau(ikamig. Ile BuA HOPMOTBOpUYOi JISUIBHOCTI CYO’€KTIB MDKHApPOJHOTO IpaBa,

Bicnuk 3anopizbkozo nayionansnozo ynieepcumenty Ne 2,2014



32

HaMpaBJICHUH Ha TMepepoOKy YMHHUX MIKHAPOTHO-TIPABOBUX HOPM, YCYHEHHS HPOTAIHH |
CyMEepeYHOCTEeH y MIKHApOAHOMY IpaBi Ta CTBOPEHHS HA I OCHOBI HOBUX KOJIU(DIKYFOUHX
aKTiB, IO 3aMiHIOIOTH YCi KOJHIIHI aKTH, SIKi JisIM B MEBHIN cdepi MKHAPOAHUX BiJHOCHUH.
3a momomoror kKoaudikarii BimOyBaeThes 1 popMaabHe 3aKpIIMUICHHS MIKHAPOJIHHUX 3BHYAiB.
IOpunnunoro gopmoro KoaudiKyIOUMX akKTiB € MDKHAPOJHHM JOroBip. Y mporeci i€l
JUSUTBHOCTI BiZIOYBAa€ThCS 1 MPOrPECUBHMI PO3BUTOK MIXXHAPOIHOTO IpaBa [2, ¢. 23].

Benukuii BHECOK y MporpecuBHHI po3BUTOK mpasa poonste OOH, ii ronoBHi, 1omomixHI
oprauu i crerianizoBani yctaHoBu. Ha nmpyriit cecii I'enepanbuoi Acam6iei OOH nepeBakHa
Oinprricte uneniB Illoctoro komitery (KomireTy i3 mpaBOBUX MUTaHb) MiATpUMala
mporo3uilito npo crBopeHHs Kowmicii mixHapogHoro mpasa. 21 smcromama 1947 p.
I'enepanibna  Acambniess mpwitasiia  pesomtortito 174 (II), skoro 3acHyBana Kowmiciro
MDKHapoaHOro mpaBa Ta cxBaimwia Ilomoxenns nmpo Kowmicito, B m.1 cT.1 sikoro inmerbcs:
“Komicis MIDKHapOJIHOTO TpaBa Ma€ CBOEI0 METOIO CIPHUSHHS IMPOTPECHBHOMY PO3BHUTKY
MDKHapOJHOTO TpaBa i1 Horo koaudikamii”. ¥ cT.15 TlomoxkeHHs 3’sICOBYEThCS BiIMIHHICTh
MK MOHATTSAM “IPOTPECUBHUIN PO3BUTOK, 110 BXKUBAETHCS y 3HAYCHHI “TIITOTOBKH MPOEKTY
KOHBEHIIIT 3 TUX IHUTaHb, Kl L€ HE PEryII0IThCS MIXHAPOJHUM IIPABOM a00 3 SKHUX IPaBO
[I¢ HEJOCTAaTHBO PO3BUHYTO Yy TNPAKTHIN JepkaB”, 1 TOHATTAM “‘Komudikamis”, 0
BXKUBAETHCS y 3HAUEHHI “OUIbII TOYHOTO (OPMYIIOBAaHHS 1 CHCTeMaTu3alii HOpM
MDKHApOAHOTO TpaBa B THX cdepax, y SKHX € IEBHI MOJOKEHHs, BCTAHOBJIECHI HIMPOKOIO
JIepKaBHOIO MPAKTUKOO, MPELEeHTaMt 1 JOKTpUHOK . UneHcbkuii ckinag Komicii moBuHeH
BiZj0Opakatu OCHOBHI (popMu 1mBLII3aLIT I OCHOBHI IpaBoBi cuctemu cBity. Komicist rorye
IOPOEKTH 3 NHUTaHb MDKHApOJHOTO IMpaBa, sKi MOTIM pPO3IJIAAAI0OTHCA Ha MPEACTaBHULBKUX
MDKHApOAHUX KOH(EPEHIIsAX 3 METOI YXBaJeHHS KOHBEHIIIM 3 NMHUTaHb, IO CTAHOBIATH
IHTepec JUIsi MDKHApOJHOro criBToBapucTBa. Ha ocHoBI mpoektiB Kowmicii 3a meBHHI 4Yac
Oynu TpPUIHATI Taki BaXJIMBI MDKHApPOIHO-TIPABOBI akTW: BileHChbKa KOHBEHIIS IPO
muruiomMaTuaHi 3HocuHM (1961 p.), BigeHcbka KOHBEHIIS MPO KOHCYJIbCbKI 3HOCHHU
(1963 p.), KonBeHmiss mpo mpaBo MiKHAapoaHuUX aoroBopiB (1969 p.), KouBeHiis mpo
cneuianbHi Micii (1969 p.), KonBenuis npo 3ano0iraHHs i MOKapaHHs 3J0YMHIB MIPOTH OCIO,
Kl KOPHUCTYIOTbCS MIKHAPOJHHUM 3aXUCTOM, Y TOMY YMCI JWIJIOMAaTHYHUX AareHTIB
(1973 p.), Binencpka KOHBEHIIisI [TPO MPAaBOHACTYHUIITBO JIepKaB 1040 1oroBopis (1978 p.)
Ta 1H. @yHKUIT 3 Kogudikaiii 1 IpOrpeCUBHOrO PO3BUTKY MIXXKHAPOAHOIO ITpaBa BUKOHYIOTH I
iHm gonoMixkHi oprann OOH: Pana 3 mpaB moauHu (MpaBO3axMCHA YCTAHOBAa B CHUCTEMI
OOH, sxa y 2006 p. zaminuna Kowmicito 3 mpaB moauHu), KomiTer 3 BUKOpHUCTaHHS
KOCMIYHOI'O IPOCTOPY B MUPHHUX LIJIsIX, KoMicis 3 HapKOTHUHUX 3ac00iB Ta iH. bepyTh yuacTb
y IiH TIsITBHOCTI TakoXk crerianizoadi ycranosu OOH, nanpuxian, IMO, MOII, FOHECKO
[2, c. 23]. Omke, mporec komubikaiii B Hamiii aepkaBi MOTpeOye YAOCKOHAICHHS 3
ypaxyBaHHSIM HOPM Mi>KHApOJIHOTO TPaBa.

[Toromxyemocst 3 nymkoro C.I. Menenka, 1o KOHCOJiAamis $SK BHJ CHCTeMaTH3allil
3aKOHOJIAaBCTBA HE BIIACTHBA IS TpaaWIiiHMX cucTeM mpaBa. lle, Hacammepen, ciif
OB ’sA3yBaTH 31 CEUU(IYHICTIO IIUX CHUCTEeM. AJDKE HaBiTh HE3HAYHa MEPECTaHOBKA Cyp Yy
Kopani Bukiinue HeaJeKBaTHY PEaKIlil0 HACEICHHS, sIKe CIOBIAYE iCIaM, BKE€ HE TOBOPSIYH
npo ¢axT 3MiHM 4M JornoBHeHHA KopaHy HOBMMH mNoJjoXkeHHAMHU. CHCTeMa TpaauLiiHOTO
npaBa, 30KpeMa MYCYJIbMAaHCHKOTO, € OCOOJHMBOIO, BIJOKPEMIICHOIO CHCTEMOIO TIOPSIT 3
aHIJI0CAKCOHCHKOK0 Ta POMAHO-TEPMAHCHKOW. i He XapakTepHi O3HAKUM CHCTEMHOCTi Ta
cucreMaruzariii. [IeBH1 ramy3i mpaBa JTOCTITHUKY IIUX CUCTEM YCE K TaKd BUIUISIOTH, ajle ix
npais He 3HaXOAMTh BIAMOBIIHOIO BiJOOpa’keHHS B 3aKOHOAABCTBI KpaiH TpaauuidHOL
cucTemu mpaea [ 3, c. 14].

Ha cyuyacHomy erami po3BUTKY YKpaiHCBKOI Jep:KaBH TOCTPO IOCTa€ Mpodiema SIKOCTI
3akoHOAaBcTBa. lle 3yMOBIIEHO HEOOXINHICTIO YIAOCKOHAJIEHHS PI3HUX cdep JepKaBHOI
TiSUTBHOCTI, @ OTKe 1 MOTpeOOoI0 YHOpSAKYBaHHS MPABOBOTO PETYIIOBAHHS HOBUX BUJIIB
cycninpHUX BigHocuH. O.JI. J[3100eHKO Harosomlye, 1o o Ha JepikaBa HE MOXKE 1CHYBaTH

FOpuouuni nayku



33

0e3 HaJIaro/)KEHOro YIPAaBIIHCHKOI'O MEXaHi3My, sAKuid Ou 3abe3rnedyBaB TapMOHIMHMI
PO3BHUTOK Ta (PYHKI[IOHYBaHHS TPABOBOI CHUCTEMHU CYCHUIbCTBA. OCHOBY IBOTO MEXaHI3MY
CKJIQJIal0Th TIPABOBI aKTH, «pO00Ta» HaJ SKUMH Tiepefdadae BpaxyBaHHS psay 0O0CTaBHH, IO
CTali TMPEJAMETOM BHBUEHHS PI3HHUX Tally3edl cydacHOi MpaBOBOI HAyKH, 30Kpema
TEOPETUYHOTO TpaBo3HaBcTBa [6, ¢. 10].

3a pe3ynapTaTaMu MPOBEACHOTO JIOCIIDKEHHS MOXHA 3pOOUTH BUCHOBOK, IIIO MPiIOPUTETHUMH
HampsMaMH  JiSUIBHOCTI  pe3yJIbTaTiB  HOPMOTBOPYOI JiSTIBHOCTI € KOHCOJijamis Ta
komu(ikalis, TOMy IO 30Kpema, IHKOpHopallis 3IIMCHIOEThCSA JIOCTAaTHHRO €(EKTUBHO.
BpaxoByroun BHIECKa3aHE, TEOpETHYHA Ta MPAKTUYHA 3HAYUMICTH IPOBEIEHOTO
JOCITIJDKEHHS TIOJIATae€ B TOMY, II0 PO3POOJICHI MPOIO3HIIT MOXKYTh OyTH BHKOPHUCTaHI ISt
MiABUILEHHS €(EKTUBHOCTI HOPMOTBOPYOi MiSTIBHOCTI OpraHiB aepxaBHOi Biaau. Llei
HANpPSMOK HAYKOBOTO JIOCII/DKEHHS € TEepPCHEKTHBHUM, BPAaXOBYIOYH JOCTaTHBO BEIUKY
KUTBKICTh TpOOJNeM Ta MHporajuH y cdepi cucTeMaTusalii pe3yabTaTiB HOPMOTBOPYOI
JSTTLHOCTI OpraHiB JIep>KaBHOI BJIaid B YKpaiHi.
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TEOPETUKO-ITPABOBI 3ACAIH ®OPMYBAHHSA
INPHHIUIIB KPUMIHAJIBHOI'O CY10O4YUHCTBA
B KOHCTUTYUIMHOMY INPOLECI YKPAIHU

Yepuoouenko /I 1., acrmipaHT

3anopizbkuti HayioHaNbHUL YHI8epcUmem

VY crarTti po3risfacThcsl KOHCTUTYLIHHMN mpouiec GopMyBaHHsS Ta 3akpimieHHs B KoHctutymii
VYkpaiHi OCHOBHHMX NPUHLMUIIB KPUMIHAJIBHOIO CYIOYMHCTBA. IliZi Yac MiATOTOBKU IPOEKTY
Koncturynii, KOHCTUTYIIHHOIO KOMICi€fo OynM HampanbOBaHI IOJIOKCHHSA, SKi CTald
TEOPETHYHOI0O OCHOBOIO ISl 3aKPIIUIEHHS IIMPOKOI 1 JIEMOKPAaTH4HOI MaJliTpH HPUHIMIIIB
KPUMIHAJIBHOTO TIPaBOCYAIS, SIKi CTaJIM HaJl0aHHIM BiTYU3HIHOI MPAaBOBOI CHCTEMH.

Kouosi crosa: koncmumyyitinuti npoyec, KpUMIHAIbHE CYOOUUHCMBO, KOHCIUMYYINIHI RPUHYUNU.

Yepnoouenko .M. TEOPETUKO-TTPABOBBIE OCHOBbI ®OPMHWPOBAHU A ITPMHIUIIOB
YI'OJIOBHOIO CyAOITPOU3BOACTBA B KOHCTUTYLOMOHHOM IMPOLIECCE
YKPAUWHBI / 3anopoxcKuii HallMOHAIbHBIN YHUBEPCUTET, Y KpanHa
B cratee paccMaTpuBaeTcs KOHCTUTYIMOHHBIH IpoliecC (OPMHUPOBAHMS M 3aKpeIUICHUS B
Konctutyrun YKpauHbBl OCHOBHBIX TPHHIHUIIOB YTOJIOBHOTO CyJIONpPOM3BOJACTBA. B  xoze
MOATOTOBKKM MpoekTa KOHCTUTYIMH, KOHCTHTYIMOHHOM KOMHCCHEH OblmM HapaOOTaHBI
[OJIOKEHUS, KOTOpbIE CTald TEOPETHUYECKOHM OCHOBOM i 3aKpeIUIeHUs IIMPOKOM U
JIEMOKPATUYECKOM MAaIUTPhl IPUHLMIIOB YTOJOBHOIO IPAaBOCYAUs, KOTOPBIE CTalU JOCTUKEHUEM
OTE€YECTBEHHO! MPaBOBOIl CUCTEMBI.
Kniouegvie cnosa: xoncmumyyuonnvlii npoyecc, y20106Hoe CyOOnpouU3600Cme0, KOHCMUMYYUOHHbIE
NPUHYUNDL.

Chernoochenko D.l. THEORETICAL AND LEGAL BASIS FOR THE FORMATION OF
THE PRINCIPLES OF CRIMINAL JUSTICE IN THE CONSTITUTIONAL PROCESS OF
UKRAINE / Zaporizhzhya national university, Ukraine

The article considers the constitutional process of formation and consolidation of the basic
principles of criminal justice in the Constitution of Ukraine.

During the implementation of judicial and legal reform process the state government got to close
quarters with a number of issues related to careful analysis of the historical aspects of the
constitutional and legal principles of organization and functioning of the judiciary in Ukraine,
definition of justice basic principles. With the modernization of the criminal procedural law there
is a need to analyze the process of formation and consolidation of the basic principles of criminal
justice, as it currently defines the objectives, principles and procedure for its implementation.

The Constitutional Commission, having defined the list of justice principles, predicted that each
branch of procedural law would use the appropriate set of general legal, inter-sectoral and sectoral
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guidelines. Regarding the selection of their optimal ratio there are debates among experts going on
to this day. The system of principles that operate in criminal proceedings, in addition to general
legal and inter-sectoral ones, included such areas as publicity, providing the right to defence to the
accused, personal integrity of the persons involved in the process. They are in a relationship,
harmonious unity.

The author of the article distinguishes the mechanism of formation and realization of fundamental
principles of justice, or as practicing lawyers also call them — objectives, normalized with sectoral
criminal procedural law. After the time when our country had got independence, certain principles
lost their meaning, others took on some new meaning, new principles emerged - based on modern
legal ideas which should be reflected in the Constitutional Law of Ukraine. We consider the
following principles of criminal justice: lawfulness, national language of justice, presumption of
innocence, principle of transparency, objective truth, judicial independence and subjugation only
to law, directness, oral nature of judicial proceedings, competition, publicity (formality),
inviolability.

Thus, during the drafting of the Constitution, the Commission worked out the regulations which
became the theoretical basis for securing a broad and democratic palette of criminal justice
principles. They became the property of Ukrainian legal system.

Key words: constitutional process, criminal justice, constitutional principles.

Interpanist YkpaiHu y CBITOBE CIIBTOBApHCTBO MOXIJIMBA JIMILIE 32 YMOB BiJIOBIAHOCTI
BHYTPIIIHBOTO 3aKOHOJABCTBA MiKHApOAHUM craHmapTam. [lpuiinsarts 28 uepBHsa 1996 p.
Konctutyii HezanexxHoi YKpaiHu cTajio HalOLIbII 3HAYUMOIO TMOJi€I0 11 HOBITHBOI 1CTOPII,
BIJKPHJIO TIEPCIIEKTUBU pO30YNOBH TPABOBOI, JIEMOKPATHYHOI, COLIAIBHOI JIepKaBH,
(dbopMyBaHHSI HOBOT IPABOBOT CUCTEMH, a IPOTOJIOIICHHS JIFOJAUHY, ii )KUTTS 1 3A0POB’ s, YECTi
1 TiAHOCTI, HEJOTOPKAHOCTI Ta OE3MEKH HAWBHUILNOKIO COLIAIBHOIO LIHHICTIO, TOKJIAJCHHS Ha
JepKaBy SIK OCHOBHOT'O 00OB’ 3Ky 3a0e3Me4YeHHs MpaB 1 CBOOO JIFOAWHU, 3yMOBHIIO TOTPEOyY
MIPOBEJICHHS  CYyIOBO-TIPaBOBOi pedopmu, ii HOPMATUBHO-TIPABOBOTO Ta HAYKOBOTO
3a0e3neyeHHs .

Ane mig 9ac peaizarmii mporecy CyIOBO-TIPaBOBOi pedopMH mepea Iep:KaBHOIO BIAJIO0
MocTayia Iijla HW3Ka IMHUTaHb, IOB’S3aHUX 13 PETCIBPHUM aHAII30M ICTOPUYHHMX aCIEKTiB
KOHCTUTYIIIHHO-TIPABOBUX 3acajl OpraHizamii Ta AisSUIbHOCTI CYJOBOi Biaad B YKpaiHi,
BU3HAUEHHS OCHOBHHUX TPUHIMIIB CYAOYMHCTBA. B ymoBax MopepHizaiii KpUMiHAIbHO-
MPOLIECYaJIbHOTO 3aKOHOJABCTBA ICHYye MOTpeda JocHiAuTH mpouec ¢GOpMyBaHHS Ta
3aKpIIJIEHHS OCHOBHUX NPHHIIMIIB KPUMIHAJILHOTO CYJOYMHCTBA, IO W Ha CHOTOJHI
BHU3HAYAE 3aBJIaHHS, 3aCa/Id U TTOPSIIOK MOTO 3T1IMCHEHHS.

[TpuHIMNM KPUMIHATIBHOTO MPOLIECY, IX CUCTEMA Ta CYTHICTh HEOITHOPA30BO OyJIU MpEeAMETOM
HAayKOBUX JOCHiJKeHb. Baromuii BHecok y iX BuBYEHHS OyB 3poOJIEHHH TaKUMU
BITYM3HSAHMMHU Ta 3apyObkHumu BueHuMu: O.M. banaypkoro, IO.M. [I'poureBum,
T.M. Ho6poBosbebkoto,  O.M. Jlapinum, B.T. Mangpeakom, T.M. MipomHudeHko,
M.M. Muxeenkom, B.B. Hazaposum, M.C. Ctporosuuem, B.M. Teprumnukom,
[.B. TupiueBum, B.T. Tominum, M.O. YenbiioBum Ta iH. [IpobreMaruili KOHCTUTYHIMHOTO
nporecy 1990-1996 pp. sk camocTiiiHOi, HEBiJ’€MHOI CKJIa/J0BOi YaCTUHHU YKpPAiHCHKOTO
JIepKaBOTBOPEHHSI HOBITHBOTO NEPIOAY, BHUBUEHHIO ICTOPHKO-NPABOBUX YMOB pO3POOKHU
Koncrutyuii npucssueni poboru O.B.Tapans, B.C. Xyxoscbkoro, C.B. Kononuyka,
C.B. Kynpuunipkoro, B.M. JlutBuna, B.B. Peunmpkoro, JI.II. FO3pkoBa. OmHak €aHOCTI
JYMOK IIOJI0 BU3HAUEHHS MOHATTS NPUHIMIIB KPUMIHAJIBHOTO TPOLECY Ta IX CHUCTEMH,
HOPMAaTUBHOTO 3MICTy HeMae 10 Iboro yacy. IluTaHHs, MOB’s3aHi 13 BU3HAYEHHSM Ta
(dbopMyBaHHSAM KOHCTUTYLIMHUNA NPUHIUIIB KPUMIHAIBHOTO CYIOYMHCTBA, MPUBEICHHSA Y
BIIMOBITHICTh 3 1X MOJOXXEHHSMH I1HIIMX HOPM KPUMIHAJIBHO-TIPOIECYabHOTO IpaBa 10
KIHIS HE BUPILIEH], X04Ya 1 MalOTh TEOPETUYHE 1 MpakTU4He 3HaueHHs. Lle 1 3ymoBuiI0 BUOIp
TEMHU HOCIIHKEHHS.

KoHcTutyniiiHa KOMICisl, BH3HAYalO4y MEpeNlik NPHHLUIIB TMPaBOCYAIs, Nepeadadnia, o
KO)KHa Traiy3b IpOLECyalbHOTO IpaBa KOPUCTYBAaTUMEThCS  BIAMOBIAHUM  HabOpOM
3araJbHONPABOBUX, MUKIATy3€BUX 1 Taly3eBUX MPUHIHIIIB. CTOCOBHO MiIOOPY ONTUMAIBHOTO
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ix cmiBBiIHOMIEHHS, cepel (axiBIliB TOUATHCS TUCKYCIi 1 10 cboroHi. JIo cuCTeMu MPUHIIMITIB,
10 JIIFOTh Y KPUMIHAJILHOMY CYIOYMHCTBI, KPIM 3araJIbHONPABOBUX 1 MIKTTY3€BUX BXOJIMIIH 1
TaKi rajgy3eBi, K MyOJiuHICT, 3a0e3MeueHHs] OOBUHYBAaUYCHOMY IIpaBa Ha 3aXUCT, 0COOMCTOI
HEJOTOPKAHOCTI 110 0ci0, mo OepyThb ydacTh y Tipoleci. Yci BOHH TepeOyBalOTh Y
B3a€EMO3B’SI3Ky, TapMOHIiiHIA enHocTi. B. Teprummmk, kpiMm nependadenux cr.129
KoHcTHTymii, 10 NUPUHIMIIB, [0 BXOIATh 1O KPUMIHAJIBHOTO TMIPOIECY, BiJIHOCHTH:
1) 3milicHeHHs TpaBOCYAJs TUIBKM CYIOM; 2) HAliOHAIBHY MOBY IIPOIECYaIbHOTO
MIPOBAKCHHS; 3) JOACp)KAaHHS KOHCTHTYIIHHUX TpaB i cBoOOA rpoMajsH; 4) BCTAHOBJICHHS
00’€KTHBHOI ICTUHH; 5) MPE3yMIIiI0 HEBHHYBATOCTI OOBHHYBAY€HOTO 1 JOOPOMOPSIHOCTI
rpoMajsiHIUHA; 6) 03HaHOMJICHHSI OOBHMHYBAY€HOTO 3 OOBMHYBAUCHHSM 1 MaTepiajaMH CIIPaBU;
7) HETIPUIYCTUMICTh TPUMYCY 1O CBIIYEHHS MPOTH CaMOro cede i CBOiX OJM3bKUX POJANYIB;
8) 6e3mocepeHiCTy 1 YCHICTH CYHAOBOIO PO3MNISAAY, 9) TaeMHHUISE Hapagd CyIIiB;
10) 3abe3neueHHs MOBHOI peadiirTailii 0ci0, siki Oyl HE3aKOHHO 1 HEOOIPYHTOBAHO NPUTSATHYTI
JI0 BigmoBigansHOCTI [1, €. 27].

3a Bu3HaueHHAM M. MuxeeHka, cucreMa 3acajl KpUMIHAJIBHOIO MPOIECY OXOIUIIOE TaKi
KOHCTHUTYIIIMHI 3acagu: 1) 3aKOHHICTH; 2) JAep)KaBHA MOBa CYJOUYMHCTBA; 3) PIBHICTH YCIX
YYaCHHKIB CyIOBOTO TIPOLECY TEpelx 3aKOHOM 1 cyaoMm; 4) moBara 0 TiIHOCTI 0coOw,
HEBTpYYaHHs B ii ocoOucre 1 ciMelHe XUTTS; 5) MpaBo JIOAUHH Ha CBOOOIY Ta OCOOUCTY
HEIOTOPKAaHHICTh; 6) HEJOTOPKAHHICTh JKWTIA; 7) TAEMHHISI JIUCTYBaHHS, Tele(OHHUX
po3moB, TenerpadHoi Ta 1HIIOT KOpeCHOHJEHIIl; 8) 3’dacyBaHHS icTUHHU; 9) 3abe3meueHHs
IiI03pIOBAaHOMY, OOBHHYBa4€HOMY, MIiACYAHOMY TpaBa Ha 3axucT; 10) mpe3ymmiis
HeBuHYyBatocTi; 11) cBoOonma Bil CaMOBUKPHUTTS, BUKPUTTS 4IEHIB ciM’i 4M OJIM3bKHUX
ponudiB; 12) 3miliCHEHHS PABOCYIS BUKIIIOYHO cydamu; 13) ydacTh Hapoay B 3iMCHEHHI
npaBocynns; 14) He3alekHICTh 1 HEJOTOPKAHICTh CYIMIB, MIJKOPEHHS IX JIMIIE 3aKOHOBI;
15) 3MarajpHICTh CyIO0BOTO PO3MIISAAy; 16) riIacHICTB CymoBoOro mpoiecy; 17) 3abe3nedeHHs
amneNAifHOrO Ta KacaliifHOrO OCKap)KeHHS CYIOBHX pilleHb;, 18) 00OB’S3KOBICTH pillleHb
cyny; iHmi 3acamu: 1) myOmiuHicTh; 2) 3a0e3medeHHs BCiM ocobam, sKi OepyTh y4acTb y
CrpaBi, IpaBa Ha 3aXMCT iXHIX IHTepeciB; 3) BUIbHA OLIHKA JOKa3iB; 4) Oe3nocepeaHicTh
JIOCITIJKEHHS JI0Ka3iB; 5) ycHicTh mporecy [2, ¢. 102-103].

BinnoBigHO, KOKHUI MpoIiec MaB MeXaHi3M peanizalii IpUHIUIIB MpaBocy s, abo, sK e iX
HA3MBAaIOTh  IOPUCTU-TIPAKTUKH, —  LUIbOBI  YCTAaHOBKM, YHOPMOBaHI  Taly3eBUM
3aKOHOJIAaBCTBOM. Peaizallis MpUHLMIY 3aKOHHOCTI B KPUMIHAJIBHOMY IpoOIieci mependayae
3a0e3meueHHs s BCIX CyO’ €KTIB MOBHOTO Ta PEaIbHOTO 3/1MCHEHHSI Cy0’€KTHBHMX IIPaB.
KpuminanbHO-TIpoliecyaibHUN 3aKOH MICTHTb Psijl MPOLIECYyaabHUX BUMOT, JOTPUMAHHS SIKUX
JIOCTaTHBO TapaHTye Bij Oe3miAcTaBHOro 3BMHyBaueHHs. KoHcTuTyiis nependaunna popmu
KOHTPOJIIO 3a JTOTPUMaHHSAM 3aKOHY HE3aJIeKHOI 1HCTAHIIEI0 — CYJIOM, 30KpeMa, MOoNepeaHs
3ro/ia oro Ha apeuTH, NOPYLUIEHHS] HEAOTOPKAHOCT] KUTJIA, TAEMHUIIS TeIe(POHHUX PO3MOB.
Kpim TOro, OCKiIbKM KpUMiHaJIbHE CYJOYMHCTBO Iepeadadae HallcyBopillli 3aX0Au MPUMYCY,
110 3aCTOCOBYIOTHCSI B 1OTO X0/l 10 YYaCHHUKIB, Y TOMY YHUCII i 10 BCTAHOBJIEHHS BUHH iX Y
BYMHEHHI 3JI0YMHY, TO € HarajJbHOI 3aKOHOJ[aBYa perjiaMeHTallisl BiANOBIIHOTO OOMEXEeHHs
cBoOomu ocobucrtocti. Ilpomec mependavae BCTAHOBIEGHHS YITKMX MEX Jii MPUHIUITY
3aKOHHOCTI 1 HEP1IKO MPOTHJICKHUM — MOHATTS JOUUIBHOCTI. Lle muTaHHs BaXkiIMBe 3 OISy
Ha OOCTaBHHH, KOJM YYacCHHUKH TPOIECY YacTO, BBAKAIOYM, IO 3aKOHY IOTPHUMYBATHCS
HEOOXiJJHO, ajieé B KOHKPETHOMY BHUIAJKY, KOJH 1€ Mpu3Bene A0 HeOakaHUX pe3yibTaTiB,
BIJICTYIaIOTh, 00XOJATh Horo. OTke, NMpU BUPILIEHH] KPUMIHAJIBHOI CHOpPaBH 3aKOHY CIIiJ
JOTPUMYBATHUCS, BIAXWICHD BiJl HHOTO OyTH HE MOJXE, ajleé B paMKaxX 3aKOHY 1 Ha OCHOBI Horo
MOBMHHA OyTH BXHUTAa Ta Mipa, SKa € HAWOUIBII JOIUIBHOIO IS IIHOTO BHUITANIKY 3
ypaxyBaHHSIM YyCIX KOHKpeTHMX o00cTaBuH. JloTpUMaHHS MNpUHLUIY O€3MOCepeaHOCT,
HaIpUKIIaJ, 3000B’A3y€ Cy/ BUKIUKATH CBIJIKIB, CBITUEHHS SKUX MA€ CYTTEBE 3HAYCHHS TSI

cnpasu [3, ¢. 13-15].
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[MpuHIMI HANIOHAIBHOI MOBHM CYIOYMHCTBA CTaB HEOOXITHOK YMOBOIO 3a0€3MeYeHHS
IJIACHOCTI TPOIECY, OCKUIBKM TPHUCYTHI B 3ajll OJACpXKaIM MOXJIHWBICTh CHPUAMATH ¢
OLIIHIOBATH BCE, IO BiOYBAa€ThCA B CYAOBOMY 3acCifiaHHi. Y KPHUMIHAJIBHOMY MpoIleci Jis
[IOT0 TPHHITUIY € OCOOJMBO BAXJIMBOK), OCKUIBKH YMIHHSI BUIBHO TOBOPHUTH 1 PO3YMITH
3MICT BUCIJIOBJIGHOTO CIIPHSIE€ JOCATHEHHIO ICTHUHH 1, IEpeayciM, 3abe3nedye 0OBUHYBAYCHOMY
MPaBO Ha 3aXHCT. 3MICT HOro BKIIOYA€E TIOHSTTS ,,BOJIOJIIHHS MOBOKO CYIOYMHCTBA”, SIKE €
OIIIHOYHHMM 1 3aJIeKUTh BiJl OCOOM, IO BeAe MpOIEC Ta BCeOIYHO, MOBHO 1 00’€KTHBHO
nociipKyBaia o0ctaBuHu cnpaBu. Came Ha Hel MOKJIANAETbCs 3aBJAHHS BH3HAYUTH, UM
BOJIOJII€ YYaCHHMK MPOILIECY MOBOIO CYIOYHMHCTBA, a TaKOX 3’ACYBaHHS HMOTO CyO €KTHBHOL
IYMKU Ta HaJlaHHS TpaBa KOPUCTYBATHCS TMOCIyraMu mepekinanada. OCKiUIBKH BUPIIICHHS
MUTAHHS TPO BOJOIHHA (HE BOJOAIHHSA) MOBOIO CYJOYMHCTBA € CIPAaBOI0 HE NMPHUBATHOIO, a
MyOJIYHOI0, TO B KPUMIHAJILHOMY CYJOYMHCTBI 0OOB’S30K NMPUHAMATH BiJIMOBIJIHE PIIICHHS
MOKJIAJA€THCSl HE HA OOBHHYBAuEHOI0, a HAa 0c00y, sika Beze mpouec. Tomy, KpiMm 3’ siCyBaHHS
IYMKH OOBHHYBAaY€HOTO, TOCaI0Ba 0c00a MOBHMHHA BUBYUTH OCOOUCTICTH OOBHHYBAu€HOTIO:
XTO BiH € 32 HALlIOHAJBHICTIO, JI¢ MPOXHBAB, y SKId HALlIOHAJBbHIM IIKONI HAaBYABCA, SIKOIO
MOBOIO PO3MOBIISIB Yy CIiM’1 1, HaBiTh, SIKOIO MOBOI BiH po3MipkoBye, aymae. Lle €
HA/I3BUYAHO MPUHIMIIOBUM MOMEHTOM, OCKUIBKH CIIii BpaxXyBaTH CKJIaIHI, MOPAJIbHO BaXKKi
1 cnenudiyHi YMOBU IPOIECY Ta HAMAraTUcs 3armo0irTi MOBTOPHOTO PO3IIISALY CIIpaBH y pasi,
SKIIO OOBMHYBAYCHUH IMEPEOLIHUB BIACHI 3110HOCTI 1 3pOOMB 3asBY MPO Te, IO MOTpedye
nepekiagava. Y pasi sSKIIO MiJ 4ac Mpolecy TpaIuIseThesl Taka KoJi3is, ycs iHpopmarlis, o
Oyna ojepaHa BiJ| CIIIYUX i 10 bOTO MOMEHTY, BTpavae J0Ka30Be 3HAYCHHS, OCKUIBKU
BUHUKAIOTh CYMHIBH B TOMY, III0 OOBHHYBAU€HHUI MaB YCi MOXJIMBOCTI JUIsl CBOTO 3aXHCTY. Y
TaKOMY BHIIQJIKy CyJl Ma€ HAlpaBUTH CIpPaBy Ha JOJATKOBE PO3CIiAyBaHHS, a CIIIUHA
MPOBECTH CIi4i Jii moBTOpHO. [Ipryomy i monepeaHe CiaiiCTBO, i CyOBHI PO3IIISIT MArOTh
MIPOBOJIUTHCS OJHIEIO 1 Ti€I0 )X MOBOMK. ['aimy3eBe KpHMiHaJIbHE 3aKOHOJABCTBO 3aKPIMHIIO
BHMOTH JI0 MEPEKIIaIaviB, O MiATOTOBKHU CIIYUX Ta CyIOBHX JOKYMECHTIB.

Koncruryniss YkpaiHu IOCHTH PO3TOPHYTO BH3HAYAE BAXKIMBICTH MPHHIMITY TMPE3yMITIi
HEBUHYBATOCT1 aTpu0yTOM J€MOKpPaTUYHOr 0 MpaBocyA . JediHimiero NpuHIKITY Ope3yMIIii
HEBUHYBATOCTI €: ,,O0BUHYBaueHUI (MiACYyIHUN) BBAXKAETbCSI HEBUHHUM JOTH, JOKH HOro
BUHA He OyJe JoBe/leHa y nepe10auyeHoMY 3aKOHOM MOPSIIKY 1 BCTAHOBJIEHAa BUPOKOM CYY,
mo HaOpaB 3akoHHOI cuian’. IIpe3ymmiiilo HEBHMHYBAaTOCTI MOB’SI3YIOTh TakoX 1 3
NpU3HAYEHUM 0co01 3a 3aKOHOM mokapaHHsIM. OOBUHYBaJbHUN BHUPOK, BH3HAIOUM BHUHY
3aCy/UKEHOTO, MOXK€ B CHIIy OOCTaBHH, Mepea0ayeHnX 3aKOHOM, 3BUIBHUTH WMOTO BIif
BiIOyBaHHs MokapaHHs. OJHAK Take PIICHHs Cyly HiSK HE O3Hayae, 110 0co0a, sfKa CKoina
37I0YMH, HE BUHYBATa, 1 BUPOK BiJI IILOTO HE BTpayae CBOr0 0OBUHYBAILHOTO HAMPSIMKY.

OTxe, Mpe3yMILiI0 HEBUHYBATOCTI, XapaKTEPU3yIOTh TaKi O3HAKU:

- Ul TOro, o0 BU3HABaTU o0coOy BUHHOIO B CKOEHHI 3JI0YHMHY, HEIOCTATHHO
NPUITYLEHHS, Mia03pH 1 T.1. HeoOXiqHO NOBECTH i1 BUHY 3 BUUEPIHOIO MOBHOTOIO. YCi
CYMHIBH, III0 HE BJIAETHCS YCYHYTH, TIIyMayaTbCsi HA KOPHCTh OOBUHYBAYEHOTO;

- BUHA TOBUHHA JIOBOJUTHUCS TUIBKUA B TMOPSAIKY, IHependaueHOMY 3aKOHOM, TOOTO 3a
JIOTIOMOTOI0 JKEpel, JOKa3iB 1 3 JAOTpUMaHHAM MpolecyanbHol (popmu; 000B’sI30K
JIOBECTHU MPaBWJIbHICTh OOBUHYBAUECHHS MOKJIA1a€ThCs HA 00BUHYBada. OOBHUHYBaueHUI
He 3000B’s13aHUI IOBOJUTH CBOIO HEBUHYBATICTS [3, c. 21-22].

[IpyHIMI TIaCHOCTI B KPUMIHAJIBHOMY TMpOIIECi J03BOJISE MEPEayCciM TPOMAJSHUHY, IO
nocsar 16 pokiB, OyTH MPUCYTHIM MpU PO3IJILAI KPUMIHAIBHOI CHOpaBU CyAOM Iepoi abo
KacaliiHoi iHcTaHlii. OCKUIbKY BIAKPUTUN PO3TJIISA MA€ BILUIUB HA MOPAIbHO-TICUXOJIOTTYHUN
cTaH 0coOu, MOJIOAIIMM BiJ 16 pOKiB JO3BOJSE€ThCS OyTH MPUCYTHIMH y 3alll 3aciliaHb 3a
YMOBH, SIKIIO BIH € MIJCYJHUM, MOTepniuM ado cBiakoMm. OOO0B’S30K Cyay pO3IJISHYTH
CIpaBy B 3aKpUTOMY CyJIOBOMY 3acCiJlaHHI IepedavyaBcs y BUMAAKY, KOJIU BIAKPUTHI PO3TIIsT
CyIlepeunTh 1HTEpecaM OXOpPOHM JepXaBHOi TaeMHHI. B IHIIMX BUIagKax MUTaHHS MPO
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HEOOXIJHICTh PO3IJIAAY BCi€i crpaBu abo ii 4aCTMHM B 3aKPUTOMY 3acCiJlaHHI BUPILIYETHCS
CyJIOM 3a BJIACHOIO 1HIIIaTUBOIO a00 KJIOMOTAaHHSAM YYaCHHUKIB CYJJOBOTO PO3TIISY.

3aKkpuTHiA CYI0BUI PO3IIIS JONYCKAETHCA Y CIIPaBax Mpo 3JI0YMHM 0OCi0, 10 He pocariu 16-
pIYHOTO BiKY, ITPO CTaTEBl 3JIOYMHM Ta 1H. 3 METOIO MOIMEPE/HKEHHS PO3T0JI0CY BiAOMOCTEH
po IHTUMHI CTOPOHHU KUTTS OCiO, 1m0 OepyTh ydyacTb y CHpaBi, y BHUIAJAKaX, KOJIHU I[LOTO
BHMArarwTh IHTEpeCH 3a0e3MeUeHHs OTEePIIIOTO CBiAKa Ta iHIUX 0cCi0, 10 0epyTh y4acTh y
CHpaBi, a TAKOX YICHIB iX ciMell a00 OJIM3BKHUX POJIUYIB.

[IpuHuunoBe 3HAa4YeHHS s KPUMIHAIBHOTO CYAOYMHCTBA BCEOIYHOrO, TOBHOTO 1
00’€KTHBHOTO JOCIHI/PKEHHSI OOCTaBMH CIIpaBH JUIsl JOCSATHEHHs icThuHHM B crpasi. Ilix
00’€KTHBHOIO ICTHUHOIO B KPHMIHAJIBHOMY IIPOIECI HAJICKUTH PO3YMITH IOBHY 1 TOYHY
BIJIMIOBITHICTh BUCHOBKIB PO3CIiAyBaHHS 1 CyAay OOCTaBHHAM KOHKPETHOI KPHUMIHAJIBbHOI
cripaBy B ii COIIaJIBHO-TIOMITHYHIN 1 FOPUAMYHIA OMLiHII. [cCTHHA B KpUMIHAJILHOMY IIpOIIECi
Ma€e OCOOJMBICTb, SIKa BUIUIMBAE 3 MPEAMETY IMI3HAHHS — OKPECICHOTO CIEeHU(pIYHUM KOJIOM
¢dakTiB, 1m0 HAIEKATh A0 MOJIHA, CKJIAMy 3JI0YMHY, OCI0, IO CKOIIM 3JIOYHMH, Ta 1HIIUX
00CTaBHH, IO MiUIATAIOTH 3’ SICYBAaHHIO B KPUMIHAJBHIN cripaBi. J{7s BCTaHOBIEHHS iCTHHU
3aKOHOJABCTBOM CYJI, TPOKYpaTypa, Cliaui 3000B’SI3yIOTHCS BXKUTHU 3aXOMAIB JJIsl BCEOIYHOTO,
MOBHOTO Ta OO0 €KTUBHOTO JOCITI/KEHHS OOCTAaBUH CIPaBH, BUSBUTH OOCTAaBUHH, IO
BUKPUBAIOTh 1 BHUIPABIOBYIOTh OOBHHYBAUYE€HOI'O, IIOM SIKIIYIOTh 1 OOTSDKYIOTH HOTO
BIJITOBIHAJIbHICTE.

[Tig BCeOIUHICTIO MOCHIIKEHHS PO3YyMiIOTh BUCYHEHHS BCIX pealbHO MOXJIMBHX BepCiil, 110
CTOCYIOTBCS TIOJIi1 3JI0YMHY, 0COOM BUHHOTO, MOTHBY 1 METH BUMHEHHS 3JI0YMHY, BUSBICHHS
0o0CTaBWH, 10 CBIAYATh SIK IMPOTH, TaK 1 HA KOPUCTh MiJO3PIOBAHOTO YW OOBHHYBAYEHOTO.
[ToBHOTa MOCIIKSHHS — II€ TIPABWJILHE 1 MOBHE BU3HAYCHHS MPEAMETY JOKa3yBaHHS, MOBHE
3’sicyBaHHS BCiX 00CTaBUH, SIKi MIANATAIOTh JOKA3yBaHHIO B KPUMIHANBHIN CIIpaBi, 30MpaHHs,
nepeBipka Ta OIIHKAa BCi€l CYKYIMHOCTI JOKa3iB, M0 Halexarh a0 cnpaBu. OO’ €KTUBHICTH
JOCITIJDKCHHST O3Hayae 3’SICyBaHHS OpraHamH, IO BEAYTh IIPOIEeC, OOCTaBUH KOXKHOI
KPUMIHAJIBHOI CIIPaBU B TOYHIN BIAIOBITHOCTI 3 JIMCHICTIO, HEYIEPEKEHICTD 1X y 30UpaHHi,
nepeBiplli Ta OLIHII J0Ka3iB, 0€3CTOPOHHICTH MO BITHOUIEHHIO JI0 BCIX YYaCHHUKIB MPOIECy Ta
IHIIUX 0Ci0, sIKi 0epyTh y4acTh y CIIpaBi.

[TpuHIMI 31 ICHEHHS PABOCYS TUTBKH CYJOM Ma€ KillbKa BUHATKIB 13 3arajJbHUX MPaBui 1
nepenbavyae B OKpEMHX BHIIAJKaX 3IHCHEHHS NPaBOCYAIsS HECyJOBUMH opraHamu. [lpu
3aKpUTTI KPUMIHAJIBHOI CHpPaBU CHLAYUI 1 MPOKYpOp 3BUIBHAIOTH OCOOY BiJ KpUMIHAJIBHOI
BIJIIOBIAAJILHOCT], TUM CaMUM BHU3HAIOYM ii HEBUHHOIO. 3 TUM, aOu MONEPEeIUTH CIy>KOOBI
3JI0BKMBAHHS, INepe0ayeHo MeXaHi3M OCKapKEeHHS B CyJi IMOCTAaHOBHU IPO MPUIIMHEHHS
CIPaBH y palOHHOMY (MICBKOMY) CY/II.

OgHuM 3 TPOBITHUX TOJOXKEHb KPHUMIHATBHOTO CYJOYMHCTBA €: CYAJAl He3aJexHi 1
HIJKOPSIOTHCS JIMILE 3aKOHY; BUPILIEHHS KPUMIHAJBHUX CIpPaB BiJOYBAa€ThCS Ha OCHOBI
3aKOHY B YMOBax, [0 BUKJIIOYAIOTh CTOPOHHIN BIUIMB Ha Cy[AiB. He3anexHiCTh CyAiB MpU
3/11CHEHH1 IPOLECYalbHOI JISIbHOCTI O3HAYAE:

1. Hezanexnicth iX morisiiB Bi Oy[b-sSKUX MiA3aKOHHHUX akTiB. Po3risy i BHUpIIICHHS
KOHKPETHOI KpUMIHAJIBbHOI CIPaBU B1JI0YBA€THCS BUKIIIOUHO HA OCHOBI 3aKOHY.

2.  HesanexwuicTh iX BiJl BIUIUBY 1 AYMKHM PI3HMX OpraHiB BJIQJM 1 YNpaBJIiHHs], OpPraHiB
CyCTUIBCTBA, OKpeMuXx oci0. KpuMiHanbHa BIAMOBIAATBHICTE TIEpen0adeHa 3a BAUMHCHHS
TUCKY Ha Cyl y pi3HUX ¢opmax (,,TeaedoHHe MpaBo”, ,JemyTaTcbke MpaBo”,
,»pPEBOJIbBEpPHE TMpaBo”). Jlep:kaBHMI 3aXUCT MPALIBHUKIB CyAy 1 IPaBOOXOPOHHUX
opraxiB nepebayMB Taki Mpasa, K CHEIiabHi 3aco0u 1 30poto 3 MeTOI0 3a0e3NeUYeHHs
BUKOHAHHS NMPaBOMIPHUX HAKa3iB 1 YCHUX BHUMOT, L0 JOOPOBULIHLHO HE BUKOHYIOTHCS,
JUIS 3aXMCTY BJIacHOI Oe3reKu, 0e3neKu OJIM3bKUX POAUYIB, CBOTO KUTIA 1 MaifHa.
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3.  HesanexHicTh CyqiiB BiJ Cyqy BHUILNOI iHCTaHLii. BiqMiHsAI0YM BHPOK i HANpPaBISAIOUU
CIpaBy Ha HOBHH CYAOBHH pO3IJIsi, CyJ BHUINOI IHCTAHIII HE Mae MpaBa BHUPINTyBaTH
Harepe/ OLIHKY JI0Ka3iB i BACHOBKHU CYyAY BHUILOI IHCTaHIII].

4.,  He3anmexHICTh CyIy BiJi BUCHOBKIB OpraHiB IOINEPEAHBOTO CIIACTBA 1 MPOKypopa, a
TAaKOX BiJl BUCHOBKIB 1 MOTJSAIIB YYacHHKIB cynoBoro 3acimansas. Cym 1 cynas
OIIHIOIOTH JIOKAa3W 3a CBOIM BHYTPIIIHIM IMEPEKOHAHHSM, HisKlI JAOKa3W JJII HUX HE
MaloTh 3a37aJIETiJb BCTAHOBJICHOI CHMJIM. YCi pillIeHHS OBUHHI OyTHM MOTHBOBAaHHMH 1
0a3yBaTHCs Ha aHaIi31 BCIX JIOKa3iB y CYKYMHOCTI. He3anexHicTh Cymy BijJ MOTJISIIB
IHIINX TOCAZAOBUX OCI0 BIAMOBIAHO OQOPMIISETBCA Yy BHUIVIIAI OOTPYHTYBAaHHS
NPUKAHSATHX PIlICHB.

5. HesanexHicTe ycepeauHi camoi CyIOBOI KOJeTii, 30KkpeMa CyIJiB BiJl TOJOBYIOUOTO,
TOOTO MOXJIMBICTh KOXHOTO 13 CYIUIIB BUIBHO OpaTH y4acTh Y JAOCITIHDKEHHI JOKa3iB, B
OOTrOBOpEHHI 1 MPUHAHATTI PIllICHb 3a BIACHUM BHYTPILIHIM MTEPEKOHAHHSM.

J10 OCHOBHHX MOJIO’KE€Hb KPUMIHAIBHOTO CYJJOUNHCTBA HAJIECKUThH MPUHIIUI O€3110CEPEAHOCTI.
Bin mae camocTiiiHMI 3MicT 1 HEe IyONIO€ IHIIMX TPOBIAHUX MOJIOKEHb KPUMIHAIBHOTO
CYJIOUMHCTBA. Y 3aralbHOMY BUTJISAL MOTO 3MICT MOJISITae B 000B 3Ky CyIy MEPIIOi iHCTaHIIIT
MPU PO3TJISAL CIpaBH OE3MOCEPEIHBO JOCHIIUTH JOKAa3u Yy CIpaBi: JOMUTATH MiIACYIHHX,
MOTEPIINX, CBIAKIB, 3aCIyXaTd BUCHOBOK EKCIEpTa, OTVISHYTH PEYOBi JOKa3u, OrOJOCUTH
MPOTOKOJIX Ta iHII JOKyMeHTH. Cyq 0OTpyHTOBY€E BUPOK, CIIUPAIOYHCS JIMIIE HA TOKA3H, 1110
Oynu JdocCHiKeHI B CyAoBOMY 3acigaHHi. JloTpuMaHHS LbOrO NPUHIUNY 3abe3rneuye
HaOIBII TPaBUIIbHY Mepeady BiJIOMOCTEH PO 00CTaBHHHU, IO 3’ SICOBYIOThCA Y cIipaBi. Bin
BUMarae BiJl OpraHiB pO3CIiAyBaHHS HE OOMEXyBaTHCA OTPHUMAHHSIM JAaHUX MPO (QakKTh
3JI0YMHY 13 MOXITHUX JpKepe (TIOKa3aHHsS CBIJAKIB ,,3 Uy)KHX CIIIB”, OTOJIOIICHHS MTPOTOKOJIIB
3aMiCTh JOMUTY KOHKPETHUX 0ci0), a mo0yBatu iXx 3 mepriopkepen. Haitbinpmr moBHO 1
MIOCITITOBHO TIEH MPUHITUI i€ Ha CTafil CyJJOBOTO po3riisay. BiH 3000B’s3ye CIiTd0ro0, CyIiB
MiJ 4ac CyJOBOTO PO3IJISIAY 3aMiHATH MOXIAHI J0Ka3u nepBUHHUMHU. Chiguui MOBHUHEH
HamaraTucs 3a0€3MEeUUTH CyJ MOXKIIUBICTIO 0€3110CepeTHbOr0 CIPUHHATTS JKEpen 1 3aco0iB
JI0Ka3yBaHHs, NMpOLECyalbHO NpaBWIbHO odopMuTH 1 30epertu gokasu. B oOmexeHOMy
00cs131 MPUHIMT 0€3MOCEePEAHOCTI Ji€ Ha CTaAisAX KacaliifHOTO 1 HarJIsiIOBOTO MTPOBAIKEHHS,
OCKUIBKU CIIpaBa HE PO3IJINAETbCA MO CyTi. AJle CyA MOXE OINISHYTH PEuoBl JOKa3H,
OTOJIOCUTH TOKa3aHHS, MPOTOKONM Ciliauux Al Tomo. i mpuHIuMmy Oe3mocepeaHocTi
JOCHIJKEHHsT JIOKa3iB y CyaAl mepuioi 1HCTaHIII 3yMOBIIOE IPaBHJIO INPO HENEPEepBHICTH
cynoBoro posrisiay. [lo-cyTi 1ie o3Havae, M0 B MPOMDKKAX MK CIyXaHHSIM KPHUMIHAIBHOL
CIIpaBH CyJl HE OBUHEH B1JIBOJIIKATUCS HA PO3IJIA] 1HIIUX, Y TOMY YMCII 1 HEKpUMIHAJIBHUX
CIpaB, OCKUIBKM B I1IbOMY BHIAJKy LUIICHE CHPUHHATTS OOCTaBUH CIIpaBU CTa€ HAJTO
poOJIeMAaTHYHUM.

[IpyHIMI YCHOCTI Ma€ CBOi MPOSBM HE JIMIIE HAa CTajll CyAOBOrO poO3Iisdy, aie ¥ Ha
nornepeIHboMy ciicTBi. Jlonut 3aiicHIOETbCs yCHO. Bukina ¢akTiB KpUMiHAIBHOI CIPAaBH B
MMCbMOBOMY BUIJISIII HA TONEPEIHBOMY CIIIJICTBI JO3BOJISETHCS JIMIIE MICIS MOJAHHS YCHUX
nokaszanb. [Ipy mpoBeneHHI CHiAYUX il 3a y4acTio Cy0’ €KTiB KPUMIHAJIbHOTO MpOIECY
CHUIKYBaHHS BiOyBaeTbcs B YCHIM (hopmi. YCHICTh € TakoX (POpPMOIO MOJAaHHS JOKa3iB i
OOroBOpEHHs MHUTaHb NPH IMPOBAKEHHI MpolecyalbHUX Jid, fKa Halkpalle BIUIMBAaE Ha
MpaBUJIbHE CIIPUUHSATTS IOKa3iB Ta BCTAHOBIICHHS 0€31M0CepeIHhOTr0 KOHTAKTY MiXK OpraHaMu
pO3CIiiyBaHHs, Cy/IOM 1 ydyacHHKaMmH mpouecy. KpumiHaipHe 3aKOHOZABCTBO Hepeadadusio
yCHE 31MCHEHHsI HE JIMIIE JIOMUTIB MiJICYIHUX, MOTepNUINX 1 CcBiAKiB. [loka3aHHS CBiJKiB,
MOTEPNUINX, 110 HE 3 ABUJIMCA ab0 iX sBKAa HEMOXXJIMBA, BUCHOBKH €KCIIEPTIB, MPOTOKOJIU
CIITYMX I 1 1HIII JIOKYMEHTH B OOOB’SI3KOBOMY MOPSAKY MIAIATalOTh OTOJIONIEHHIO B
CYZAOBOMY 3aCiJlaHHI, 1HAKIIe BOHU BTpayaroTh CHIy Joka3iB. dDikcallis pe3yiabTaTiB OISy
PEUOBHX JTOKA3iB MPOBOAUTHCS yCHO. He cymepeunTs MpUHIMIY YCHOCTI TPaBO CBijKa, SIKUH
Jla€ TOKa3aHHs B Cy/li, MaTH MPH 001 HOTATKM B TUX BUIAJKaX, KOJIM MOKA3aHHS CTOCYIOThCS
OyAb-sIKUX MPOPAXyHKIB Ta 1HIIMX JAHUX.
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[TpuHMn 3MmaranbHOCTI mependadae Taky MOOYAOBY KPHUMIHAIBHOTO IPOLECY, 3a SIKOi
¢byHKI11i OOBHHYBAYCHHSI 1 3aXUCTY, MIATPUMAHHS ITUBUIBHOTO MO30BY 1 3allepeUYCHHS MPOTH
HBOTO BiJIOKpeMJIeHI BiJl (YHKIIi BUPIMICHHS KPUMIHAIBHOI CIPABU IO CYyTi, BUKOHYIOTHCS
cy0’eKkTamMu, 110 KOPUCTYIOTHCS PIBHUMU MPaBaMH JJIsl BIJICTOIOBAHHS CBOIX 1HTEPECIB, a Cy.
3aliMa€ MOJIOKEHHS TOJIOBHOTO Cy0’€KTa, KEPYE CYIOBUMH 3aCiJaHHIMHU 1 aKTUBHO JOCIIDKYE
BC1 0OCTaBHHU CITPaBH.

3MaranpHICTh KPUMIHATBLHOTO MPOIIECY BKIIFOYAE B cebe:
1)  mpaBo Cy0’€KTIiB BiZCTOIOBATH CBOT IHTEPECH IUIIXOM 3MaraHHs Mix c0o0010;

2)  BijgokpeMmiieHHs QYHKIIi OOBUHYBa4Y€HHS 1 3aXUCTY, MIATPUMAHHS LUBUIBHOTO MO30BY i
BIJINTOBI1/1l HA HBOT'O Bil PYHKIIIT TpaBOCY/S Ta IX PO3MEKYBaHHS MK COOOI0;

3)  piBHICTh MpaB HOCITB KX (YHKITiH;
4)  aKTHBHY pPOJIb CYAy B IPOIIECI.

[IpaBuia mpoBa/KEHHS B yCiX KPUMIHAJIBHHMX CHpaBax Oe3 BHHATKY BCTAHOBJICHI MIFOYMM
KPUMIHAJIBLHO-TIPOLIECYyaTbHUM 3aKOHOJABCTBOM JJIsi BCIX TpOMAaJsH HE3aIeKHO BiA ix
MOXO/KEHHSI, COLIAILHOTO 1 MaifHOBOTO CTaHOBHIIA, PACOBOI 1 HAI[IOHAJIBHOT MPHHAIEKHOCTI,
CTaTi, OCBITH, MOBH, BIJJHOIIICHHS J0 PEIIrii, MICI TPOXXKUBAHHS 1 1HIIKUX oOcTaBUH. Takox Ha
ycix 0e3 BUHATKY IPOMAJSH, IO MPOXKUBAIOTh HA TEPUTOPil YKpaiHH, MOMUPIOIOTHECS HOPMHU
MaTepiaibHOTO KPUMIHAJIBHOTO TMpaBa. binblie Toro, He iCHye He TUIBKH HISIKOI 0COOIMBOT
NpOLIEAYPH MPOBADKEHHS Y KPUMIHATIBHIN CrIpaBi (IPOTOKOIBHA (popMa T0CYI0BOT MiArOTOBKH
MarepialliB TakoX HE € BIAMIHHOIO MPOLEAYpPOI0), ale W HeMae CHeliaJbHUX CYIIB MJs
OKpEeMHUX KaTeropid rpomajasH, e O 3acTocoByBaJacs Taka mporenypa. PiBHICTH mpaB
YYaCHHKIB CyJOBOTO PO3MIISALY, a caMe B LIl CTajli 3MarajbHICTh MPOSBISETbCS HANHOLIBII
MIOBHO, HOCHThH He (popMallbHUIA, a peabHUN XapakTep 1 HaliieHa Ha 3a0e3Me4eHHs PiBHOCTI
MO>KJIMBOCTEN TIPU BIJICTOIOBaHHI iHTEpeciB nepes cynoM. Kpim Toro, BUSBISETbCS, B TOMY, 110
00BUHYBAY, TMIJICYTHUH, 3aXWUCHHK, TOTEPIIHNA, a TAaKOXX IUBUIBHUN IT03WBAY, IUBLIBHUAN
BIJIMOBIZIau Ta iX MPEICTaBHUKU B CYJI0OBOMY 3acCilaHHI KOPUCTYIOThCS PIBHUMHU MPaBaMU MPU
MOJIaHHI JIOKa31B, y4acTi B JIOCIIKEHHI JOKa31B 1 3asBJIEH] KJIOMOTaHb. PIBHOCTI B IIUX IpaBax
IIIJIKOM JIOCTaTHBO JJISI TOTO, 100 MaTH MOXKJIMBICTH BIJICTOIOBATH CBOI 3aKOHHI 1HTEpEeCH B
cymi.

CTOCOBHO KpUMIHAJIBHOIO IMpolecy, NpuHIMN MyOniuHocTi (odimiiHOCTI) O3Ha4ae
BUKOHAHHS BIJNOBIAHMMHU J€P’KaBHUMHU OpraHaMH JIsJIBHOCTI 3 MOPYILEHHS, PO3risiay 1
BUPILLICHHS KPUMIHAJBHUX CIpaB B IHTEpecax CYCIIbCTBA 1 JEprKaBM, HE3AIEKHO Bij
po3cyay 3alikaBieHUX ocib. i opraHiB mpoKypaTypH, CIIJICTBA, MI3HAHHS, CYAY 3 LIbOTO
HNPUHIUITY BUTIKAIOTh TaKi 000B’A3KH:

1)  Oyayuw moiH(GOPMOBAaHMMH MPO BUMHEHHH 3J0YMH, I 0COOM 3000B’sI3aHI MOPYIIUTH
KPUMiHAJbHY CIpaBy, PO3CIiAyBaTH Ta MepelaTH Ha BHUPIIIEHHS CyIy He3aJeKHO BiJ
TOT0, YH € BIJIOBIJHE MPOXaHHS Ha i€ TOTEPILIOro;

2)  3’sicyBaTd BCi CYTTEBI JUIs CIIpaBH OOCTaBHHH, CIIUPAIOYHCH, TIEPII 33 BCE, HA OCOOUCTY
1HIL[1aTUBY;

3)  Ha mpokypopa MOKJIagaeThcsi 000B 30K MepeaTH 3aBepIleHy CIpaBy 10 CyAy, A€ BiH
IIPU PO3IJISAL CIIpaBU MIATPUMYE OOBUHYBAUECHHS,

4)  cyn 3abe3neuye BceOiuHe i BUUEpITHE 3’CyBaHHS 00CTaBUH cripaBu. BiH He 0OMexeHu i
JIOKa3aMHu, 1110 TPEICTaBlIeHI OOBUHYBAYECHUM, 3aXUCHUKOM, MIJICYTHUM, a CAMOCTIHHO
nepeBipsie HEOOXiIH1 T0Ka3H 1 3’ICOBYE BaXKJIMBI /U1 CIIPaBU OOCTaBUHU;

5)  cyxa 3000B’s13aHUN yXBAJIUTH PIllICHHS, HE 3BAYKAIOUM HA TYMKY 1HIIMX OCIO, 10 BEIyTh
CIIpaBy.
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Otxe, ocoOu, MO BEIyTh MPOIEC, 3000B’s3aHI B CHIIy CBOTO IOCAIOBOTO MOJIOKEHHS SIK
YIOBHOBAXEHI JEP’KaBOIO BCEOIYHO, TTOBHO 1 00’ €KTUBHO JOCIIKYBaTH OOCTAaBUHH CIIPABH,
MPOSIBJIATH 1HIIIATUBY Yy BIPOBAHKEHH] BCIX HEOOXITHUX JUIsl JOCATHEHHS ICTUHU JTiH.

Came B cwily NPUHIUIY TyOJIYHOCTI MUTAaHHA TPO peani3aiiio IpaB, M0 HAAAIOTHCS
OOBMHYBAaY€HOMY Ta IHIIMM YYacCHUKaM IIpOIeCcy, HE € JMIIe X NPUBATHOIO CIIPABOIO,
HEIIKaBOIO IS 1HIIOTO Cy0’€KTYy — KOMITIETEHTHOI oiriiHoi ocoou. Came BoHa 3000B’s13aHa
B HEOOXIJHUX BUMNAJIKAX MPHU3HAYUTH OOBHHYBAUEHOMY 3aXHMCHHKA, 3aJy4UTH IepeKiagayda
70 TPOBALKEHHS CHIAYMX i, y TOMY YHCIi 1 B THUX BHIaJKaX, KOJU OOBHUHYBAYCHI
(i 103prOBaHi, MiJICy/H1) HE TIIBKHA HE 3asBISIOTH BIAMOBITHUX KJIOMOTaHb, & i 3aNepedyyloTh
MPOTH iX y4acTi B MPOIIEC]; po3’sICHIOBATH IpaBa oci0, 1o OepyTh y4acTh Y CIpaBi 1 TO,
KOJIM OCTaHHI HE IIKaBIATbCA HUMH. SIK BUHATKH 3 NPUHIMITY MyOJIIYHOCTI CIIpaBH Tak
3BAHOTO TMPUBATHOTO OOBHHYBAUEHHS, SKI TMOPYIIYIOTBCA 3 IHIIIATUBH IOTEPIILIOTO,
OiATpUMYBaHi OOBMHYBA4YEHHSIM, 1 MOXYTb 3aKpUBATUCh Yy BHIIAJKaX, KOJIH CTOPOHHU
JOCSTal0Th IPUMHUPEHHSI.

[ToHATTS 3aXUCTYy 3 TOYKM 30py KPHMiHAIBHO-TIPOLIECYaJIbHOTO IpaBa O3HAayYae (YHKIIIO,
crpsiMOBaHy: 1) Ha CIPOCTYBaHHS OOBHHYBAYCHHS; 2) Ha TPUBEACHHS (OPMYIIOBAHHS
OOBHHYBAYCHHS Y BIAMOBIIHICTB JI0 TIOKa3iB, 10 310paHi y crpasi, TOOTO (aKTHIHO TOKA30BY
TISUTBHICTh  BIAMOBIIHUX MOCAAOBUX 0ci0. 3axucT BiJ OOBHHYBAaYeHHs 3 TOUYKH 30Dy
MaTepiaJbHOrO TIpaBa Iepeadadae 3alepeueHHs CTOPOHW 3aXHCTy Moa0  (akTiB,
BCTAQHOBJIGHUX Yy CIpaBi, X IOPUAUYHOI KBamidikallii, 03HaK, 110 XapaKTepU3ylTh Cy0’€KTa
IpoIeCcyalibHOI TisSUTbHOCTI (HAaNpHKIIa, BiK) Ta iH. 3a0e3nedeHHss 00BUHYBaYeHOMY IpaBa Ha
3axKCT, HA BIIMIHY BiJl MPOCTO IMpaBa Ha 3aXHCT SK CIIEMEHTa CTaTyCy OCOOH, € TOHATTAM
OUTBII IIMPOKUM, OCKUIBKM Tependadae He TUTBKH OCOOWCTY IiSUTBHICTH Y BiJMOBiIHOMY
HAMpPSIMKY, a i TISIBHICTh 1HIIMX YYACHUKIB IPOIECY 3 pealizaiii mpaB i 3aKOHHUX 1HTEPECIB
OOBMHYBAaYE€HOTO 3 METOI0 IPABWJIBHOTO BHPIMIEHHS CIPaBH 1 BHUHECEHHS 3aKOHHOTO 1
OOIPYHTOBAHOTO BHPOKY.

[TyGmiyHMiA XapakTep KpUMIHAIBHOTO MPOIECY BU3HAYAE MPABUIIO B3AEMOBITHOCHH MiX HOTO
yyacHMKaMu. HaliBaxuBINIl 3 HUX HOJSATAlOTh Y TOMY, IO TUIBKH 0co0a, sKka Bee Mmpoliec,
Ma€ MpaBO BUPIIIYBAaTH MO CYTI yCl MHUTaHHA, 10 BUHUKAIOTH 1] 4Yac KPUMIHAIBHOIO
cyaounHcTBa. OOBHHYBau€HHH, 1HIII 0COOM peali3yloTh CBOI IpaBa uepes Aii 1 pillleHHs IUX
1nocaioBuX 0ci6. Foro KOHKpeTHi HpaBa KOPECIOHIYIOTh 000B SI3KM BiIOBITHAX TI0CAI0BHX
oci6 3 ix 3a0esmeueHHs. [IpuHUMDOBMM € 3a0e3MeyeHHs @paBa Ha 3aXHCT CcaMe
0oOBHHYBaueHOMY (1/103pIOBAHOMY, MiJICYHOMY), a HE IHIIUM Yy4aCHUKaM IpOLECy, Mepea
SIKMM CTOITh 3aBJAaHHS 3aXMUCTY IpaB 1 3aKOHHUX 1HTEPECIB.

CrocoBHO O0O0OBHHYBau€HOTo (I1I03PIOBAHOTO, IMIJICYAHOT0), 3MICT TOHSTTS ,,3aKOHHHUI
iHTEepec” (OPMYIOTh TaKi MOJTOKEHHS:

1) He OyTH MNPHUTATHYTUM JIO KPUMIHAIBHOI BiJOBIIATBHOCTI 3a 3JIOYUH, IO HOTO
HACIPaB/ii BiH HE CKOIB;

2)  j;omaraTHCs BCTaHOBJIEHHS OOCTaBHH, IO MTOM SIKIIYIOTh BiAMOBIAaIbHICTD;

3) 3a3HaBaTM MOKapaHHS, 3acO0iB MPOLECYaJbHOrO TMPUMYCY, BIAMOBITHO IO CTYIEHS
y4acTi 1 BUHU Y CKOEHOMY 3JI0YHHI.

[TpuHIMN HETOTOPKAHOCTI 0COOM B KPUMIHAJIBHOMY TIIPOLIECI TapaHTYeTbCS TaKUMH
3a0opoHamu: 1) 3a00pOHOIO0 3aCTOCYBaHHSI HE3aKOHHOTO (PI3UYHOTO MpUMYCY; 2) 3a00pPOHOI0
3aCTOCYBaHHS HE3aKOHHOTO IICHXIYHOTO MNpUMYCY; 3) 3a00pOHOI0 OOMEKEHHS 0COOUCTOl
cB0OOOIM. 3aranom, 1€l TPUHITUT 03HAYAE TIEBHUM PEKUM B3a€EMOBITHOCUH MIXK JIEP’KaBOIO, 11
opraHamM 1 TpoMajsiHaMH. Be3yMOBHO CYTTEBOIO TapaHTI€0 NPUHIUIY € mepeadavyeHa
3aKOHOM BHIMOTa JI0 TIPOKYpOpa, Cyly HE BHUCYBAaTH HOBHX, JOJAATKOBUX OOBHHYBad€HBb
NOpIBHAHO 31 c(OpMyTbOBaHMMH B OOBHMHYBAJIbHOMY BHCHOBKY 0€3 ITOBEpHEHHsS Ha
J07aTKOBE po3ciiayBanus [3, ¢. 24-33].
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OTxe, mix yac miaAroToBku npoekty KoHctuTyiiii, komiciero Oyiau HampaiboBaH1 MMOJIOKEHHS,
Kl CTald TEOPETHYHOI OCHOBOIO IS 3aKPIIUICHHS IIMPOKOi 1 JAEMOKPATHYHOI MaiTPH
NPUHIUIIB KPUMIHAJIBHOTO TpaBoCcyAasd. BoHu crtanu HagOaHHSIM BITYM3HAHOI IPaBOBOI
CHCTEMH.
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In the article investigates the problem of allocation of essential features and determines the facts of
the legal definition in municipal law on the analysis of existing legislation and by summarizing
existing research and theoretical perspectives of scientists in the general theory of law and other
areas of law.
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municipal norms.

Bposuenko H.B. JIOPUINYECKUE ®AKTHI B MYHUILIMITAJIBHOM IIPABE: ITPOBJIEMBI
OIIPEJEJIEHUA JEOUMHUIIMU N XAPAKTEPUCTUKA CYIIHOCTHBIX ITPU3HAKOB /
3anopoKCKUM HAalIMOHAIbHBIA YHUBEPCUTET, Y KpauHa
B cratee wnccnmenmyrorcst mpoONEeMBl BBIIENCHUS CYIIHOCTHBIX TPH3HAKOB M OMNPEACICHHS
AeuHAINY I0pUANYECKUX (PaKTOB B MYyHHIMIIAIHHOM IIpaBe Ha OCHOBE aHAIHM3a ACHCTBYIOLIETO
3aKOHOJATENbCTBA M ITyTeM OOOOLICHUS CYIIECTBYIOIINX HAyYHO-TEOPETHUECKUX TOYEK 3PEHUS
yUYeHBIX B 00IIIel TeOpUH NpaBa U APYTUX OTPACIIAX MPaBa.
Knouesvie cnosa: iopuduyeckuii ¢axm, mecmuoe camoynpagienue, meppumopuaivHas 00uuna,
MYHUYUNANbHOE NPABO, MYHUYUNANLHO-NPABOBbIE OMHOUWEHUSA, MYHUYUNATbHO-NPAGO6As HOPMA.

bposuenko H.B. IOPUJIMYHI PAKTU B MYHIIUIIAJIBHOMY TIIPABI: TTPOBJIEMU
BU3HAYEHHS AE®IHILII TA XAPAKTEPUCTUKA CYTHICHUX O3HAK / 3anopisbkuit
HalliOHANBHUI YHIBepcHuTeT, Y KpaiHa

VY craTTi JOCHIIKYIOThCS MPOOJIeMH BUAUICHHS CYTHICHHX O3HAaK Ta BHU3HAauYeHHA AediHimii
IOPUINYHUX (DAKTIB Yy MYHIIMIIATEHOMY TpaBi Ha IJACTaBi aHANi3y YHMHHOTO 3aKOHOJABCTBA Ta
IUIIXOM y3arajdbHEHHS ICHYIOUMX HayKOBO-TEOPETHYHHX TOYOK 30pY HAYKOBIIB Y 3arajibHIH
Teopii mpaBa Ta IHIINX TaTy3sX MpaBa.

VY mpomeci AOCHi/KEHHS BU3HAYEHO, MIO IIEBHUM JKUTTEBMM OOCTaBMHAM HE IPHUTaMaHHI
IMaHEHTHI BIACTUBOCTI OYTH YH-TO HE OYTH IOPUINYHAMHU (paKTaMU, BOHH CTAIOTh IOPUIMIHIMH
TIABKH TOAI, KOJIM Take 3Hau€HHA M HaJaeThCsl HOpMaMH IpaBa. HopMmaTHBHE 3aKpiIUICHHS
IOpUAMYHUX (aKTIB JI03BOJISE 3aKOHOAABII0 TOHKO BiJUyBaTH TIpOLECH 1 SBHUINA, SIKi
BiZIOYBaIOTHCSl B JKUTTI CYCIIBCTBA, 1 ONEPATHBHO BIUIMBATH Ha HUX. UMM TouHime (akTH4HI
MOJIeJIl KUTTEBUX OOCTaBMH IPOIKCAHI y HOPMAax MpaBa, THM INUPIIE MOXJIHUBOCTI IPaBOBOTO
perystoBaHHs i€l TiHCHOCTI.

s Bu3HavueHHA AediHinii opuandHuX (akTiB y MyHIIUIIaIBHOMY IpaBi Oyin mpoaHaji3oBaHi
cnenudiyHi O3HAKH, NMpUTaMaHHI M. 30KpeMa Taki, SIK KOHKPETHICTb, COIliajbHA 3HAYYIIICTh,
HOPMaTHBHICTb, ()OPMai30BaHICTh, Ayalsli3M IPaBOBOi MPUPOJIH, 000B’I3KOBICTh, NPEIMETHICTS.
Takox cepes CyTHICHMX O3HaK BHOKpEMJIGHI Taki: IOPHAMYHI HACTIJKH MOXKE CIIPUYMHSTH SIK
(axT HasgBHOCTI, TaK i (haKT BiACYTHOCTI NEBHOI OOCTABUHM UM SIBUINA; IOPUINYHI (PaKTH MaIOTh SIK
00’€eKTHBHE, TaK 1 Cy0’€KTUBHE NOXOJ/UKEHHSI, TOOTO MOXYTh OYTH SIK JiSIMHU NPUPOJHUX SIBHIL, SIKi
HE 3aJIe)KaTh BiJ BOJI JIFOAWHH, TaK 1 CBIIOMHMH BOJBOBHUMH JiIMH Cy0’ €KTiB MyHIIIUIIaJIbHO-
MIPaBOBUX BiTHOCHH, IOPUAWYHI (PAKTH BIACTHBI KOHCTHUTYLIHHUM IIPaBOBIJHOCMHAM Ha BCiX
CTalisfX — BUHWKHEHHI, 3MiHI 9¥ IPUITUHEHH]; CIPUYHHATH [IPABOBI HACIIIKA MOXe SK OAHH (axT,
Tak i IX CyKynHicTh ((pakTH9HI CKIIa 1) TOLIO.

OTtxe, ropuan4Hi (aKTH BUCTYNAIOTh aKTUBHHUM, ITI€BHM €JIEMEHTOM MEXaHi3My MYHIIHIAIbHO-
MIPaBOBOTO PETYIIOBaHHS. [X 3aKpiIUIeHHS B 3aKOHO/IaBCTB1 BUKOPHUCTOBYETHCS SIK OMH 13 3aC00iB
BIUIMBY Ha MOBEAIHKY Cy0’€KTiB MyHILHUIAIbHO-TIPAaBOBUX BifHOCHH. [IpoTe He ciij 3a0yBaTH Npo
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0COOJIMBY CYTHICHY MPUPOAY IOPUANIHOTO (aKTy B MYHIIIUTIAIILHOMY TIpaBi, aJ’Ke 3 OJHOTO OOKY
BiH iCHY€ B IOpUANYHIA HOpMi 5K (hakTHuHA MOJENb (chepa IOPUINTHO HAIEKHOTO), a 3 1HIIOTO
0OKY BHCTYIIA€ SIK pealibHa 00CTaBUHA CYCIIIBHOTO XUTTA (chepa 00’ €KTHBHO iCHYIOUOTO).

IOpunnuni GakTy B MYHIIIUIAIHHOMY IIpaBi NPOMOHYEThCS BH3HAYATH SK KOHKPETHI JKUTTEBI
00CTaBMHM YM SBHINA MIHCHOCTI, IO MAalOTh CYCIUIBHO-TIONITHYHE 3HAYEHHS IJIsI MiCIIEBOTO
CaMOBPSTyBaHHS, HAsBHICTH (UM BiIICYTHICTB) SKHX 3aKPIIUTIOETHCS B MYHIITUIIAIHHO-TIPABOBIH
HOpPMi Ta OOYMOBIIOE JWHAMIKY MYHIIWIAJIbHUX IIPABOBIAHOCHH, HAAULIOUM CY0 €KTIB
MYHIIMIIATBHO-TIPAaBOBUX BIIHOCHMH KOHKPETHUMH CYO’€KTHBHMM IIpaBaMH Ta IOPHIMYHUMHU
000B’sI3KaMHu.

Kniouoei  cnosa: iopuduunuii - gaxm, Mmicyese camospAOy8anus, MepumopianvHa  2pomaoa,

MYHIYunanvie npago, MyHiyunaibHo-npagosi 8i0HOCUHI, MYHIYUNATILHO-NPABOSA HOPMA.

Municipal law is one of the newest areas of law that is under research and theoretical
formulation and recently acquires with high-quality development and a renewed
understanding of the nature and content. Consolidation on normative level the actual
circumstances of models and phenomena of social life, which with the advent of reality are
legal facts and transform abstract rules to specific municipal relationship is one priority
massive of social modernization and optimization of local government.

Over the past decade in Ukraine due to dramatic changes in the socio-political system,
because of the change in the centralized management in most areas of public life came to
market economy, recognition of diversity ownership, political pluralism, internationalization
of social life and other democratic reforms in all spheres of social relations — social,
economic, political, spiritual, cultural and so on. The relevance of the study of legal facts in
municipal law is been enhanced by the fact that in today’s state, as the economic, political and
social changes that are specific to countries in the process of reform and the need to provide a
scientific basis to design regulation according to actual needs.

During the development of municipal law relationships we can say that they are very dynamic
and mobile, reflecting the changes taking place in the politico-legal society, they arise
constantly changing or terminated due to various reasons, the facts in the life of the
community or individual members. However, for these facts to become legal significance that
they have to cause the movement of municipal law relationships, it is necessary on spread
these actions legal norms.

The purpose of this article is to highlight the essential features and determine the facts of the
legal definition of municipal law with help of research and analysis of existing legislation and
by summarizing existing research and theoretical perspectives of scientists in the general
theory of law and other areas of law problems.

Legal facts in municipal law are less explored legal category, although the legal regulation of
social relations in the number of seats and legal facts are in the process, also attention is paid
to both in the Soviet and in the modern scientific literature, namely among researchers
including: Batanov, Brovchenko, Ebzyeyev, lvanov Kazanchyev, Kozlova, Kostjukov,
Kutafin, Luchin, Pohorilko, Fedorenko, Stryekozov, Suprunyuk, Todyka, Shumsky and
others. The study of the problem about determining the legal nature of the legal facts in the
municipal law has special scientific interest, because of its solidity and insufficiently study.

Before proceeding to the characterization of the legal facts in municipal law it should be noted
that the industry does not belong to the basic (core) areas of law as it has a complex
(secondary) character and a close relationship with many branches of law, rules which ensure
systematic functioning of all institutions of local government (local elections and referendums
and other forms of municipal democracy, territorial communities of local governments, local
councilors, the executive bodies of village, town, city and district councils, service in local
government, village, town and city mayors; associations of local governments, local
government and local finance, and accountability of local government officials, local
government guarantees, community organizations, etc.) and deals with the social, economic,
cultural, spiritual and otherwise within the territorial community.
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So, the specificity of the subject of municipal law stipulates that the industry is closely linked
to the constitutional, administrative, civil, land, finance and others branches of law. Thus,
given the foregoing consider it is appropriate legal facts in municipal law to be viewed
through the prism of other areas of law summarizing positive achievements in solving this
problem.

In the general theory of law, Ivanov believes that legal facts are the direct basis of the citizens
subjective rights in a particular relationship and they take place in the mechanism of self-
regulation, arguing that the fact that they are a necessary component in the transition from
state regulation of social relations to the individual, sub normative regulation [1, p. 32].

Another view is held by Osnovin who understands that the legal facts are only the condition, which
is associated with a rule of law, modification or termination of the legal relationship [2, p. 26].

Legal facts, according to Kechek’yana, are "facts or events, the presence of which rules of law
associated occurrence of certain legal consequences, ie the origin, modification or termination
of legal rights or obligations of any other person” [3, p. 161]. Therefore, in his opinion a
prerequisite of, modification or termination of the relationships are rules of law, which
expressed the will of the state and that they associate with certain facts to legal consequences
in all specific cases where these facts are adequate to the law. In the absence of such law acts,
their contents are not legally relevant and have no legal relationship cause. Although he
agrees, that the immediate cause of modification and terminations of relationship are still
legal facts.

According to Skakun legal facts are specific social circumstance (event, action, state), which
is the basis for the occurrence of certain legal consequences. Scientists believe that if there is
no law without legal facts there can’t be any relationships [4, p. 605].

Nahrebelnyy and Rabinowitz believes that legal facts can be only those facts which entail
certain legal consequences, specify the content of reciprocal rights and duties of the law
subjects.[5, p. 981].

Another scholar Marchenko indicates that legal facts are the various life circumstances,
conditions and factors that are defined in the law, to be exact — in their hypotheses, serve as a
prerequisite of modification and termination of relationship, entail subjective rights and legal
responsibilities of participants which are provided with legal and state coercion [6, p. 664-665].

The ideal model of legal fact (legally defined) establishes in the hypothesis of a legal norm (or
several rules). "In the practice of law — said the Nedbaylo — establishing actual hypothesis
(actual composition) merges with the installation of hypothesis standards. But between
hypothesis and model the fact should not be equate. Hypothesis it is an element of the legal
order, linked to other elements — disposition or sanction. They are not the same in scope: a
model of a complex legal fact (the actual composition) can be assigned to several hypotheses
of legal norms [7, p. 104-105].

All these thoughts that have been expressed by soviet and modern scholars concerning the
general theory of legal facts in future will be accepted and taken into account during the
forming the overall concept of legal fact in the municipal law of Ukraine.

The Ukrainian scientists and constitutionalists, who have researched the theory of
constitutional legal facts, including Todyku and Suprunyuk [8, p. 36], like other researchers
[9, p. 17], consider that a legal fact preceded the emergence of constitutional and legal
relationship with it begins the implementation of constitutional and legal norms and by the
facts of the legal entity becomes a party to the relevant relationship, he is the owner of certain
rights and obligations’ bonds.

Other scientists Kolodii and Oleinik, mark an important role in the mechanism of legal facts
ensuring the rights and freedoms and duties of man and citizen and determine their specific
life circumstances as stipulated by the law, which are determined the emergence, change and
termination of relationship [10, p. 239].
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In the electoral relationship Todyka [11, p. 131] believes that the basis of their appearance are
legal facts which are an appropriate living conditions, that rules associated with a suffrage,
modification or termination of election relationships. These findings, scientist believes, that are a
result of legal recognition of such state law. In general, the legal facts play an important role in the
electoral process because they associate the rules of the electoral law of real social relations.

More fundamentally legal facts in constitutional law are investigated by Pohorilko and
Fedorenko, who injects into the constitutional law such legal category as "constitutional legal
fact” and define it as "prescribed or authorized by the constitutional and legal norms cause or
consequence of activity or behavior of the constitutional and legal relations, or the objective
circumstances that contribute to the emergence, change and termination of the constitutional
and legal relations™ [12, p. 497]. They are also supporters of the dualistic theory of
constitutional legal facts, which means that they can be both a cause and a consequence of the
constitutional and legal relations. Also Pohorilko and Fedorenko believe that legal facts are
important part of legal referendum, which gives them a finished appearance [13, p. 34].

Also in constitutional law legal facts are determining how specific life circumstances or
aspects of reality which have social and political importance, the presence (or absence) of
which is fixed in the hypothesis of constitutional and legal norms and determines the origin,
dynamics or suspension of constitutional relations [14, p. 6].

Legal facts in municipal law are fundamentally studied by russian scientist Kostyukova,
which defines them as the real life events that are leading municipal-law in motion, causing
its implementation in legal relations, transforming the subjects of municipal law in specific
subjects of municipal relations. The author is a supporter of the theory under which the legal
facts are the active element of an effective municipal legal regulation of local government.
The author understands the legal facts in municipal law like the circumstances of life or real
life events that lead municipal-law in motion, determine its implementation in legal relations,
transforming the subjects of municipal law in specific subjects of municipal law relationships
[15; with. 122].

Certain life circumstances are not appropriate to have inherent properties or to be or not to be
some legal facts, they are legal only if they are given a meaning by law. Statutory legal facts
allow the legislator to feel subtle processes and phenomena that occur in society, and
promptly act on them. The closer the actual model to life circumstances prescribed in the law,
the greater the possibility of regulation of this reality.

To understand the nature and content of the legal definition of a fact in municipal law we should
identify the specific features inherent to this legal phenomenon:

Specificity. It consists in the fact that the legal facts are always the specific objective
phenomena of social life that are the real actual circumstances, events or processes of social
or natural disasters occurring in some specified period of time in a particular area. They
should have an objective expression, because it cannot be abstract concepts, thoughts, inner
mental state entity. Legal facts should always be phenomena of the material world, which are
actually transform an abstract model of the actual circumstances, events or municipal legal
norms in specific subjective rights and legal responsibilities in municipal relations.

The social significance. It is driven by direct connection between the legal facts of social
relations. It means that not all life circumstances, but only those which are, because of the
importance to the community, state, etc., enshrined, provided legal norms as common link
between general software and specific regulation of social relations or practice real subjects.
If certain conditions or events are not related to the social reality they have no legal value, for
example: changing seasons, the light of the sun or moon, rain, snow, etc.

Normativity. Actual modules of events or circumstances must be defined in normative legal
rules hypothesis because it is due to rule of law among many vital facts determined by the
facts of legal significance, by which arise, develop and operate municipal relationship.
According to Article 18 of the Law of Ukraine "On Service in Local Government™ maximum
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age being employed in local government is 65. That is, in this case the person attains the age
of 65 has legal value, as predicted in the hypothesis of municipal legal norms and entails legal
consequences, such as termination of the relevant relationships.

Formalize. Legal facts in municipal law have legal consequences only their due execution and
attestation of the relevant authorities and officials.

The legal nature dualism. Legal facts in municipal law can be both a cause prerequisite of
municipal law relationships and their consequences, result. Moreover, even the same legal
fact can be law making, law stopping and law stopping at the same time. For example,
according to Art. 4 of the Law of Ukraine "On Status of Local Councils” opening of the first
session of the newly elected city council is both law making fact for deputy who gets powers
for the first time, law stopping to the deputy, whose term ended and law changing for deputy
who was elected for another term.

Necessity The legal fact is an integral part of the structure of municipal law relationships
because without it municipal legal relationship cannot occur, change or stop. Traditionally,
the structure of municipal law relationships consists of such elements as object, subject,
content and legal fact.

Obijectivity. Legal facts carry information about the state of social relations that are the
subject of legal regulation of municipal law, that the state of social relations that arise in the
solution of local communities, authorities and officials of public authority in local matters, as
well as providing locally rights and freedoms and legitimate interests of local groups and
social groups. With this feature depends on the sectoral belongings of legal facts.

So legal facts are the active element of an effective mechanism for municipal legal regulation.
They consolidate in the legislation used as one of the tools to influence the behavior of
subjects of municipal relations. But, we shouldn’t forget about the special nature of the
essential legal fact in municipal law, because on one hand it exists as a legal norm, the actual
model (juridical proper), on the other hand serves as a real fact of social life (objectively
existing realm).

However, the above features of the legal facts in municipal law are not exhaustive, and
therefore not fully provide insight on the legal nature of the studied phenomenon. For
example, to the features of the legal facts in municipal law may be also include the following
features: legal implications may be caused by the fact of the presence (a deputy may be a
person who is a citizen of Ukraine and who has attained on election day 18 years), and the
absence of specific circumstances or phenomenon (a deputy cann’t be a citizen of Ukraine
who has been convicted for committing an intentional crime, if the conviction is not canceled
or withdrawn in accordance with the law); legal facts are both objective and subjective origin,
that can be as acts of nature, which are independent of human will (birth, snowfall, floods,
death of a person) and conscious volitional actions of municipal entities, legal relations (order
village, town mayor, city council decisions, legal facts inherent constitutional legal
relationships at all stages — forming, changing or stopping ; may cause legal consequences as
a fact and a set of (actual compositions) and others.

Summarizing the above given scientific and theoretical positions of scientists in different
areas of law and specific range of selected features, we can determine the legal facts in
municipal law as a specific life circumstances or aspects of reality that have social and
political significance for the local government, the presence (or absence) of which fixed in
municipal legal norms and determines the dynamics of municipal legal entities giving
municipal law relationships specific subjective rights and legal responsibilities.
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BJIOCKOHAJIEHHSA KOHCTUTYIIHHO-IIPABOBOI'O PETI'YJIIOBAHHS

BILTUBY 'POMAJICHBKOCTI HA IIPUVHSATTS
HOPMATHUBHO-IIPABOBUX AKTIB B YKPAIHI

Hecreposuu B.®., k.10.H., JOLIEHT

Jlyeancoruil oepoicasruil yHigepcumem eHympiuwinix cnpas imeni E.O. J[lioopenka
(wnester@mail.ru)

VY crarTi po3kpuTa NpoOiieMaTHKa BIOCKOHAJICHHS KOHCTHTYIIHHO-TIPABOBOTO PETYIIOBAHHS
BIUIMBY T'POMAaJICEKOCTI Ha IPUHHATTS HOPMaTHBHO-TIPAaBOBHX aKTiB B Ykpaini. KorcraToBaHo, 1m1o
cydacHa MOJIeNb B3a€EMOJii OpraHiB MyOJiuyHOI BIaJM Ta TPOMAACHKOCTI Mae 3abe3rnedyBaTH
3aJI0BOJICHHS IIpaB Ta IHTEPECIB Pi3HUX COLIAIBHHUX TPYI 1 peaizalio e(peKTHBHOI JiepKaBHOI
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TIOJIITUKH, BPaxoBYIOYM TOTpeOy 30aJlaHCyBaHHS I1HTEpECiB HaIlilOHAILHOTO, TPYIOBOTO I
THAWBIAyaTbHOTO PiBHIB.
Knouosi  cnoea: koHcmumyyilino-npagose pecynio8anHaA, GNAUS, 2POMAOCLKICMb, NPUUHAMMS
HOPMAmMueHO-nPpAagoeux akmie, Yxpaiua.

Hecreposnu  B.®. COBEPHIEHCTBOBAHME  KOHCTUTYLIMOHHO-TIPABOBOI'O
PEI'YJIMPOBAHVA BJIMAHUA OBLIECTBEHHOCTU HA IIPMHATHUE HOPMATUBHO-
IMPABOBBIX AKTOB B YKPAUMHE / Jlyranckuii rocyiapcTBEHHbBIH YHUBEPCUTET BHYTPEHHUX
nen uM. 3.0. lunopeHko, Ykpansa
B cratee packpelTa npoOieMaTHKa  COBEPIIEHCTBOBAHUS  KOHCTUTYLIHOHHO-TIPABOBOTO
pEryjIMpoBaHUsl BJIMSHHS OOLIECTBEHHOCTH HA IPHUHATHE HOPMATHBHO-NIPABOBHIX aKTOB B
Vkpaune. KoHcrarnpoBaHo, 4TO COBpEMEHHas MOJIENb B3aHMOJCHCTBHS OPraHOB ITyOIMYHON
BJaCTH M OOINECTBEHHOCTH JIOJDKHA OOECIeYMBaTh YAOBICTBOPEHHE IIpaB M HMHTEPECOB
Pa3MMYHBIX COLHMANBHBIX TPYNI U peanu3anuio >(pQeKTHBHOW TOCyZapCTBEHHOW MOIMTHKH,
YUUTBIBas MHOTPEOHOCTh COANaHCHPOBAHWS HMHTEPECOB HANMOHAIBHOTO, TPYIIIOBOTO H
WHIVBHUIYaJILHOTO YPOBHEH.

Kniouegvie  cnoga:  KOHCMUMYYUOHHO-NPABOBOE — pecyauposanue, GuuaHue, 00WeCmBeHHOCHb,

NPpUHAMUE HOPMAMUBHO-NPABOBLIX AKMOG, YKpauHa.

Nesterovich V.F. PERFECTION OF CONSTITUTIONAL-LEGAL ADJUSTING OF
INFLUENCE OF PUBLIC ON ACCEPTANCE OF NORMATIVE-LEGAL ACTS IN
UKRAINE / Lugansk state university of internal affairs the name of E.O. Didorenko, Ukraine
This article deals with the problems of improving the constitutional and legal regulation of public
influence on the adoption of legislation in Ukraine. Ascertained that the current model of
interaction between the public authorities and the public must provide for the rights and interests
of different social groups and implement effective public policy, taking into account the need to
balance the interests of national, group and individual levels.

Strengthening the role of civil society in making regulations can be explained by two factors. First,
the currently most leading democracies in the world has the practical implementation of the
concept of «good governance», including through the development of public policy in the area of
«participatory democracy». It is a defining attribute of the necessary conditions for the public to
influence the adoption of regulations by the principles of openness, participation, accountability,
effectiveness and coherence of lawmaking. Secondly, the need for citizen participation in decision-
making, to some extent, public response to the crisis of traditional institutions of representative
democracy in Europe and the need to strengthen the legitimacy and effectiveness in the
development of legislative decisions.

Public influence on the adoption of regulations is only possible adjustment equal dialogue between
the public and the authorities. Thus, on the one hand, to create, not just declare the appropriate
constitutional and legal conditions, in particular by the principles of openness lawmaking, free
access to information and the availability of effective treatments involvement. On the other hand -
the imperative is to improve the constitutional and legal regulation in terms of promoting active
and proactive community that is able to represent and defend their interests and participate in
making regulations.
Key words: constitutional and legal regulation, impact, public acceptance of regulations, Ukraine.

Po3BuTOK cydacHOi JAeMOKpaTii HEpPO3pUMBHO INOB’SI3aHMN 3 MHUTAaHHAM IHCTUTYLIHHOIO
oopMiIeHHs BIUIUBY TPOMaJICBKOCTI Ha MNPUHHATTS HOPMATHUBHO-NIPABOBUX akKTiB. Yce
OlpIle HOPMAaTHUBHO-TIPAaBOBMX aKTIB TNpUilMaeThCs 3a 0Oe3nocepeiHboi  1HIIIaTUBU
IPOMAJICHKOCTI, 1 y4acTl Ta 3 ypaxyBaHHSIM IpoMaJicbkoi nymkd. Ha choromni 3miiicCHEHHS
BIUIMBY I'POMa/ICBKOCT] Ha MPUIHATTS HOPMATUBHO-TIPABOBUX aKTiB 00YMOBIIEHO IEPII 3a BCE
HEOOXIJHICTIO 3MiHM O00’€KTa Ta TNpeAMeTa IPaBOBOTO pPETyIIOBaHHS THUX ab0 I1HIINX
CycnibHUX BiIHOCHH. lle moB’s3aHO 3 PO3YMIHHSM TOTO, 110 ONTUMAIBHUM BHPILICHHSIM
KOHKpeTHOi mpoOsieMu Oyne He TOUmIyK HOBUX (opM y pamkax BXe ICHYIOUHX
MIPaBOBIAHOCHH, a 3MIHU CAMUX IMPABOBHX HOPM, SKi PEryJol0Th 1i CyCIiIbHI BiiHOCHHU. He
BUKIIMKAE CYMHIBY JTyMKa, IIO 3aKOHOJABCTBO Hapasi yac BXKE€ CIIPHUHMAETHCS HE SIK IIOChH
JaHe i akcioMaTW4He, a K XUBMHA Ta YyHHO pearyrouuii Ha MoTpeOM MEeXaHi3M, Yy SKOMY
MOXYTh OYyTH TMPUCYTHI KONi3ii, MpOTaJuHU ¥ 1HINI HEJOTIKW, BUKJIMKAHI HECBOEYACHUM
OPUAHATTSM ~ HEOOXITHUX HOPMATHBHO-TIPABOBHX AaKTiB 4YM, HAaBIaKH, BHECEHHSIM
JECTPYKTUBHUX 3MiH JI0 YUHHOTO 3aKOHOAaBCTBa [1, ¢. 148-149].
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Boanodac, B ykpaiHCBKIA Haylll KOHCTUTYIIMHOTO TpaBa CKJIAJIOCA TaK, IO 3/€01IBIIOTO
yBara BUEHUMHU TIPHUCBSIUYETHCS TMEPEBAXKHO TPATUIIAHUM Ta YCTAJIEHUM I1HCTUTYTaM
Oe3rmocepeIHpOI Ta MPEACTAaBHUIIBKOT aAeMokparii. Uepes 1e, y 3axigHid IOpUIUYHIN HayI
HaraJlbHl Ta BaXJWBI JJIs CHOTOJICHHS NUTAHHS, 30KpeMa I1HCTUTYIIHHE OQpOpMIICHHS
KOHCYJIbTaTHMBHOI JIEMOKpaTii Ta JEMOKpaTii ydacTi, yKe NaBHO € IMPEIMETOM LIMPOKOTO
€KCIIEPTHOTO OOTOBOPEHHS, y TOW Yac, KOJIM O3HaYeHa MPoOJeMaTHKa HaXKalb 3aJIUIIAETHCS
11032 yBarolw I'PYHTOBUX KOMIUIEKCHUX HAYKOBHX PO3BIJOK YKpaiHCHKUX JOCHiTHHKIB. Came
TOMYy Ha 4Yaci ¢GopMyBaHHS B HaIlil Jep)aBi HOBOI MapaJWrMU B3a€EMOBITHOCHH MiX
BJIQJHUMU THCTUTYIISIMU Ta TPOMAJICHKICTIO, 3MICT SIKOi MOJIATAE y BUPOOJIECHHI MIPUHITUIIOBO
HOBUX IIJIXOMIB, sKi 3a0e3reuaTh IMepexiag Big KOH(pPOHTaIli Ta KOHKYPEHINl [0
PIBHOIIPABHOTO MiajioTy Ta B3a€MOBHTIAHOI CHIBOpAaIli MK HUMH. YTBEpIPKEHHS TaKoro
dopmary B3aEMOBITHOCHH MOJJIMBE JIMIIE 32 YMOBU BIOCKOHAJCHHS KOHCTHUTYIIHHO-
NIPaBOBOIO PETYJIIOBAHHS BIUIMBY IPOMAJICHKOCTI HAa MMPUHHATTS HOPMATUBHO-TIPABOBUX aKTiB
B YKpaiHi, 110 1 € METOIO ITi€] CTATTI.

[TocuieHHs poIti TPOMANICHKOCTI Y IPUHHATTI HOPMATHBHO-TIPABOBHUX aKTiB MOKHA TIOSICHUTH
nBoma unHHUKaMu. [lo-mepie, Hapasi y OUIBLIOCTI MPOBIAHUX JAEMOKPATHYHUX JIEpPiKaBax
CBITy OTpHMalla TPAKTHYHOTO BTUICHHS KOHICHIliS «HAJICKHOTO ypsayBaHHs» («good
governance»), 30KpeMa uepe3 pO3BUTOK JepxaBHOI MONMITUKUA Yy cdepi 3abe3meueHHS
«1eMoKparii yuacti» («participatory democracy»). Ii BusHauanbHOIO 3acanor0 € CTBOPEHHS
HAJICKHUX YMOB JUIS TPOMAJICHKOCTI 3IHCHIOBATH BIUIMB HAa NPHUHATTS HOPMATHBHO-
MIPABOBUX aKTIB IIJISXOM 3a0€3MeueHHs] MPUHIUIIB BIIKPUTOCTI, Y4acTi, BiAMOBIIAIbHOCTI,
e(eKTUBHOCTI Ta IMOCIIIOBHOCTI Y HOPMOMPOEKTHIN MisIbHOCTI opraniB Biagu. [lo-gpyre,
notpeda 3alydeHHS TPOMAJSH OO0 NPUUHATTSA PIillleHb, CIYIIHO 3a3HAYAIOTh EKCIICPTH
Jlaboparopii 3aKOHO/AaBUMX 1HIIIATUB, — 11€ 10 IEBHOI MipH BiJNOBiAb CYCIIIbCTBA HA KPU3Y
TpaAULIHHUX 1HCTUTYLIH MPEACTaBHULIBKOI JeMOKpaTii B €Bpori 1 HEOOXITHICTh MOCUJICHHS
JICTITUMHOCTI Ta e()eKTUBHOCTI Y MPOIIeCi po3pOOKH 3aKOHOJABYUX PillleHb [2, C. 3].

ToMmy cydacHa Mojenb B3a€MOil OpraHiB MyOdiYHOI BIagW Ta TPOMAACHKOCTI Mae
3a0e3nedyBaT 3aJ0BOJICHHS IpaB Ta IHTEPECIB PI3HUX COLIAIBHUX TPy 1 peaizaiiro
e(eKTUBHOI Jep’KaBHOI TMOJITHUKH, BpaxoBYOUM NOTpedy 30anaHCyBaHHS IHTEPECIB
HAIllOHAJIHOTO, TPYyNoOBOro M iHAMBiAyanbHOro piBHIB [3, c. 234]. OueBHaHO, BKa3ye
ykpaiHcbkuil HaykoBeub [. JKapoBchka, NpH JOCHIIKEHHI JI€MOKpAaTMYHHMX MpOIECIB
HEOOXI1JTHO 3BaXKAaTH HA TYMKY TPOMAJICHKOCTI MPO JEpkKaBHY Biaay, 00 1HAKIIE I Blaja
Oyne BBakaTuCsl NeneriTuMHoio [4, c. 24]. Ha »anp, mogae 10 BHILE 3a3HAYEHOI TYMKHU
IHIIMH BITYM3HAHMNA BueHM B. ApTeMeHKo, Ha ChOTOJHI MPOLEC YAOCKOHAJIECHHS YHHHOTO
3aKOHOJIaBCTBA YKpaiHU B HANpPSIMKy YHOPMYBaHHSI OOOB’S3KOBMX Ul OpraHiB ITyOJIYHOI
BJIQ/IM Ta iX MOCAJOBUX OCI0 MpOIlelyp Ta MEXaHI3MIB BIUITMBY IPOMAa/ICHKOCTI Ha BiMOBIIHUX
eTarnax NpUHHATTS HOPMAaTUBHO-TIPABOBUX aKTiB € HEBUIIPAB/IAHO MOBIIBHUM [5, ¢. 7].

Orxe, (akTUUYHHUX CTaH PO3BUTKY CYCHUIBHUX BIJHOCHMH Ta BIJCYTHICTb IPYHTOBHHUX
KOMIUIEKCHUX HAyKOBMX JOCHIUKeHb Yy Il ramy3i y Hamii Jep:kaBi, CBIAYUTH IPO
HEJIOOLIHKY MOJJIMBOCTEH Ta MOTEHLIady BCTAHOBJIEHHS PIBHONPABHUX MapTHEPCHKUX
BITHOCUH MDK BIJIaJOI0 Ta TPOMAJCHKICTIO, 30KpeMa MiJ Yac MNPUIHATTS HOPMaTHBHO-
IPaBOBUX aKTiB. AHali3 PO3BUTKY I'POMAISHCHKOTO CyCIIbCTBAa B YKpaiHi, HarOJIOIIY€EThCS
B Yka3i Ilpesunenra Ykpainu «IIpo Ctpaterito aep>kaBHOI MOJITUKU CIPHUSHHS PO3BUTKY
TPOMAJITHCHKOTO CYCHILCTBA B YKpaiHi Ta MEPIIOYEProBi 3aX0Au MO0 11 peami3aiii» Bix 24
oepesns 2012 poky Ne 212/2012, cBimuuTh MpoO HASBHICTh KOMIUIEKCY HpoOjeM, Lo €
aKTyaJbHUMH SIK JJIs1 CYyCHUIBCTBA, TaK 1 A JepkaBU. SIK MiJICYyMOK, MO3UTUBHI MPUKIAAN
HaJlaro/UKeHHs: e(eKTHBHOI CHIBOpall MK oOpraHaMM BUKOHABYOi BJaJd, OpraHaMu
MICIIEBOI'O CaMOBPS/YBaHHS Ta IHCTUTYTaMH IPOMAaJITHCHKOTO CYCHIIbCTBA € MOOJAUHOKHMH,
a HE CHCTEMHOIO NpakTHKOW. PiBeHb B3a€MHOI JOBIpM MIX B0, MiJNPUEMHHUIIBKUMU

FOpuouuni nayku



51

KOJIaMU Ta IHCTHTYTaMH TPOMAJSTHCHKOTO CYCIJILCTBA € HHU3BKUM, IO TIPOSIBISETHCS Y
BiT9YKEHOCTI 3aMiCTh COJIJAPHOT BiAMOBIIaTHbHOCTI 3a CTaH CYCIUILHOTO PO3BUTKY [6].

Cxoxoi aymMku mnputpumyerbes W Kowmicis 3 mNUTaHp 3AIHCHEHHS HApOJOBIAIIS
Koncrurymiiinoi AcambOnei, ska y cBoiii JlomoBimi momo po3yMmMiHHA 1 peanizariii
KOHCTUTYLIHHUX MOJIOKEHb «BIIaJla HApOAY» 3a3Hauae€, IO CIIBBIIHOLICHHS i1€aJbHOTO 1
peanbHOTrO Yy 31HCHEHHI HApOIOBIAAs B YKpaiHi CBIIYUTH PO HasBHY OOMEKEHICTh (hopM
BOJICBUSIBJIICHHSI TPOMAJISIH, 3arpO3JIMBY BiIYYKECHICTh TOJOBHOTO Cy0’€KTa — YKpPaiHCHKOTO
HapoJy — BiJ BHpIIICHHS JCPKABHOKO BIJIAJIOI0, OPTaHaMH MiCIIEBOTO CaMOBPSTyBaHHS
CYCHUIBHO BaroMHX IMUTaHb PO3BUTKY KpaiHu [7]. ToMy OZHHMM i3 TOJIOBHUX BHKIIMKIB, SIKi
CTOSITh Ha TIOPSIZIKY IGHHOMY JIEMOKPATHYHOTO pe(hOpMyBaHHS TOJITHYHOI CUCTEMH Y KpaiHH,
€, HacamIiepe];, HeoOXiMHICTh OLIBII MOBHOI peasi3alii KOHCTUTYIIIHOIO mpaBa rpoMajsH
OpaTu ydacThb B YNpAaBIiHHI JEpPKaBHUMH Ta CYCHUIBHUMH CIIpaBaMH, 30KpeMa, depes
CTBOPCHHSI IHCTHTYIIIHHUX yMOB IS TPOMAJCHKOCTI 3IIHCHIOBATH BIUTUB Ha TPUHHATTS
HOPMAaTHUBHO-TIPABOBUX AKTIB.

Bin BuGopiB g0 BubOpiB, Haronomyetbes y Lopiunomy Ilocnanni IIpesunenta Ykpainu no
BepxoBHoi Panu Ykpainu «lIpo BHyTpilHE Ta 30BHIlIHE cTaHOBHIIE YKpainu B 2013 pouiy,
3MEHIIYETHCS KUTbKICTh TPOMAJISIH, SIKi OEpyTh Y HUX y4acTb. 3HAYHOIO MipOIO TaKa CUTYaIlis
3YMOBJICHA 3POCTaHHSM Y TPOMAJsiH BIAYYTTS OOMEXKEHOCTI MOKJIMBOCTEH BILTUBATH Ha
pPO3pOONIeHHsI Ta MPUHHATTS OpraHaMy BIaaM pilieHb. Tak, MOHAaj] TPETHHY CYCIIIbCTBA
(31%) BBaxkarTh, M0 HAMEHIIMI BIUIMB HAa BUPOOJICHHS JEP)KaBHOI MOJITHKH B YKpaiHi
MaloTh TpoMaasHu YKpainu. HartomicTe HalOLIbIIMIA, HA JYMKY TPOMaJsH, 3A1MCHIOIOTH
[Ipesunent Ykpainu (44,2%), Kabiner MinictpiB Ykpainu (30,6%), Bepxosna Pana Ykpainu
(27,9%) Ta Benukuii ykpaincekuii 0izuec (26,4%) [8, c. 197].

Otxe, monmpu HeaOWsAKYy AaKTyaJbHICTh MPOOJEMATUKU KOHCTUTYLIHHO-IPABOBUX 3acajl
BIUIMBY I'POMAaJICBKOCT] Ha NMPUHHATTS HOPMAaTUBHO-IIPABOBUX aKTiB, BOHA TaK 1 HE 3HaMIIIA
CBOI'O HAJIS)KHOTO BiJOOpaXCHHS Ha pIBHI KOMIUIGKCHUX HAYKOBUX JOCHIDKEHb Y
BITYM3HAHINA fopuauuHiil Haymi. Lle, cBOIM YMHOM, NPHU3BENIO 10 CIOTBOPEHOI'O PO3YMIHHS
KaTeropii «BIUIMB TPOMAJChKOCTI Ha TPHUHHATTS HOPMATHBHO-NIPABOBUX AakTiB», sKa
KOPECTOHAYETHCS 31€01TIBIIIOT0 Y HEraTUBHOMY KOHTEKCTI SIK TI03aIpaBoBa AisUIHHICTb.

3okpema, y PosnopsmxenHi KaGinery MinictpiB Ykpainu «IIpo cxBanenns Konnemmii
npoekTy 3akoHy Ykpainu «IIpo BIIMB rpoMaachbKOCTI Ha MPUHHATTS HOPMATUBHO-TIPABOBUX
akTiB» Bix 22 kBiTHA 2009 poxy Ne 448-p 3a3HavaeThcsi, L0 BIACYTHICTH B YKpaiHi
YHOPMOBAHUX TIPAaBOBMX MEXaHI3MIB BIUIMBY TI'POMAJCHKOCTI Ha MPHUHHATTS OpraHamu
Jep>KaBHOT BJaJu pillleHb, CTBOPIOE MEPEIYMOBH JJs ICHYBaHHS TaKOro SBUINA, SK
KBa3171001I0BaHHS, 110 MOCUJIIOE ICHYIOYl B CYCHUIBCTBI Ta JEp)KaBl KOPYNUINHHI PU3MKH 1
3arpo3u. Lle, y cBoro uepry, 3yMOBIIO€ BHHUKHEHHS psiy Hpobiem y cgepi MpaBoBOro
pEryoBaHHS BIJHOCMH TPOMAaJsH, IHCTUTYTIB T'POMAJSHCBKOI'O CYCIHIJIbCTBA, CYO’€KTIB
TOCTIOJIapPIOBaHHS 1 OpraHiB JEp>KaBHOI BIAH, I1X IMOCAJOBUX 1 CIyKO0BUX 0cCi0, sKi
noTpeOyI0Th HAralbHOTO PO3B’si3aHHs, a came [9, c. 5]:

—  BIJCYTHICTh HOPMATHMBHO-IIPABOBOTO PETYJIIOBAHHS METOJIB JOOIIOBaHHS, IO CIPHSE
PO3BHUTKY TaKuX ()OPM BIUTUBY Ha MPUHHATTS PIlIEHbh Ta HOPMATHBHO-TIPABOBHX aKTiB
OpraHamMH Jep>kKaBHOI BJIQAM, iX MOCAZOBUMH 1 CIYy:KOOBHUMH Oco0amM, fKi MaroTh
O3HAaKH KOpyMuii Ta KOPYNUIHHUX MAisHb, 3JI0YMHIB Yy cepi cinyx00BOi MiSIBHOCTI.
Uepe3 HeNeriTMMHUN XapakTep JIOOIIOBaHHS, BIJACYTHICTh B3a€EMHOIO KOHTPOJIIO
3aliKaBIeHUX 0ci0 ()aKTH BIAMOBIIHUX AisIHb MAIOTh JATEHTHHUH XapakTep 1 He MOXYTb
OyTH JJOBEJIeHi;

- BIJICYTHICTh TPO30POCTI NMPUNHATTS OpraHaMu Jep>KaBHOI BJIaAM, iX MOCAJOBUMH 1
CIIy>)kOOBUMH 0CO0aMM pillleHb 1 HOPMAaTHUBHO-TIPAaBOBHX aKTiB, IO HE JIa€ 3MOTHU
rpOMajsiHAM YITKO BH3HAYUTH KOJIO OCi0, 3alliKaBIEHUX Yy MPUHHATTI TaKUX aKTiB, y
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SAKUWA Crocid Ta Ha SKUX CYO’€KTIB 3IHCHIOETHCS BIAMOBITHUN BIUIUB, O0OCST
(iHaHCOBUX BUTpAT, CIPIMOBAHUX Ha IX peaji3alliio;

- MOIIMPEHHS HENpaBOBUX (OpM BIUIMBY 3alliKaBIEHUX oOcCi0 Ha CyJIoBi Ta
IPaBOOXOPOHHI OPraHH, 110 € HEPHUITYCTHMHUM;

— nedopMartis CycHibHOI TyMKH Mo JTOOIFOBaHHS SIK HETPAaBOBE SBUIIIE, 110 HETaTHBHO
M03HAYAETHCS HAa IPABOCBIIOMOCTI TPOMa/IsH.

BperynioBaHHS TpaBOBHX OCHOB 3a0e3MeueHHs BIUIMBY TI'POMAJCHKOCTI Ha TNPUHHATTS
OpraHaMH JIepXKaBHOI BIIAJM HOPMATHBHO-TIPABOBUX aKTIB Ta TOPSAAKY IPOBAKCHHS
7001CTCHKOT MISITBHOCTI, 3a3HavaeThesl y Po3nopskenni KaGinery MinictpiB Ykpainu «IIpo
cxBajeHHs1 Konuemnmii npoekty 3akony Ykpainu «lIpo BIJTUB rpoMajchbKOCTI HA MPUHHATTS
HOPMaTHBHO-IIPAaBOBUX akTiB» Bij 22 kBiTHs 2009 poky Ne 448-p, nacts 3mory [9, c. 5]:

- ONTUMI3YBAaTH JI1aJIOT MDXK CYCITUIBCTBOM 1 JIepKaBol0, 3a0€3MEYUTH BPax OBYBAaHHS ITiJI
yac TPUAHATTS HOPMATHBHO-TIPABOBUX AaKTIB IHTEPECIB T'POMAJSIH, IHCTUTYTIB
TPOMAJISTHCHKOTO CYCITUIBCTBA Ta CYO’ €KTIB TOCTIOAPIOBAHHS;

- 3a0e3MeynTH pIBHI MpaBa TPOMAJSH, IHCTUTYTIB TPOMAISHCHKOIO CYCHUIbCTBA Ta
Cy0’€KTiB rOCIOJAPIOBAHHS II0/I0 BIUIMBY Ha OPTaHU JICPKaBHOT BJIAJIM, iX TOCAIOBUX i
CITy’)k00BHX OCi0 Mg yac mpUUHATTS (y4acTi y NIPUHHATTI) HUMH HOPMaTHBHO-TIPABOBHUX
aKTiB;

- MOCWJIMTH TIPO30PICTh Ta €(EKTUBHICTh MISUIBHOCTI OpraHiB JEpKaBHOI BIIAIH, iX
MOCAZOBUX 1 CIy)KOOBUX 0Ci0O, aKTHUBI3yBaTH B3Aa€EMOMII0 3a3HAYEHUX OpraHiB 3
IrpOMaJsTHAMH,  IHCTUTYTaMH  TIPOMAISHCHKOTO  CYCIUJIBCTBA Ta  CyO €KTaMu
rOCIOJJapIOBAHHS;

— MIHIMI3YBaTl KUIBKICTh IPABOMOPYIIEHb, SIKI MAIOTh O3HAKH KOPYIIIii, KOPYMIIHHUX
TSTHB 1 37104KHIB Y cepi ciyKO0BOT NisIIbHOCTI IIUIIXOM 3alIPOBAKEHHS KOMITJIEKCHOTO
MeXaHi3My 3/{1ICHEHHsI KOHTPOJIIO 32 MTPOBA/KEHHM J001CTCHKOT JIISUIBHOCTI.

Pazom 3 Tum, mompum pedopMaTOpChKHii TIOTEHINad BKa3aHWX HOPMATHBHO-TIPABOBHX
MOJIOKEHb UYMHHOI'O 3aKOHOJABCTBA YKpaiHM, SKI HAaJal0Th MOXJIMBICTH TI'POMAaJICHKOCTI
3/IHCHIOBATH BIUIUB Ha HOPMOINPOEKTHY JisUIbHICTh OpraHiB Biaau 3arainoM, i Ilpesunenra
VYkpainu 30kpema, 111 HOpMAaTHUBHI MOJIO0XKEHHS 3/1e01IbIIIOr0 MalOTh JAECKJIapaTUBHUM XapakTep
1, HaXanb, He3abe3MedeHi MeXaHI3MOM iX peamizamii. YHacHigoK LbOTo, 3aJeKJIapoBaHi,
HacaMmIiepes], y BUIIe HaBeleHoMY Ykasi IIpesumenTta YkpaiHu BiIMOBiIHI 3aX0/AM, MAlOTh
HECHCTEMHHI Ta Ci30AMYHHIA XapaKTep, 0 aX HisIK HE CIIPHSIE CTAHOBJICHHIO TAPTHEPCHKUX
BIJTHOCHH MIX BJIJIOI0 Ta TPOMAJICHKICTIO B YKpaiHi.

3arajqpHO BIJIOMO, L0 T'POMAJSIHUH SK 1HJMBIAyaJbHUH YYaCHMK CYCHUIBHUX BIJHOCHUH HE
MOK€ €(EeKTUBHO TPOTHCTOSATH JepXaBl B 0C001 OpraHi3oBaHUX Ta CTPYKTYPOBAHUX
JIep’KaBHO-BJIQJIHUX 1HCTUTYTIB. I 1bOrO 1HTEpPECHM TIpOMaJsH TaKOX IOBHHHI MaTu
3rypTOBaHMi, 0()OpMIIEHHI Ta KOHCTUTYLIHHO rapaHTOBaHUI Xapakrep. ToMy BiJ MOBHOTH
BU3HAUEHHS TPOMAJICBKOCTI y KOHCTUTYLIHHOMY MpaBi, SKa € CIPSIMOBYIOUOIO CHJIOIO
3MIHCHEHHS BIUIMBY Ha NPUHHATTS HOPMATHBHO-TIPABOBUX AaKTiB, 3arajoM 3aleXHUTh il
IHIIIaTUBHICTH Ta A1€BICTh Y MPOLIECi pO3POOKH Ta YXBaJI€HHS HOPMATUBHO-TIPABOBUX AKTIB.

BaxnuBoro mepeayMoBOIO IS YTBEPKEHHS TPOMAICHKOCTI SIK Cy0’€KTa KOHCTUTYIIIHHOI
NPaBOTBOPUOCTI CTaNoO MNPUHHATTS 3akoHy VYkpainu «[Ipo 3acaau BHYTpPILIHBOI Ta
30BHIIIHBOT MomiTuku Ykpainum» Big 1 mumus 2010 poxy Ne 2411-VI. ¥V npomy 3akoHi y
CTaTTi 5 3a3HayaeTbCsd, L0 OCHOBHUMH 3acajJjaMH BHYTPIIIHBOI MOJITHKUH Yy cdepi
(opMyBaHHS IHCTHTYTIB TPOMAASHCHKOTO CYCIHUIbCTBA €: YTBEPIKEHHS I'POMAISHCHKOTO
CYCHUIbCTBA SIK TapaHTii JEMOKPAaTHYHOTO PO3BUTKY JIEp)KaBH; 3aBEpPUICHHS MOJITUYHOI
pedopmMu, TIOCHJICHHS B3a€MOJii OpraHiB JEp>KaBHOI BJIAW Ta OpPraHiB MICIIEBOTO
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CaMOBpSIIyBaHHs U 00’€IHAHb TPOMAJSH, 3aMPOBA/KEHHS TPOMAICHKOTO KOHTPOJIIO 3a
TISUTHHICTIO BJaAW; 3a0€3TMeUeHHsT He3aJIeKHOI MIsTbHOCTI 00’ €THAHb TPOMAJISH, MOCHICHHS
iX BIUIMBY Ha TNPUHAHATTS CYCIUIPHO BKJIMBHX pIlICHb, TIJBUIICHHS pOJi Ta
BIJIMOB1TAJILHOCTI MOJITHYHUX MAPTIH, CIIPUSHHS TOJITHYHINA CTPYKTypHU3allli CyCIiabCTBa HA
3acajgax 0araTomapTiiHOCTI, CTBOPEHHS YMOB ISl 3a0€3MEYCHHSI MIMPOKOTO MPEJICTABHUIITBA
iHTepeciB TpoOMaJsiH Yy TPEACTABHUIIBKUX OpraHax BIIaad; MPOBEIACHHS PErYJISIPHUX
KOHCYJIbTAIlii 3 TPOMAJCHKICTIO 3 BXKJIMBHUX IUTaHb JKUTTS CYCIIUILCTBA 1 JICPIKaBH;
MIPOBE/ICHHS BCEYKPATHCHKUX Ta MICIEBHX pedepeHayMiB K ePeKTHBHHX (HOPM HApOIHOTO
BOJICBUSBJICHHS, Y9acTi HApOy B MPUUHATTI CYCIUJIBHO B)KIUBUX pimieHs [10].

Ha BukoHaHHS 3a3Hau€HUX MDKHApPOJHO-TIPABOBHX CTAHJAPTIB Ta HAllOHAIbHHUX
3aKOHOJABUMX TOJOXKEHb, llpesnnenrom VYkpainum Oyno BumaHo Yka3 Big 24 Oepes3ns
2012 poxy Ne 212/2012 «IIpo Crpaterito aepkaBHOI TOJITHKH CIOPUSHHSI PO3BUTKY
IPOMAJITHCBKOTO CYCHIIbCTBA B YKpaiHI Ta MEpHIoueproBi 3aXOAW M0N0 i1 peaizariii.
Crpareris copsMOBaHa Ha YTBEPKEHHS TPOMAJSHCHKOTO CYCHUIbCTBA SIK TapaHTil
JEMOKPAaTUYHOTO PO3BUTKY JI€p>KaBH, 3alpOBAKEHHS TPOMAJCHKOrO KOHTPOJIO 32
TISUTBHICTIO BIaAM, 3a0€3MEUeHHS HE3aJIeXKHOI MisUNIbHOCTI 1HCTUTYTIB TPOMAISHCHKOTO
CYCHIIbCTBA, MMOCWJICHHS 1X BIUIMBY HAa MPUHHSATTS CYCIUIFHO BOXJIMBHUX PIlICHb, CTBOPEHHS
yMOB sl 3a0e3MeueHHs LIMPOKOro MPEACTABHUIITBA I1HTEPECiB TpPOMaJsiH B OpraHax
JepKaBHOI BIIAJM Ta OpraHax MICIEBOTO CaMOBpPSAYBAaHHS, MPOBEICHHS PEryJISPHUX
KOHCYJIbTAIIiH 13 TPOMAJICBKICTIO 3 BXKJIMBUX IUTAHb JKUTTS CYCIIBCTBA 1 IepkaBu [6].

[Tomasbie yTBEpIKEHHS TPOMAJICHKOCTI K Cy0’€KTa KOHCTUTYIIHHOI MPAaBOTBOPYOCTI OYJI0
3M1ICHEHO Y HU3II MiI3aKOHHUX MPABOBUX aKTiB:

1) B Axrax [Ipesunenrta Ykpainu: Ykasi [Ipesunenta Ykpainu Big 25 ciuas 2012 poky
Ne 32/2012 «IlutanHs COpUSIHHS PO3BUTKY IPOMAISHCHKOTO CYCHUIBCTBA B YKpaiHi»
[11], VYka3i Ilpesunenta VYkpainum Big 25 ciuas 2012 poky Ne 32/2012 «Ipo
[Monoxenns mnpo KoopaunaniiiHy pamxy 3 MNOWUTaHb PO3BUTKY TI'POMAJISHCHKOTO
cycninbeTBay [12], Vkasi [Ipesunenta Ykpainu Bix 25 uepsust 2013 poky Ne 342/2013
«[Ipo Ilnan 3axoxmiB momo peamizamii y 2013 poui Crparterii gep»aBHOi MONITHKH
CIPUSHHS PO3BUTKY IPOMAJSIHCHKOTO CycHuIbcTBa B YKpain» [13];

2) B Axrtax KabGinery MinictpiB Ykpainu: Iloctanosi Kabinery MinicTpiB Ykpainu Big
5 mucronaga 2008 poky Ne 976 «IIpo mopsaoK CHpUSHHS NMPOBEJCHHIO I'POMAICHKOI
eKCIIepTU3M MIsUIbHOCTI opraHiB BukKOHaB4oi Biamu» [14], Iloctanosi KabGinery
MinictpiB Ykpainu Bix 3 mucronaga 2010 poky Ne 996 «IIpo 3abe3nedeHHs ywacti
TpOMAaJICbKOCTI Yy (opMyBaHHI Ta peanizaiii aep:kaBHoi momituku» [15], TlocTaHoBi
Kabinery MinictpiB Ykpainu Big 25 tpaBHsa 2011 poky Ne 555 «IIpo 3aTBepixeHHs
[lopsiaky mpoBelEeHHS TPOMAACHKHMX CIIyXaHb I0JI0 BpaxyBaHHSI TI'POMAaJIChKUX
1HTepeciB MiJ 4ac po3poOJIeHHs MPOEKTIB MICTOOYAIBHOT JOKYMEHTALlil Ha MiCLIEBOMY
piBHi» [16], ITocTanosi Kabinery MinictpiB Ykpainu Big 29 yepsas 2011 poxy Ne 771
«IIpo 3arBepmxenHsa Ilopsaky 3amydeHHS T'pPOMAICHKOCTI 70 OOrOBOPEHHS MUTAaHb
MO0 NPUHHATTA pillleHb, $SKI MOXYTh BIUIMBaTM Ha CTaH JOBKULID» [17],
Poznopsiixenni Kabinery MinictpiB Ykpainu Bin 22 kBitHA 2009 poky Ne 448-p «I1po
cxBajeHHs Konnenuii mpoekty 3akoHy VYkpainu «IIpo BIUIMB TpoMaaChKOCTI Ha
NPUAHATTS HOPMAaTUBHO-IIPABOBHX aKTiB» [9, C. 5];

3) B Hakasi MinicrepcTBa OXOpPOHHM HaBKOJHIIHBOTO MPUPOTHOTO CepeloBHINA Y KpaiHu
Bin 18 rpymus 2003 poxy Ne 168 «IIpo 3arBepmxenHs IlonokeHHs NMpo ydyacTb
IPOMAJICBKOCT] Y IPUHHATTI pillIeHb y cepi 0OXOPOHU AOBKILI» [18].

OTXe, NOHSATTA «TPOMAJICBKICTB» aKTUBHO YBIHIUIO A0 odiuiiiHOro mnpocropy YKpaiHu Ta
JIOBOJII IIMPOKO BHUKOPUCTOBYETHCS B aKTaX YMHHOIO 3aKOHOZAAaBCcTBa YKpaiHu. Bomnouac,
CHCTEMHOCTI Ta €THOCTI B PO3YMiHHI IIbOTO MOHSTTS B HALlIOHAJHLHUX HOPMATUBHO-TIPABOBUX
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aKTax TMOKH 1110 He Mae. Buie HaBeeH1 i 3aK0HH] MPAaBOB1 aKTH PO3KPHUBAIOTH SK MPABUIIO
3arajibHi MOJIOKEHHS 11010 3a0e3MeUeHHs y4acTi rpoMaJICbKOCTI y (JopMyBaHHI Ta peaizamii
JIepKaBHOT MOJIITUKH, TOPSIKY CIPHUSHHS MPOBEJACHHIO TPOMAJCHKOI €KCIIEPTH3H JisSUTbHOCTI
OpraHiB BHMKOHABYOi BJIaJ¥, MOXJIMBOCTI TPOMAJICBKOCTI OpaTH yd4acTb B OOTrOBOpEHHI
MPUIHSTTS PIICHb OpraHaMu JIeP>KaBHOI BIIa/IU, IOPSAIKY MPOBEICHHS IPOMAJICHKUX CITyXaHb
II0JI0 BpaxyBaHHs T'POMAJCHKHUX 1HTEPECIB I 4ac Po3pOOJICHHS MPOEKTIB MPABOBHUX aKTiB
TOM[O. 3BaKAIOYM HA BHINEC BUKIAJCHE, NPH MPOBEJICHHI MOAAIBIINX HAYKOBHX PO3BIJIOK,
BOA4aeMo 3a JIOIUIbHE JOCTIIUTH KaTeropito «rPOMaJCHKICTh)» Ta BCTAHOBHTH ii AC(IHIIIIIO.

OTtxe, 3IiMICHEHHS BIUIMBY TPOMAJICHKOCTI HA NPUUHATTS HOPMATHBHO-TIPABOBHX aKTiB
MOJJIMBE JIMIIE 32 YMOBU HAJIArODKEHHSI PIBHONPABHOTO iaJioTy MiX TPOMAJCHKICTIO Ta
Biago0. Ilpu mpomy, 3 ogHOro OOKy, HEOOXIZHO CTBOPUTH, a HE JIMIIE 33JCKIapyBaTH,
HaJC)XHI KOHCTUTYIIHHO-TIPABOBI yMOBH, 30KpeMa uYepe3 3a0e3MeueHHs MPUHIIUITIB
BIJIKPUTOCTI HOPMONPOEKTHOI MJisSJIbHOCTI OpraHiB IyOJIIYHOI BJIaJ{, BUIBHOTO JOCTYITY
rpoMajsH A0 iH(popMarlii Ta HaSBHOCTI JIEBUX MPOIENyp 3aTy4eHHs. 3 1HIIOro OOKY — BKpaii
HEOOXITHUM € BJIOCKOHAJCHHS KOHCTUTYI[IHHO-TIPABOBOIO BPETYJIIOBaHHS B YaCTHHI
CHIPUSHHS PO3BUTKY aKTUBHOI Ta 1HILIaTUBHOI I'POMaJICBKOCTI, SIKa 3/1aTHA PEIPE3CHTYBATH Ta
BiZICTOIOBATH CBOI iHTE€pECH Ta OpaTH y4acTh y MPHHHATTI HOPMAaTUBHO-TIPABOBHX aKTiB.
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MICLE ITPABA HA )KUTTSI B CUCTEMI IIPAB JIIOIUHU
Kysemenko f.I1., 3mo0yBau

3anopizbkuii HAYIOHAILHUL YHIBEpCUmMem

VY craTTi JOCHIKEHO Pi3HI MIXOAW JO Kiacudikamii mpaB oguHU. BimoOpakeHo icHYyroUi
PO30DKHOCTI cepell TyMOK HAayKOBIIIB IMOAO PO3YMIHHS MiCIl TpaBa Ha JXKUTTS B CHCTEMI MpaB
JOTUHHU. 3BEPHYTO yBary Ha (yHIAMEHTAJILHUH Ta TMPIOPUTETHUH XapaKTep IOCIHIIKYBaHOTO
mpaBa. BUOKpeMIICHO TpU rpyIH MOTIIS/IIB BYSHUX 11010 BiJHECCHHS MPaBa Ha XKUTTS 0 KaTeropil
aOCOJIIOTHUX TIpaB JIOMUHU. BusHaveHo, 1110 paBo Ha KUTTS € 6a3010 BCiX mpas i cBobon y cdepi
0co0MCTOi Oe3MeKu Ta MPUBATHOTO KUTTS. OOIPYHTOBAHO, IO MPABO HA KUTTA € 00’ €KTUBHUM
mpaBoM (TIPH IIbOMY 3BEpHEHO yBary Ha Te, IO IPaBO Ha JKUTTS HaOyBa€e CBOIO IIHHICTh TUTBKU B
JIepKaBi, TOOTO JIMIIE IOPUIUYHE 3aKPIIUICHHS Cy0’€KTHBHOTO MpaBa HA JKUTTS MPU3BOIMTH [0
HOro peansbHOTO 3MIMCHEHHs). BCTaHOBICHO, IO TPABO HAa JKUTTS B CHUCTEMi MpaB i cBOOOA
JIOMUHU 1 TpOMaIsHWHA € Oe3MOCepenHbO IF0YMM, BOHO MAa€ PO3TILAATHCA SK COIlialbHA
LIHHICTb, 110 00’€JHY€E BeCh KOMILIEKC MTPaB JIF0JUHU. HaroaomnieHo Ha TOMY, 1110 MPaBO Ha YKUTTS
€ TMPUPOJHHUM, HEBiJI’€MHUM, HEBIIYY)KYBaHUM, 3aralibHUM, YHIBEPCAIbHHUM, MPUPOKEHHM
MPaBOM JIFOJUHHU, SIKE PeaNi3yeThCs Oe3MOCepeHbO, 3AINCHIOETHCS 00 €KTHBHO Ta BHCTYIAE
TOYKOIO BiJUTIKY, KDUTEPIEM YCHOTO IHCTUTYTY IIPaB Ta CBOOOM, TOOTO € IMepIIOOCHOBOO (TIOCiaae
0COOJMBE MICIIE B CHCTEMI IPaB JIFOIUHH).
Kniouosi crosa: npasa moounu, kracugixayis npas i00uHy, npaso Ha scumms, 00 €EKmueHe npaso.

Kyspmenko S.II. MECTO ITIPABA HA XW3Hb B CUCTEME IIPAB YEJIOBEKA /
3anopoKCKUi HalMOHAIBHBIA YHUBEPCUTET, Y KpanuHa

B craree wuccienoBaHbl pazIMYHbIE MOAXOAbI K Kiaccudukaimu mpaB uenoBeka. OTpakeHbI
CYILECTBYIOLIME PA3HOIVIACHS CPEIM MHEHMM YYEHBIX OTHOCUTEILHO IIOHMMAHUS MECTa IIpaBa Ha
KM3Hb B CHCTEME NpaB deioBeka. OOpalmieHo BHIMaHNe Ha (yHAAMEHTAIbHBIH W IPHOPUTETHBINA
XapakTep HCCIEeIyeMOro npaBa. BblIeneHbl TpH TPYyNNbl B3IVISAJ0B YYEHBIX OTHOCHTENBHO
OTHECEHHS IIpaBa Ha XM3Hb K KaTeropuu abCOTIOTHBIX IpaB yenoBeka. OnpeneneHo, 4To npaBo Ha
XKW3HB SABIIAETCA 0a30il Bcex mpaB M cBoOO B cdepe JHMIHOI O€3011acCHOCTH M YacTHOH >KH3HH.
OOOCHOBaHO, YTO NPaBO HA JKU3Hb SBJISETCS OOBEKTHBHBIM IIPaBOM (IIpU 3TOM o0OpamieHo
BHUMaHHE Ha TO, YTO IPaBO Ha KM3Hb IPHOOPETaET CBOIO LEHHOCTHh TOJBKO B TOCYAAPCTBE, TO
€CTh JIMIIb IOPHINYECKOE 3aKpeIUIeHHe CyOBEKTHBHOTO IpaBa HA JKHU3Hb IPHUBOAUT K €ro
peaJbHOMY OCYILECTBJIECHHIO). YCTaHOBIEHO, YTO TIPaBO HA JKU3Hb B CHUCTEME IIpaB U CBOOOJ
YEJIOBEKa U TpaXJaHUHA SBJAIOTCS  HENOCPEICTBEHHO JEHCTBYIOUIUMM, OHO JOJDKHO
paccMaTpHBaThCsl KaK COIMAibHAs IIEHHOCTh, OOBEIMHSIOMAS BECh KOMIUIEKC INpaB YeJIOBEKa.
OTMe4eHo, 4TO MPaBO Ha XXHU3Hb SBISIETCS €CTECTBEHHBIM, HEOTHEMJIEMBIM, HEOTUYKIAEMBIM,
oOIIMM, YHUBEpCAJIbHBIM, NPUPOXKJICHHBIM MPABOM  4YEJIOBEKa, KOTOPOE peallu3yeTcs
HETIOCPECTBEHHO, OCYIIECTBIIAETCS 00BEKTUBHO M BBICTYNAET TOUYKOHW OTCUETa, KPUTEPHEM BCETO
WHCTHUTYTA NIPaB M CBOOOJ, TO €CTh SIBISIETCSI HEPBOOCHOBOM (3aHMMaeT 0co00e MECTO B CHUCTEME
IIpaB YeIOBEKa).

Kniouesgvie cnosa: npasa uenosexa, kiaccuukayusi npag 4eio8exd, npaso Ha JHCusHb, 00bEeKMUGHOE
npaso.

Kuz’menko Ya.P. PLACE THE RIGHT TO LIFE IN THE SYSTEM OF HUMAN RIGHTS /
Zaporizhzhya national university, Ukraine

This paper investigates different approaches to classification of human rights. Various concepts of
human right to life in the system of human rights are presented. Attention is paid to the
fundamentality and priority of the studied law. Three groups of scientific viewpoints on classifying
the right to life to the category of absolute rights. The right to life as the basis of all rights and
freedoms in the field of personal safety and privacy. The right to life is proved to be the objective
law (as the right for life acquires its value only in a state and only legal guarantee of subjective
right to life leads to its actual implementation). It is stated that the right to live in a system of rights
and freedoms a person and citizen is directly applicable, it should be seen as a social value that
combines the full range of human rights. It is emphasized that the right to life is a natural, integral,
inalienable, unified, innate human right, which is implemented directly, carried out objectively and
serves a starting point, the criterion of all personal rights and freedoms thus is a fundamental
principle (holds special place in the system of human rights).

Legal regulation right to life includes the recognition of the capacity rights as subjective rights. In
turn, the subjective legal right — a phenomenon closely related to the objective law caused him
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there based on it, but nevertheless qualitatively different from it. Its structure may include a right
to affirmative action (the right to own the actual act aimed at the utilization of object properties
right, the right to legal action aimed at the adoption of legal decisions) right to claim and the right
to protection.

However, the right to life can not be seen as a subjective legal right, that can not be the extent of
possible behavior because it is an objective law. It follows from these provisions:

— firstly, human life is an absolute value. Its appearance, operation and termination takes place
according to the laws of nature. Considering this, author affirm the naturalness and inalienability
of the right to life;

— secondly, the nature and natural law can not and should not be servants of corporate law. The
legal norm is not able to create living creatures. Human at birth is launching rights granted to him
by nature regardless of fixed legal rules;

— and thirdly, the law has its own subject of regulation — the social relations that arise between
people and groups. It thus assumes the character of social relations and the legal responsibilities of
subjective rights. Subjective rights are legal forms of social communication, addressed to the other
side, the core of which is the ability to implement its owner at its discretion, use or do not use it.

The author concluded that the right to life as the foundation of the legal status of the person should
be seen as a social value that combines the full range of human rights.
Key words: human rights, the classification of human rights, right for life, the objective right.

[IpaBa n0MHU € OJHUMH 3 HAMBa)KIUBILIMX 3aBOIOBaHb CBITOBOI KyJAbTYpH Ta IUBLII3aLil,
OCKUTPKM BOHM BTUIIOIOTH Yy €001 BHCOKI iJeanu CBOOOIM 1 PIiBHOCTI, 3arajibHOJIOICHKI
MOpaibHI MPUHIUIN, TaKi, K CIIPaBEAJIUBICTh, TYMaHHICTh, MUJIOCEP/SL.

[HCTUTYT TpaB JIOJWMHM TPOWIIOB TPHBATY 1 HempocTy ictopito. ChOrofHI B IMPaBOBUX
JepkaBax JIFOJMHA Ta 11 IpaBa BH3HAHI HAWBHUIIOK I[IHHICTIO, TapaHTOBaHI JEP)KaBOKO 1
3akpiruieHi opuauaHo. Cepen HUX € aOCOJIOTHA IIHHICTH, 0e3 sKOi OyIb-fKe IHIIE MpPaBO
nepeTBOpHIIOCs O Ha MOpokHiH 3BYK. Lle mroackke x)uttsa. ToOTO, MpaBo Ha )KUTTS € 6A30BOIO
BUIIOKO IIHHICTIO 1 OCHOBOIO JJISI BAHUKHCHHS 1 3/IIHCHEHHS BCIX 1HIIUX MPAB JIFOINHU.

HeoOxiaHiCTh MOCHITKEHHS TpaBa Ha J>KUTTA 3yMOBIEHO THUM, IO II€ MpPaBO OpPraHiuHO
MOB’sI3aHE 3 peali3alli€lo IHIIMX OCHOBHMX IpaB Ta CBOOOJ JIOJUHHM, a MHOro rapaHtii
GbOopMyIOTh HEBi’ €MHUN KOMIIOHEHT €IWHOI CHCTEMH 3a0€3MeYeHHs Ta 3aXHUCTy IpaB Ta
CBOOO/I JIIOJIUHY Ta TPOMAJITHUHA HA TEPUTOPIT IepPIKaBH.

[Tpobnemu mpaB JIIOAMHM, Y TOMY YMCII MpaBa Ha KUTTS, BUBYAJIM YKPAiHCBKI Ta 3apyOiKHI
¢axiBil y pi3HUX raimy3ax npasa. Taki BiTumsHsHI (axiBui, sk FO.B. baynin, 3.C. I'maays,
K.O. I'opucnascekuii, O.b. 3aBepyxa, B.K. I'pumyk, T.P. Koporkuii, K.b. Mapucrok,
C. . opomyk, O.B. Ownydpienko, II.M. Pa6inoBuu, T.O. Csima, O.f. Cpetnos,
M.M. CtpaxoB, C.B. IlleBuyk npHUCBATHIM CBOi HAyKOBI Mpalli JOCTIJDKEHHIO OKpEeMHX
NUTaHb 1bOrO MpaBa (icTopid (GopMyBaHHS 11€H, CYTHOCTI Ta rapaHTiid IpaBa JIIOJUHU Ha
KUTTS; YUHHUKY, SK1 BIUTMBAIOTh HA pealli3allito paBa JIIOJUHH Ha KUTTS TOLIO).

Jliteparypa 3 1iei mpoOieMH TakoX MpeCTaBlieHa MpaisiMu OaraThbox ydeHux kpain CHJI,
30okpeMa Takux, sik: C.C. AnekceeB, O.A. bamnaeBa, H.B. Kanpuenko, B.A. Kapramikin,
JLH. Jlinik, H.I. Mary3o0B, O.b. Me3ses, JLII. Pacckazos, I'.b. Pomanoscekuid, [.B. Ymopos,
LIO. FOmkapes.

Mera cTaTTi: BU3HaUCHHS MiCI_U[ IpaBa Ha )XUTTA B CHCTEMI IpaB JHOJUHHA.

IcHYIOTH pi3HI MiAX0au 10 Kiacudikalii mpas JIOIUHH, JI€ IPABO HA XKUTTS MOCIA€ Pi3HiI MiCI.
Haiibinpin mommpeHnM € oAl TpaB JIOAMHA Ha OCOOWMCTI, TPOMAISHCHKI, ITOJIITHYHI,
COLIIATbHO-KOHOMIYHI Ta KyJAbTYpHI. Y Wil kiacugikamii mpaBo Ha JKUTTS BIAHOCATH JIO
ocobucTux mpas [ 1, c. 256].

I. Boponin mpononye kiacu}ikyBaTH mpaBa Ta CBOOOM JIFOJUHU 1 TPOMaJITHUHA, BUXOSUH 3
XapakTepy CYCHUIbHUX BIAHOCHH, $KI BOHHM BIJOOpa)karoThb, 1 NpeaMeTa IPaBOBOTO
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peryJoBaHHS TakK: TPOMAISHCHKI mpaBa (y TOMY YHUCIi MPaBO Ha JKUTTS), HOJITHYHI MpaBa,
COIliaIbHO-eKOHOMIYHI, IPaBO Ha CKOJIOTIUHY O3MeKy Ta KyIbTypHi mpasa [2, ¢. 33].

He MeHm mnommpeHUM € MO mpaB i CBOOOJ JIOAWHU Ta TPOMAASHUHA 3aJE€KHO BiX
CHpSMOBAHOCTI MOTpPed ocobu moAo cdepu CyCHiIbHUX BigHOCHH. Tak, pO3PI3HSIOTH:
¢iznyni mpaBa (y TOMY 4YHCII NpaBO Ha XKHUTTA), OCOOMCTI TpaBa, KyJIbTypHI IpaBa,
CKOHOMIYHI mpaBa Ta momitudHi [3, ¢. 144]. V rtakiii kiaacudikamii >KUTTS PO3YMIETBCSA SIK
CyTO O10JIOTIYHUI MpOILIEC, a TPAaBO HA YKHUTTSA TPAKTYETHCS K MOKIUBOCTI JUIS 32/I0BOJICHHS
motped (Hi3uYHOro iICHYBaHHSI.

Takox 3aciayroBye Ha yBary ifes mojo audepeHmianii mpaB JIOJUHA Ha JEKiUIbKa TPy i
MOKOJIiHb. [lepmM MOKOIIHHSIM TIpaB JIFOJUHU BU3HAIOTHCS TPaJIUIIiiHI JTiOepaibHi IIHHOCTI,
chopMyIIbOBaHi B MpoIieci 3AiHCHEHHS OypKya3HUX PEBOIOIIN, a TOTIM KOHKPETH30BaHI Ta
pO3MIUPEH]I B MPAKTHUIIl Ta 3aKOHOJABCTBI JAEMOKPATHYHHMX JepkaB. [[0 HUX ciij BiIHECTH
0COOWCTI Ta MONITHYHI TpaBa Ta cBOOOAM (IIPaBO HA KUTTS, CBOOOAY AYMKH, CBOOOTY
NepecyBaHHs, Y4acTh B YIpaBJIiHHI CIpaBaMU CYCHUIbCTBA Ta JAep)KaBH ToImo). Jlpyre
MOKOJIIHHS CTBOPIOIOTH COIIaIbHO-CKOHOMIYHI TIpaBa, SKi CHOPMYBaIHWCS B yMOBax
KamitajmisaMy B Ipoleci KiacoBoi OopoTsbu. lle mpaBo Ha mpaio, Ha coliajgbHe
3a0e3neueH s, Ha 3aXKCT BiJ 0e3po0iTTs Ta iHmmi. Hapemmri, TpeTe MOKOIiHHS paB MPUHHATO
HA3WBaTH KOJICKTMBHUMH, OCKIJIBKM BOHH 3JIHCHIOIOTHCSI HE OKPEMHMH O0CO0aMH, a
KOJICKTUBAMH, COLIAJbHUMH CIUIBHOTaMH (HAMPHUKJIAA, MPaBO HAa Oe3leYyHe HABKOJIMIIHE
cepeioBHIlE, Ha MUp ToIIO) [4, . 22].

[IpaBo Ha XUTTA, Oyay4d MPABOM MEPUIOTO MOKOJIHHS, — 1€ TOJIOBHE MPUPOJHE i ocoducTe
IPaBO KOXKHOI JIFOJWHHM, SK€ TapaHTYEThCS W 3aXUILAETHCS SK HALIOHAIBHHUMHU 3aKOHAMHU
JepkKaB, TaK 1 MDKHAPOJHUM MpaBoM. BoHO 3a0e3mneuye CBOEPIIHICTD JIFOIUHH, € TPUPOIHUM
1 HeBi eMHUM. Brke 3a caMuM CBOIM BH3HAYCHHSM IPABO HA YKUTTS Ta 1HII OCOOMCTI MpaBa
TPAKTYIOTBCSI K BPO/DKEHI Ta € TMo3aaep:kaBHUMH. JlOCHipKyBaHE NpPaBO HE JapOBaHO
BII4/I0I0, BUHUKA€E HE3aJeKHO BiJ Hei 1 0e3 ii 3roau, i He Moke OyTH HEro BifgiOpane 6e3
BIANOBITHUX TpuunH. [IpaBoBa JEeMOKpaTHYHA Jep)kaBa 3000B’s3aHa BHU3HATH 1€ NPaBo,
3aKpIMUTH MOTO B KOHCTUTYLIi 1 obepiratu BciMa HasBHMMHU 3acoOamu. IIpaBo Ha XHUTTA
JIIOJIMHU € 0a3010 BCIX TMpaB 1 cBOOO y cepi 0coOUCTOT Oe3MeKn Ta TPUBATHOTO KUTTS.

OCHOBOIIOJIOKHE MICIIe IpaBa JIOAMHU Ha JKUTTS LIOJ0 IHIIMX MpaB JIOAWHU 3 TMO3ULIN
3MICTy MpaBa Miakpeciaoe MibKHapoAHM KomiTeT 3 mpaB JoauHu. [lin erigoro mpasa
JIOAMHU HA XUTTA TYT PO3IJISAAIOTHCSA Taki MPOOJIeMH: AUTAYa CMEPTHICTh, 3pOCTaroyi
KHUTTEB] NOTPEOHU, 30KpeMa, BXKUTTS 3aX01B Y O0pOTHO1 3 TOJI0J0M Ta €MiJIeMisIMU, BBEJICHHS
Ha/I3BUYAHOTO CTaHy, BiMHM, akiuii MacoBOi HEMOKOpPH, a TaKOX TIEHOLUJ, TepMOosaepHa
BiifHa, 3HUKHEHHS JIIOJIeH, CBaBUIbHI CTpaTU Ta cMepTHA Kapa. Buxoasuu 3 mporo, Komiter
3a3Hayae, 110 MPABO Ha XKUTTA 4aCTO TIIYMAYMIIU YK€ By3bKo. TepMiH «HEBi €MHe MTpaBo Ha
KUTTS» HE MOXKHA IMPaBWIBHO PO3YMITH Yy BY3bKOMY 3HA4y€HHi, a 3aXUCT LbOIO IIpaBa
BUMarae BijI JIep>kaB BXXHTTS aKTUBHHX 3aX0/IiB [3, ¢. 5].

3BepTaeMo yBary, 10 iICHYIOTh PO301KHOCTI B PO3YMIHHI MICIISl TIpaBa Ha >KUTTS B CHUCTEMI
mpaB JnoauHu. Tak, ofgHA Tpyma IOCIHITHUKIB MiJJa€ KPUTHUINl KOHIEMINIO iepapxii mpas
JIOJMHY, BBaXKalOYM BCl MpaBa PIBHOLIHHMMHU JUIs ii icHyBaHHA [1, c. 257]. Inma rpyma
JIOCIIITHUKIB Bi/lJJa€ TIEBHUM IIpaBaM JIIOAUHU npioputeT. 3okpema I1. PaGinoBuy Harosomurye
Ha TOMY, IO MOCHIJOBHICTb BHMKJIaQy IpaB JIIOJUHU HE IMOBHMHHA OyTH JOBUIBHOIO Ta
BUII4/IKOBOIO, BOHA Ma€ TaK YW 1HAKIIE 3Ba)KaTH Ha MEBHY HEPIBHO3HAYHICTD MpaB JIOAMHU 1
BitoOpaxkatu ii [6, c. 15]. 3 1pboro mpuUBOAY IJIsl XapaKTEPUCTHKHU IMpaBa Ha JKUTTSA TEPMIH
«(hyHIaMEeHTaIbHE» BUJIAETHCA IIIIKOM BUBAa)XEHUM, 00 Oe3 mpaBa Ha KMTTS BCl iHIII MpaBa
BTpavaroTh CeHC Ta 3HaueHHs [7, ¢. 30]. [IpakTuuHuM miATBEpHKEHHAM (yHIaMEHTaIbHOTO
Ta MPIOPUTETHOTO XapakTepy AOCIIPKYBAaHOTO IpaBa € TOH (akT, 110, HABITh y BHUIAAKY
BU3HAHHS CYJIOM JIFOJIMHU TTOMEPIIOI0, (paKTHYHO >KMBA JIIOJMHA HE BTpayae MpaBa Ha KHUTTS
Ta 3a JIOTIOMOT'OI0 BiJITIOBIJTHOI IPABOBOI MPOILETYPH MOKE BITHOBUTH 1 PEILITY CBOIX IPaB.
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P. Credanuyk B3arajii nporoHye BU3HATH Ha 3aKOHOJIAaBYOMY PiBHI Te, IO cepel] yCiel HU3KU
ICHYIOUHX PIBHOBEIMKHX HEMAaWHOBHX OJlar came »UTTS JIIOJIMHU € TIEF0 OCHOBOIIOJIOKHOIO
CKJIaJIOBOIO, SIKa CTOITh HA BEPIIHHI yCiX CYCIUIbHHUX MpiopuTeTiB [8, ¢. 115].

Ha nymky B. CkoMopoxa, mpaBo Ha JKUTTS, Ha BiJIMiHY BiJ] IHIIUX TpaB, € BU3HAYAIHHOIO
NepeayMOBOIO, OCHOBOIO JIIOJCHKOI TigHOCTI [9, ¢. 30]. IcHye Takox QymKa, Imo yci iHImi
npaBa JIOJWHU CIiJl PO3MIISAIAATH K TaKi, MO0 KOHKPETU3YIOTh MPaBO HA JKUTTSA Yy BCiil Horo
pizHomaHiTHOCTI. Sk 3a3Hauae H. KapmadoBa, 3 mpaBoM KOXKHOI JIFOMWHHM Ha KUTTS TICHO
OB’ s13aHE HE TUIBKW MpaBo Ha (i3UYHE ICHYBaHHS, a 1 HA CTBOPEHHS JJIA HEl TiJIHUX yMOB
icayBanss [ 10, c. 93].

Takox HEOOXIAHO BIJ3BHAYWTH, 11O HE BCi BUCHI-TCOPETHKHU y CBOIX IOIJISAAAX BITHOCITH
IpaBO Ha JKUTTS OO KaTeropii aOCOJIOTHHMX IpaB JIOAMHH. YMOBHO B 3a3Ha4yeHil cdepi
JOCITI/DKEHHS iX MOYKHA PO3IUIATH HAa TP TPYIIH:

- BYCHI, K BBAXAIOTh, 10 MPABO HA JKUTTSA € aOCOIIOTHUM IMPABOM, SKE HE MiAJIsArae
JKOJTHHM OOMEKEHHSIM;

- BYCHI, K BBOXAIOTh, 1[0 NIPABO HA JKUTTS € MPHUPOJHUM, HEBIAUYKYBAaHUM TIPABOM,
KpIM CHeliaJIbHO BU3HAYEHUX Y 3aKOHO/IaBCTB1 BUIA/IKIB;

— BYCHI, SIKI BBAXAIOTh, 110 IPABO HA XKUTTS € BiTIY)KYBAHUM MTPABOM.

[TpaBo Ha XKUTTSI MOXKHA Ha3BaTU CyMapHUM MPaBOM, SIK€ MICTUTh Y cO01 BC1 MOXKITUBOCTI, SIK1
BU3HAYCHI 3aKOHO/ABIIEM 1 BUPAXKEHI K IpaBa y GOpMaJIbHUX JDKepesiaX IpaBa, a TaKoX Ti,
SKHMH Oco0a BOJIOJII€ 1 MOXE KOPUCTYBaTHCS (AaKTUYHO B MEXKaX I[PABOBOTO PEKUMY
«I03BOJICHO BCE, 1110 MPSIMO HEe 3a00pOHEHO.

[TpaBoBe perysroBaHHs )KUTTS, 3BUYAHO, BKJIIOYAE B ce0e BU3HAHHS YaCTUHH MOXJIMBOCTEH
JIOJUHU SIK Cy0’€KTHBHHUX IIpaB. Y CBOIO 4epry, Cy0’€KTHUBHE IOPHIWYHE MPaBO — SIBUILE,
TICHO IIOB’s13aHe 3 00’ €KTUBHUM IIPaBOM, 0OYMOBJICHE HUM, BUHUKA€ Ha HOI'0 OCHOBI, ajie TUM
HE MEHII SKICHO BiJl HBOTO BiJpi3Hs€ThC. Jlo HOro CTPYKTypH MOKHA BiJHECTH INPaBO Ha
NO3UTHBHI Al (MpaBo Ha BiacHi ()akTUYHI Aii, COPSIMOBaHI Ha BMKOPHCTaHHS KOPHUCHUX
BJIACTUBOCTENl 00’€KTa MpaBa; MNpaBO Ha IOPUAMYHI Jii, CIOpPSAMOBaHI HAa NPUNHHATTS
IOPUJINYHUX PillIeHb), IPaBO BUMOTH Ta PAaBO Ha 3aXUCT.

Ane, mpaBoO Ha KUTTS HE MOXKE PO3IJIAIATHCS K Cy0’ €KTUBHE IOpUIMYHE IIPaBO, TOOTO HE
MOJE CIIyTyBaTH MIpPOI0 MOXKJIMBOI MOBEAIHKHM, OCKUIBKM BOHO € O0’€KTHBHUM IIPaBOM.
3a3HaueHe BUIUIMBAE 3 TAKUX MOJIOKEHb:

- MO-TepIlie, KUTTS JIFOJAUHU € a0COTIOTHOO LIHHICTIO. Moro BUHUKHEHHS, 31HCHEHHS i
NPUINMHEHHS BIAOYBA€ThCSl 3TIHO 3aKOHIB NPUPOJIU. 3BaXkKaroud Ha BUKIIAJECHE,
MO>KEMO CTBEPKYBATH MPO MPUPOIHICTH 1 HEBIIUYKYBaHICTh MIpaBa HA KUTTS;

- no-Jpyre, IpupoAa 1 MPUPOIHI 3aKOHH HE MOXKYTh 1 HE MOBHHHI OyTH MiJBIaTHUMHU
IOpUANYHUM 3akoHaM. FOpuanuHa HopMa He 3[1aTHa CTBOPIOBATH kUB1 icToTU. JlroanHa
3 MOMEHTY HapO/DKEHHS PO3MOYMHAE peali3alliio HaJlaHUuX HOMY MPHUPOJOI0 IIpaB
HE3aJIeKHO BiJ] 3aKPITUICHUX IOPUTUIHUX HOPM;

— MO-TpPeTe, MpaBO Ma€ CBIM MpeAMET peryilioBaHHA — CYCHNUIbHI BIJIHOCHHHM, SIKi
BUHHUKAIOTh MDK JIOABMHU Ta iX rpynamu. Came mOpu IIbOMY COILUaNbHI 3B’S3KH
Ha0yBalOTh XapakTepy IOPUIUYHHX OOOB’s3KIB 1 Cy0’ekTuBHUX mpaB. Cy0O’€KTHUBHE
IPaBo € IOPUINYHOI0 (HOPMOIO COLIANBHOTO 3B’S3KY, aAPECOBAHOTO JI0 1HIIOT CTOPOHH,
CEpLIEBUHOIO peajizalii fKOro € MOXJIMBICTH MOro BJIacHMKa Ha CBIH po3cya
CKOPHUCTATHUCS a00 K HE CKOPUCTATUCS HUM.

Pa3om 3 TuMm, mpaBo Ha KUTTS HaOyBa€ CBOIO IIHHICTH TIIBKUA B JepxaBi. T0OTO, TITbKH
3aKpiMIeHHS Cy0’€KTUBHOTO MpaBa Ha )KUTTS B YNHHOMY 3aKOHOAABCTBI MPU3BOIUTH JI0 HOTO
peanbHOTO 3iHCHEHH (10/a€ oMy OUTBIIIOT 3HAYYIIOCTI i BarOMOCTI, a TAKOX 3a0e3neduye
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HEOOXITHMI MpaBOBUI 3axuCT 3 OOKy JAep)kKaBH, OKpEeMHX Jep)KaB Ta 3arajoM Bciel
MDKHAPOJIHOI CITIJTEHOTH).

Crin 3a3Ha4yMTH, IO caMa JIIOJUHA HE MOXKE BHPINIYBAaTH MUTAHHA LIOAO ii HApOJKCHHS,
a/pKe T0siBa Ha CBIT HOBOI JIIOJMHU HE 3aJIeXKUTh Bij ii BiacHoi Boji. [Iporec 3apomkeHHs
KUTTSI BKIIIOYA€ B ceOe KOHKPETHI JIFOJCHKI Jii Ta 00’€KTHBHI MPUPOJHI TPOIECH, SIKI HE
3anexarb BiJ Bojal JroAauHH. llpomec 3apoikeHHS JTIOAUMHM 1 1i MOSBM HA CBIT HOCUTH
0e3MOBOPOTHUI XapakKTep, IKUH caMOCTIHHO MPU3YIIMHUTHUCS HE MOXKE.

[IpaBo Ha XUTTA B cHCTeMi IpaB 1 CBOOOJ JIFOAMHHM 1 TPOMAJSHWHA B HAIIIM HE3aJIC)KHIN
KpaiHi € 6e3nocepeanpo AitounM. Lle monosxenHs 3akpiruiene B Koncrutynii Ykpaiau mopsin
13 HOpMaMH IIOJI0 BUIIOI FOPUIUYHOI CHIIHM, TPSIMOI il Ta 3aCTOCYBAaHHs Ha BCill TepUTOpIi
VYkpainu. BaxanBoro 0COOMUBICTIO TMpaBa HA XKHUTTA € T€, II0 BOHO PEali3yIOThCS B MEBHUX
BIJIHOCHMHAX MIXX KOHKPETHOIO JIIOJIMHOIO Ta 1HIIMMH JIIOJIbMHU, CYCIIUIBCTBOM 1 JEP>KaBOIO 3
NPUBOAY 3a0E3MEUCHHS JKUTTEBO BAXIMBUX YMOB iCHYBaHHA ii rpomMaasH. KoHcrutyuis
VYkpainu BU3HAYAE, 1110 BC1 PIBHI MEepe 3aKOHOM 1 CYZOM, JeprKaBa rapaHTye PiBHICTh MpaB i
cBOOO/ JIOJUHU Ta TPOMAISHWHA, HE3aJIe)KHO BIJ CTaTi, pacH, HAI[IOHAJIHLHOCTi, MOBH,
MOXO/’KEHHSI, MAaiHOBOTO 1 IOCAJOBOTO CTAHOBMINA, MICISl TMPOKHWBAHHA, CTABIEHHS 0
peuirii, mepekoHaHp TOLIO. 3a00POHSIOTHCS OYyIb-sIKi (POPMH OOMEKEHHSI IIPaB TPOMAJISH 3a
O03HaKaMH COIIaJIbHOI, PacoBOi, HaIllOHAJIBHOI, MOBHOI 4M peliriiHoi npuHanexHocTi. Lli
nonoxxeHHs KoHctuTymii YkpaiHu 4iTKi Ta MOBHI, OUTBII HIX I'PYHTOBHI, ajie¢ MPaKTUYHHNA
JOCBIJI TOKa3zye, IO Jiep>KaBa 1 CYCHUIbCTBO TMOKJIMKAaHI TOCTIHHO CTBEPIKYBaTH 1
MiATBEP/KYBAaTH TPUHIMIT PIBHOIIPABHOCTI Y BOJIOJIHHI MpaBaMH i CBOOOJaMH, OCOOIHBO
TaKUM [PaBOM, SIK PABO HA KUTTSI, OCKIJIbKA BOHO YaCTO MOPYIIYETHCS.

Y cucreMi mpaB IMIOJMHUA TPaBy Ha JKUTTS BIABOAUTHCS ocoOimBe Micie. BoHo €
MIEePIIIOOCHOBOIO, a/pke O6e3 Horo peamizanii HEMOXKIIMBE 3IHCHEHHS BCIX iHIUX mpaB. Kpim
TOTO, TIPABO HA JXUTTS SK (PYHIAMEHT MPABOBOTO CTATYCy JIFOJWHU MAa€ PO3TISIAATHCS SIK
colliajbHa IIHHICTb, 10 00’ €IHY€E BECh KOMIUIEKC MpPaB JOAMHH.

IlepcnexkTHBOI MOAAJBIINX PO3BiIOK Li€l MPoOJEeMaTUKH € JIOCIIKEHHS I€p’KaBHUX Ta
IPOMAJICBKUX 1HCTUTYLIIH Y cHcTeMi rapaHTiil peasnizallii npaBa JIOJUHA Ha KUTTS.
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PO3ILJ II1I. IUBLJIBHE ITPABO TA IIMBLJIBHUI ITPOLEC;
CIMEWHE ITPABO

VIIK 347.93 (477)

JNESIKI OCOBJIUBOCTI 3AXHUCTY MOCAJIOBUMHU ABO CJIYKBOBUMHU
OCOBAMM OPI'AHIB JEP)KABHOI BJIAJIU, I'ITHOCTI TA YECTI, AIJIOBOi
PEIIYTAIII, CHPOCTYBAHHS HEJJOCTOBIPHOI I HETATUBHOI
IH®OPMAIII

SxoBenko €.0., K.10.H., TOJIOBHUH JIep>KaBHHIA 1HCIIEKTOP

Tonosne ynpasninnsa Minicmepcmea 00xo0is i 300pie Ykpainu
v [[ninponemposcwkiti ooracmi (yakovenkoA@i.ua)

CraTTs npHUCBsUCHA JOCIIIKSHHIO 0COOIMBOCTI 3aXUCTY MOCAJOBUMHU a00 CIIy)KO00BHMHU 0cOOaMu
OpraHiB JIep>KaBHOI BJIaJN Ta MICIIEBOTO CAMOBPSITyBaHHS TiIHOCTI Ta YeCTi, AUIOBOI perryTarii,
CIIPOCTYBAaHHS HETATHBHOI Ta HEJOCTOBIPHOI iHpOpMAILIii.

Kniouosi cnosa: cyoosuii 3axucm, 2ionicme, yecmy, 0i108a penymayisi.

Sxosenko E.A. HEKOTOPBIE OCOBEHHOCTU 3AUIUTHI AOJDKHOCTHBIMU WJIU
CJIYKEBHBIMMU JIMLIAMHM OPTAHOB I'OCYJAPCTBEHHO! BJIACTU, JOCTOUHCTBA
U YECTH, Z[EHOBOI?'I PEIIVTALIMM, OIIPOBEPXXEHUSI HEJOCTOBEPHOU U
HETATUBHOM MH®OPMAIIH / I'maBHoe ympasieHne MHHHCTEPCTBA TOXOIOB M COOPOB
VYkpaunsl B JlHenponeTpoBCKOi 00nacTi, YKpanHa

CraThsl TOCBSIIEHA HMCCICIOBAHUIO OCOOCHHOCTH 3aIUThl JODKHOCTHBIMH WM CIY)KCOHBIMH
JIUI[AMU OPTaHOB TOCYAapCTBEHHOM BJIIACTH M MECTHOI'O CaMOYIIPABICHHS JOCTOMHCTBA M YECTH,
JICIIOBOH permyTalnu, OIPOBEPKEHUST HEJOCTOBEPHON U HETaTUBHOM MH(pOpMAIIHH.

Knioueswvie cnosa: cyoebnas zawuma, 00CmouHCcmeo, yecms, 0e108ds penymayus.

Yakovenko E.A. SOME FEATURES OF DEFENCE OF PUBLIC AND DIGNITY AND
HONOUR, BUSINESS REPUTATION, REFUTATION OF UNRELIABLE AND NEGATIVE
INFORMATION AUTHORITIES PUBLIC OR OFFICIAL SERVANTS / Main administration of
Ministry of profits and collections of Ukraine in the Dnepropetrovsk area, Ukraine

Judiciary practice of the European Human Rights Court and national courts reflects a defence’s
feature of honour and respect, business standing, refutation of inadequate and negative information
by officials of public authorities or local government, connected with their performance of
functional duties and citizens of Ukraine who are not officials. Such defence’s feature concern ability
of officials of public authorities or local government to prove infringement of personal non-property
right in court. The analysis of judiciary practice of the European Human Rights Court and national
courts leads about such ability in the presence of simultaneously necessary major factors which give
possibilities to officials of public authorities or local government to protect the broken non-property
right in a court. Definition of such major factors is necessary for practical application f the Ukrainaian
current legislation's norms for protection of honour and respect, business standing, refutation of
inadequate and negative information by officials of public authorities or local government in court.

On the grounds of analysis of the current Ukrainian legislation, positions of the Ukrainian Supreme

Court and the European Human Rights Court it is possible to come to following conclusions:

- realisation of the information right should not break civil, political, economic, social,
spiritual, ecological and other rights, freedom and legal interests of other persons;

- judicial protection of contradiction of inadequate information's about itself and members of
the family for everyone;

- tort as infringement of the person's right to respect for honour and respect, business
standing provides dissemination of inadequate and negative information about this person;

- actual approval can be checked up about their corresponding to the reality and can be
refutated,;
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- honour and respect, business standing are categories of morality which define a good name
of the person in the set ;

- value judgement, ideas, conviction, a critical estimation of the certain facts and defects
which could not be checked up about their corresponding to the reality or could not be
refutated is not a subject of judicial protection. There should be a basis for such judgement,
even when it is estimated judgement;

- the proof of reliability of the negative information about claimants is assigned to the
respondent, and the duty of the proof of the fact of distribution of inadequate and negative
information is assigned to the claimant by the respondent only.

On the basis of the analysis of the current Ukrainian legislation, positions of the Ukrainian

Constitutional Court and the European Human Rights Court it is possible to assert, that letters,

statements, complaints cannot be considered as disseminated information which discredit honour

and respect, business standing or harm interests of officials of public authorities or local
government, if they contain simultaneously information about officials' of public authorities or
local government activity corresponding functional duties that has led to right's infringement of the
claimant (applicant). It must have clarification what was the harm to the rights of the claimant

(applicant), and clarification of actions of such official which had no legal grounds, and have

broken the right of the claimant (applicant).

It can not be concidered as dissemination of inadequate information if it is established, that

- the reference in law-enforcement or state authorities with the statement or the complaint
about judicial misconduct if this authority is not allocated by powers concerning legality
restoration in corresponding relations or applications of the sanctions to the offender
provided by the law;

- the humiliation of honour and respect, business standing of the certain official was the
purpose of these actions;

- the information is disseminated with comprehension of its unauthenticity;

- there were no purpose for the reference of the person to the specified authority and this
reference is caused not by intention to execute the civic duty or to protect the rights,
freedom or legitimate interests.

Key words: defence, respect, honour, business standing.

CynoBa npaktuka €Bpomneiicbkkoro Cyay 3 mpaB JIOAMHU 1 3arajoM HalllOHAJIbHUX CYJIB
HasIBHO BHUCBITIIIOE PI3HHIIO 1 OCOOJMBOCTI 3aXHCTy TiHOCTI Ta YeCTi, MUIOBOI permyTarii,
CIPOCTYBaHHS HeJIOCTOBipHOi iH(popMalii mocagoBumMu abo ciayk00BUMH 0coOaMH OpraHiB
JIep>KaBHOI BJIaJIM Ta MICIIEBOTO CAaMOBPSIYBaHHS (Z1ajli — mMocaaoBl abo ciy:k00B1 ocoOmn),
OB ’s13aHy 3 BUKOHAHHAM HUMH (YHKIIOHAJIBHUX OOOB’SI3KIB, Ta rpOMaJiiHaMH YKpaiHu, SKi
HE € MOocaZoBUMU abo ciyk0oBUMH ocoOamu. Taki 0COOJMBOCTI 3aXHCTy B IEpIIy 4Yepry
CTOCYIOTBCSI MOKIIMBOCTI OCA0BUX a00 CITy>KOOBUX 0C10 JOBECTH B CYJi MOPYLIEHHS CBOTO
0CcOOHMCTOr0 HEMalHOBOrO MpaBa. SIK CBIJUUTH aHali3 CyJOBOi HMPAKTHUKU €BpONEHCHKOTO
Cyldy 3 IpaB JIOAMHM 1 HALIOHAJBHUX CY[IB, II€ MOXJIMBO, ajie 3a HAsBHOCTI OJHOYACHO
HEOOX1THUX OCHOBHMX (PaKTOpIB, SIKI Ha/al0Th MOKJIMBICTh 110OCaI0BINA abo ciy>k00Bii1 0co01
3aXUCTUTH B Cy/l MOpPYILIEHE CBOE OCOOMCTE HeMaifHOBe MpaBo. BU3HauaHHS TaKMX OCHOBHMX
¢dakTopiB € HEOOXIIHUM JUIsl IMPAKTHYHOTO 3aCTOCYBAHHS HOPM JIIFOUYOTO 3aKOHOJABCTBA
VYkpaiHu mpu 3BepHEHHI IOCa0BUX a00 CIIy>KOOBUX OCI0 710 CyIy 3a 3aXMCTOM CBO€T I'IHOCTI
Ta YEeCTi, IIOBOI pemyTallii, CIpOCTYBaHHS HEJOCTOBIPHOI 1 HEraTUBHOI 1H(OpMaIIii.

VYcirpomansau Ykpainu, OpUAMYHI 0COOH 1 IepKaBHI OpraHu MaloTh IpaBo Ha iHpopMalliio,
mo mnepeadavyae MOXJIIMBICTh BIJIBHOTO OJIEpXKAHHS, BHUKOPUCTAHHS, TOUIMPEHHS Ta
30epiraHHs B1JIOMOCTEH, HEOOXITHMX IM JUId peaji3aiii CBOiX MpaB, CBOOOJ 1 3aKOHHHUX
1HTEepeciB, 3/1MCHEHHS 3aBaHb 1 QyHKIii. Peanizanis npasa Ha iHQoOpMalliio TpoMaasiHaAMU,
IOPUJIMYHUMH Oco0aMH 1 JIep’KaBOI0 HE MOBHHHA MOPYIIYBaTH T'POMAJCHKI, MOJITHYHI,
€KOHOMIYHI, COIllajbHI, TYXOBHI, €KOJIOT1YHI Ta 1HII TpaBa, CBOOOJM 1 3aKOHHI IHTEpECH
IHIIKUX TPOMa/JISH, IIpaBa Ta IHTEPECH IpUINYHUX ocib [1].

[ndopmariiero € 1okymMeHTOBaHI a00 MyOJIIYHO OrOJIOLIEH] BIJOMOCTI PO MOJ1i Ta SBUIIA, 1110
Manu abo MarTh MICIle B CYCHUIBCTBI, Jep>KaBi Ta HABKOJMIMTHBOMY CEpPEIOBHILI; CyO’€KT
BITHOCHH Yy c(epi iHpopMallii Moke BUMaraTu yCyHeHHs opylIeHb oro npasa [2].
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Koncrutyuiss VYkpainn Hazmae mpaBo (i3uuHiii oco0i Ha HEZOTOPKaHICTh OCOOUCTOTO 1
CIMEHWHOTO XUTTs, IPABO HA MOBAry 10 TiHOCTI Ta 4ecTi [2].

Kosxen 3000B’s13aHul HEYXWIbHO noaepkyBatucs Konerutymii Ykpainu Ta 3aKoHIB YKpaiHu,
HE MOCATaTH Ha MpaBa i CBOOOAM, YECTh 1 TIAHICTh 1HIIMX JIFOJIEH.

KoXHOMY TapaHTYy€eThCSl Cy/IOBUI 3aXHCT IpaBa CIPOCTOBYBATH HEIOCTOBIpHY iH(OpMaIlio
mpo ceOe 1 WIeHIB CBO€ET ¢iM’1 Ta IMpaBa BUMaraT BIUIyYeHHs Oyb-aKoi iHdopmarii [3].

Koxxna ocoba mae mpaBo 3BEpHYTHCS JI0 CYAy 3@ 3aXHCTOM CBOIX MOPYIICHHX, HEBU3HAHUX
a00 OCTIOpIOBAaHUX IIpaB, CBOOOJ YM IHTEPECIB y MOPSAAKY, BCTAaHOBJICHOMY [lUBiTEHUM
IIPOLIECYaTIbHUM KOJIEKCOM YKpaiHu [4].

3axucT 0COOMCTOrO0 HEMAWHOBOTO TpaBa 3A1MCHIOEThCS CITOCOOaMM, BCTAHOBJIEHUMH TJIABOIO
3 IK Ykpainu. 3aXxuct 0coOMCTOro HEMaiHOBOTO MTPaBa MOXKE 3IHCHIOBATUCS TAKOXK 1HIIUM
Croco0oM, BIATOBIAHO JI0 3MICTY IIOTO IMpaBa, CIoco0y HOro MopymeHHs Ta HACIiAKIB, 110
iX CIPUYMHWIIO 11€ OpYyILIEHHS [2].

Bepxouuii Cyn VYkpainu y cBoiii mocranoBi Big 27.02.2009 Nel 3a pesynbraTamu
npoBesieHoro [TInenymMy MiHIIOB BUCHOBKY, IO HEJOCTOBIPHOIO BBAXAETHCS 1H(MOpMAILTis, KA
HE BIJNOBITAE MIHCHOCTI a00 BHUKJIaICHa HEMPABAUBO, TOOTO MICTHTh B1JIOMOCTI PO TMOJii Ta
SBUIIA, IKMX HE ICHYBaJIO B3araii abo sKi iCHyBaJH, aje BiJIOMOCTI PO HUX HE BIAMOBIIAIOTH
nificHOCTI (HETOBHI 200 MepeKpyyeHi).

I[Tpu 11boMy, HeraTuBHA iH(pOpMAaLisi TOBUHHA MOPYIITYBATH IPABO IT03MBAaYa Ha MOBAry J0 TiJHOCTI,
YecTi UM JUIOBOI perryTallii, caMe Ha JyMKY [031Baya, a He CIIUTbHOTH, CYCIILILCTBA Ta iH. [4].

To6to, mopymieHHs paBa Ha MOBary 0 YeCTi, TAHOCTI YW MIOBOI pemyTallii CTaBUTHCS B
3aNIeXKHICTh caMe BiJ] Cy0’ €KTUBHOTO CIIPUMHATTA 1i€1 iHpopMaIlii mo3uBavYeM.

Ocoba, ocobucTi HEMalHOBI MpaBa $KOi IMOPYHIEHO BHACIIIOK TIOMIMPEHHS TIPO Hel
HEeZO0CTOBIpHOI iHGOpMaIlii, Mae MpaBo Ha CIPOCTYBaHHs 1€l iHGopMmarii [2].

HeratuBHoto ciin BBaxkaTu iH(MOpMaIlito, y AKiid CTBEPIKYETHCSA MPO MOPYIIEHHS 0CO00I0,
30KpeMa, HOpPM UYMHHOI'O 3aKOHO/JABCTBA, BUMHEHHS Oyab-SKUX IHIIMX il (Hampukiaf,
MOPYUICHHST TPHUHIUIIB MOpaji, 3araJlbHOBH3HAYEHWX NPABWII CIIBXHUTTSA, HECTUYHA
MOBEJIIHKA B 0COOMCTOMY, CYCIIJIBHOMY YU HMOJITUYHOMY XHTTI, TOLIO) 1 sIKa HOPYIIY€E MPaBoO
M03MBaya Ha MOBary J10 rJJHOCTI, YeCTI UM JIJI0BOI penyTauii [4].

OO0’eKTHBHA CTOPOHA CKJIaJly TaKOT'O LUBIIBHOIO MPAaBOMOPYILIEHHS Nepeadadae 0JHOYACHY
HasBHICTh JIBOX CKJIQJOBUX €JIEMEHTIB — HEJIOCTOBIPHICTh MoOIMpeHoi 1HpopMarii Ta ii
HaNpaBJICHICTh Ha MOPYIIEHHS 0COOMCTUX HEMalHOBUX IpaB MOTEPILI0i 0cOOU (HEraTUBHHMA
3micT) [2].

3BepTaroun yBary Ha BHUKJIAJI€HE, MOKHAa KOHCTaTyBaTH, 10 IIMBUILHE MPaBOMOPYILIEHHS, 5K
MOIIMPEHHSI BIAHOCHO 0co0u 1H(opMallli, ika Mopyuye ii mpaBo Ha MoBary 10 TiJHOCTI, YeCTl
Yy Ji70BOI pemyranii, nepeadadae HasBHICTb MOIIMPEHHS BIJHOCHO Takoi ocobu
HEJIOCTOBIpHOI 1 HeraTuBHOI 1HpopMalrii. To6To, ocoba HaOyBae paBa Ha 3BEpHEHHS JI0 CYIy
3a 3aXMCTOM CBOTO HEMAailHOBOrO MpaBa 3a HAsABHOCTI BCIX O3HAK CKOEHOI'O IUBLIBHOTO
MIPABOIOPYIIECHHS - OUIUPEHHS BITHOCHO ce0e HeI0CTOBIPHOI 1 HEeraTUBHOI 1H(opMallii.

Koxxen Mae mpaBo Ha mopary J10 Horo rifiHocti Ta yecTi. ['iHICTh Ta 4ecTh (i3UYHOI 0codHU €
HEJIOTOPKAaHHUMH [2].

ITig rigHICTIO CHil PO3YMITH BHM3HAHHS I[IHHOCTI KOXXKHOI ()i3MYHOI 0COOM SIK YHIKaIbHOI
010TCUXOCOIIaTBHOI MIHHOCTI. 3 YECTIO TIOB’S3Y€EThCS MO3UTHBHA COIllaJIbHA OIliHKa 0cOOM B
oyax OTOYYIOUYMX, sIKa IPYHTYETbCS Ha  BIANOBIZHOCTI 11  AisiHb  (TIOBEAIHKH)
3arallbHONPUMHATUM YSBIEHHSM PO J00po 1 3710, a MiJ AUIOBOIO pemyTaiiero (i3u4HOi
0co0u po3yMieThCst HA0yTa 0CO00I0 CyCITiIbHA OIiHKA 11 JUTOBUX 1 MpodeciiHuX AKOCTel Ipu
BUKOHAHH1 HEIO TPYIOBUX, CIYKOOBUX, IPOMAJICHKUX YU 1HIIHUX 000B’A3KiB [4].
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HeraruBHa indopmartisi, momupeHa npo oco0y, BBRKAETbCSA HEAOCTOBIPHOIO, SIKIIO 0co0a,
sKa 11 TOIMPHUIIA, HE TOBEJIE IPOTUIICKHOTO (MPE3yMITIIis 10OponopsiAHoCTi) [2].

3rigHo 3 monoxkeHHsiMU ctatTi 277 LK Vkpaiam 1 crarti 10 [{uBinbHOTO mpoiecyaibHOTO
KOJIeKCY VYKpaiHu OOOB’SI30K JOBECTH, IO IMOIIMpeHa iHQopMallis € TOCTOBIPHOIO,
MOKJIQJA€THCSl HAa BINOBiZa4ya, MPOTE MO3MBAa4Y Mae MPaBO MOAATH JIOKa3H HEIOCTOBIPHOCTI
nommupeHoi iHdopmartii [4].

Otxe, Tarap JOKa3yBaHHS JIOCTOBIPHOCTI HEraTHMBHOI iH(opMalii npo Mo3MBayiB
IOKJIAJIA€ThCSl Ha BIANOBIAAYIB, a HA MO3MBAYIB MOKJIAJEHO JIMIIE OOOB’SI30K J1OKa3yBaHHS
dakTy mnommpeHHs Takoi iH¢opmanii BignoBigauamu. Lleil BHCHOBOK Y3TOJUKYETbCA 3
npunucom ab3aiy 1 wactuau 2 crarti 302 [{uBUIbHOTO KOJIEKCY YKpaiHH.

Bupimyroun nutaHHs PO BU3HAHHS MOIIMPEHOI iH(popMaIlii HeIOCTOBIPHOIO, CYIM MTOBHHHI
BU3HAYATH XapakTep Takoi 1H(opMalii Ta 3’1COBYBaTH, UM € BOHA (PaKTUYHUM TBEPKEHHSM,
YH OI[IHOYHUM CYKCHHsIM [4].

OLIHOYHUMHU CYJDKEHHSIMH, 32 BHHATKOM OOpa3d 4M HAaKJIeNy, € BMCJIOBJIIOBaHHSI, SIKI HE
MICTSTh ()aKTUYHUX JTaHWX, 30KpeMa KPUTHKA, OIiHKA Jii, a TAKOX BHCJIOBIIOBAaHHS, 110 HE
MOXXYTh OYTH TJIyMau€HHI SIK Taki, IO MICTITh (paKTU4HI JaHi, 3 OTJSAY Ha XapakTep
BUKOPHCTAHHS MOBHHX 3ac00iB, 30Kpema, Timep0ou, aneropiid, carupu. OLiHOYHI CyIHKSHHS
HE MJISraloTh CIPOCTYBAHHIO Ta JOBEICHHIO iX mpaBauBocTi [1].

Omxe, BiAMoBigHO 10 ctarTi 277 L{uBiTbHOTO KONMEKCY YKpaiHU HE € MPEAMETOM CYIOBOTO
3aXUCTY OI[IHOYHI CY/PKEHHS, TyMKH, NMEPEKOHaHHS, KPUTUYHA OLlIHKa MEeBHUX (akTiB 1
HEJIOJIIKIB, AKi, Oy y4r BUPAKEHHSM CyO €KTUBHOI JYMKH i MOTJISIIB BiIIOBiIa4a, HE MOXKHA
MEPEeBIPUTH Ha MPEAMET iX BIIMOBIAHOCTI AIMCHOCTI (HA BiIMIHY BiJl EPEBIPKH ICTUHHOCTI
¢axTiB) 1 cmpocTyBaTH, IO BiANOBia€ MPEIEHICHTHIA CYHOBIH MpakTUIl €BPONEHCHKOTO
Cyny 3 mpaB JIOJIMHYU TP TJIyMadeHH1 nosoxeHb ctarti 10 KonBeHiii.

€pponeiicekuii Cyq 3 mpaB JIFOJAWHA BKa3ye, MO0 CBOOOJA BHPAXKCHHS MOTJSIAIB CTAHOBUTH
OJIHY 3 OCHOBHHMX Mi/IBaJIMH I€MOKPATHYHOTO CYCIUJIBCTBA 1 OJHY 3 MPUHLIUIIOBUX YMOB HOTO
nporpecy 1 camopeaniszaiii KoHoi 0coOu Ta poOUTh PO3PI3HEHHS MK TBEP/UKEHHIMH (aKTy
Ta OL[IHOYHUMHU Cy/KeHHsIMH (cripaBa "Jlinrenc npotu ABctpii") [6].

€poneiicbkuii Cya 3 npaB JIOAUHUA Y CBOIN CyIOBIN MPAKTUL JOTPUMYETHCS MIIXOTY 1010
3axXHUCTy CBOOOIM BUPAXKEHHS, BKa3yIOUH, 1110 CBOOO/1a BUCIIOBIIIOBATH CBOI OIS € IIPAaBOM
JIOVHYU, BU3HAHUM Yy CBITI, MaOyTh, HallOUIbII HmIMpoKo. BinbHe mepenaBaHHS MOYYTTIB,
HOTJIAIB Ta 1/1ef € ICTOTHUM YMHHUKOM MOBHOLIIHHOTO PO3BUTKY OCOOHMCTOCTI B CYCIUJIBCTBI,
TaK caMo, SIK 1 3ATHICTh JIFOJUHH CIPUHMATH 3arepeueHHs], CIIOHYKaHHs, 3a0X04YeHHS depes
1711, BUCJIOBJIEHI IHUIMMHU JIIO/IBMH, SIKA € TaKOX BaXXJIMBOIO i (DOPMYBAaHHS OCOOMCTHX
nepeKoHaHs [7].

OriHouHe Cy/PKEHHS, K CTBEpIUKye npakThka €Bponelicekoro Cyay 3 mpas JIFOJUHU (CIpaBa
"Jlinrenc npotu ABCTpii"), € BACHOBKOM, OTPUMAHHUM Yy pE3yJbTaTi IHTEIEKTYaJIbHOT, JIOTTYHOI
00poOKH 1 y3aranbHeHHs (DaKTiB, OLIHOK IHIIMX JIFO/IEH, 1H(pOpMAILIiil TOBIIKOBOTO XapaKkTepy Ta
MIPUYMHHO-HACIIIKOBOTO 3B 13Ky MK 3a3Ha4€HUMHU JKepenaMu iHpopmartii [6].

VY pimenHi €Bporneicbkoro cyay 3 mnpaB JoAuMHMA Bifg 29 Gepesns 2005 poky B crpasi
«Yxpaiuceka [Ipec-I'pyma npotun Vipainu» 3a3HaueHO: «Y CBOiM MPAKTHUIll CyA PO3PI3HIE
(dakTH Ta ONIHOYHI Cy/[KeHHs. SIKimo icHyBaHHsA (akTiB Moke OYyTH MiATBEpKEHE,
MPaBAUBICTh OL[IHOYHUX CY/IKEHb € HE31IICHEHHOIO 1 MOPYIYe CBOOOY BUCIOBICHHS TyMKHU
K TaKy, IO € (yHIAaMEHTAJIbHOI YacCTUHOIO IpaBa, sSKe OXOpOHAETbca crarTero 10
KonBeH111i po 3aXUCT MpaB 1 OCHOBHUX CBO0O THOJUHM (paTh(ikoBaHOIO 3aKOHOM YKpaiHU
Bix 17 munas 1997poky Ned75/97-BP). Onnak, HaBiTh SKIIO BUCIOBIIOBAHHS € OI[IHOYHUM
CYJUKEHHSIM, MPOMOPLINHICT BTPYYaHHS Ma€ 3ajiekaTH BiJ TOro, YU ICHYe JOCTaTHIN
(bakTHuHUI 6a3uC IS OCTIOPIOBAHOTO BUCIOBIIOBAaHHD [§].

FOpuouuni nayku



67

[Tpore, HEOOXiMHO 3BEpHYTH yBary Ha Te, m0 Tieto k crtarreo 10 wactuuu 2 KonBeHIii
nepeadaveHo 3aKOHOJAaBYEe OOMEKEHHS IMpaBa Ha CBOOOJY IYMKH Ta CJIOBA, HAa BIUJIbHE
BUPAXEHHS CBOIX MOTJISIIIB Ta MEPEKOHAHb, 30KpeMa, IS 3aXHUCTy pemyTalii ado mpas iHIIHX
0ci0, To1110, 1 € HEOOXITHUM B IGMOKPAaTHYHOMY CYCIIILCTBI [7].

3Bepraroun yBary Ha BUKIAJCHE BHINE, 3a Pe3ylIbTaTaMU IPYHTOBHOTO IPABOBOTO aHAII3Y
JI0YOTO 3aKOHOJABCTBA YKpainu, mosuiiii BepxoBoro Cyny VYkpainu ta €BpomneichbKoro
Cyny 3 paB JTIOIUHU, MOXKIIMBO JIMTH TAKOTO:

—  peamizamis mnpaBa oci0 Ha iHpoOpMalil0 HE IOBHHHA TMOPYIIYBaTH TIPOMAJICHKI,
MOJITUYHI, €KOHOMIYHi, COIliaJibHI, JTyXOBHI, €KOJIOTi4HI Ta iHII TpaBa, cBOOOIM 1
3aKOHHI IHTE€PECH 1HIIUX TPOMAJISH;

- KO)KHOMY TapaHTYe€TbCS CYJOBHH 3aXUCT TIpaBa CIPOCTOBYBAaTH HEIOCTOBIpHY
iH(pOopMaIlio Mpo cede 1 WICHIB CBOET CiM T}
—  IUBUIBHE MNPABOMOPYIICHHS, SIK TMOPYIICHHS MpaBa 0coOM IMO3MBaya Ha IOBary [0

TiAHOCTI, YeCTi YW AUIOBOI pemyTallii, mepeadayae HasBHICTb TMOIIMPEHHS BiIHOCHO
Takoi 0cOOM HEJOCTOBIPHOI 1 HEraTUBHOI iH(OpMAIi;

- (dakTHYHI TBEPHKEHHSM MOXIIMBO MEPEBIPUTH HA MPEIMET iX BiMOBITHOCTI MIHCHOCTI
i cipocTyBaty;

- 9eCTh 1 T1IHICTb, JJIOBa pEmyTalis - [1e KaTeropii MOpabHOCTI, SIKi y CBOTH CYKYITHOCTI
BH3HAYaIOTh 0Ope iM s JTFOIUHU;

- HE € TPEIMETOM CYIOBOIO 3aXHCTy OIIHOYHI CY/DKEHHS, IYMKH, [EPCKOHAHHS,
KpUTUYHA OIliHKA MEBHUX (DAaKTIB 1 HEMOMIKIB, 5IKi, OyAy4yd BUPAKEHHSAM CyO’€KTUBHOI
JTYMKH 1 TIOTJISIIB BIAMOBiTa4a, HE MOKHA NEPEBIPUTH HA MPEAMET iX BiIIMOBIIHOCTI
nificHOCTI 1 cripoctyBaTh. [Ipu 11bOMY, HaBITH KOJHM TBEPKCHHSI CTAHOBUTH OILIIHOYHE
CY/UKCHHSI, Ma€ OyTH HassBHA (DaKTUYHA OCHOBA JIJISI TAKOTO CYPKCHHS;

- TATap JOKa3yBaHHS JIOCTOBIPHOCTI HeratmBHOi iHQoOpMamii mpo 1O3uBaYiB
MOKJIAZIAE€ThCSl Ha BIJMNOBIJauiB, a Ha TIO3MBaya IMOKJIAJEHO Jinile OOO0B’A30K
JOoKa3yBaHHS  (akTy TOIIMPEHHS HEJOCTOBIPHOI 1 HeraTuBHOI  1H(opmarii
BIMOBIgaYEM.

Koncruryuiitnuit Cyn VYkpainu, Bupimytoun crpaBy Nel-9/2003 3a KOHCTUTYLIHHUM
3BepHEeHHsAM rpomaasHuHa Ceparoka Banepis AnartomifioBuya mpo odiliiiHe TiymMadyeHHs
MOJIOKEHHS YacTUHU Tepioi crarti 7 LuBinsHoro komekcy Ykpaincekoi PCP (cmpaBa mpo
MOIIMPEHHSI BIIOMOCTE ), AIMIIIOB TaKOTO: MOJIOKEHHS YaCTHHH mepinoi ctaTTi 7 LluBinbHOTO
kogekcy Ykpaincbkoi PCP  "mommpuB Taki BigoMocTi" B aclekTi KOHCTUTYLIHHOTO
3BepHEHHsA Tpeba po3yMITH Tak, IO BHUKIAQJEHHS Yy JMCTaX, 3asBaX, cKaprax Jo
MMPAaBOOXOPOHHOTO OPTaHy B1IOMOCTEH 0CO0010, Ha IYMKY SIKOi TTOCaJIOBUMH YH CITYKOOBHUMH
oco0amMH IIbOTO OpraHy MpU BUKOHAHHI (YHKIIOHAJIBHUX 000B’S3KiB MOPYIIEHO ii MpaBo, HE
MOKE€ BBaKaTHCA MOLIMPEHHSAM BIJOMOCTEH, sKI MOpPOYaTh YECTh, TIHICTh YU [IIOBY
penytanito abo 3aBarOTh IMIKOJAM 1HTepecaM LMX oci0. BuknaneHHs y nucrax, 3asBax,
cKaprax J0 NMpaBOOXOPOHHOI'O OpraHy 3aBiJOMO HEINpaBAMBHUX BIAOMOCTEH TSIrHE 3a co00I0
BiJIMOBIAANIbHICTE, IepeA0adeHy YHHHUM 3aKOHOAaBCTBOM Y KpaiHH.

[Tpu ubomy, Koncturyniiitnuit Cyn Ykpainu, npuitMarouu 1e pimeHHs, J1HII0B BUCHOBKY, 1110
MiJICTABOI0 IMBUTHHO-TIPABOBOI BIJAMOBINATBHOCTI 3asBHUKA, MepeadaueHoi crarrero 7
[{uBinpHOTO KOAEKCY YKpaiHU, MOKe OyTH MOLIUPEHHS HEIOCTOBIpHOI iH(OpMaIlli CTOCOBHO
0cOOUCTOro (CIMEHHOT0) HUTTA MOCAT0BOI UM CIYyKOOBOi 0COOM MPABOOXOPOHHOI'O OpraHy
SIK JIIOJMHY 1 TpPOMaIsTHUHA.

Takox Koncturyniitauit Cyn Ykpainu y cBoeMy pitieHHi 3a3HauuB: «[IpoGiemu, nmoB’si3aHi 3
0COOJIMBOCTSIMH peaitizalii MmpaBa IpoMajsH Ha CBOOOAY BHpaXEHHS MOTJSAIB 1 KPUTHKY
CTOCOBHO [ili (0e3misIbHOCTI) MOCAaZOBUX Ta CIyXOOBUX o0ci0, HEOJHOpa3oBO Oymu
IPeAMETOM pO3MIAAy €BpPONEHCHKOro Cyay 3 MHpaB JIIOAWHH. 3aCTOCOBYIOYH ITOJIOKEHHS
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crarti 10 KoHBeHuii nmpo 3axucT mpas JIIOJUHE Ta OCHOBHUX CBOOOJ] y PIlIEHHSX Y cIipaBax
«Hikyna mporn Qinmstaaiin, «IaoBchkuit potu [lomsmii» Ta iHmmx, Cya miaKpeciroe, 1o
MEX1 JOMyCTUMOI iH(popMaii 11010 TOCaTOBUX Ta CIYKO0BHX 0Ci0 MOXKYTh OyTH IIUPIINMH,
MOPIBHSHO 3 MEKaMHU TaKoi >k 1H(GOpMAIIii 1010 3BHYaHUX TpoMajsiH. ToMy, SKIIIO mOcaaoBi
i CIyKO0B1 0COOM Ai0TH 0€3 MPaBOBHX IIJCTAaB, TO MAIOTh OYTH TOTOBUMH J0 KPUTHYHOTO
pearyBaHHs 3 00Ky cycmiabcTBa» [9].

[lpaktuka €Bpomneiicbkkoro Cyay 3 mpaB JIOJMHH BUXOAWUTH 3 TOrO, IO IpaBa Ha
HEJIOTOPKAHICTh T1IHOCTI Ta YECTI MyOJIYHOT 0COOH MiIATAIOTh 3aXKUCTY Y BUIAJIKY, KOJH 115
ocoba (mocamoBa yu ciayx00oBa ocoba) moBene, 1o iHGoOpMaIllis MOMUPEHA 13 3HAHHAM 11
HEMpaBIUBOCTI a00 13 HEXTyBaHHSM IIUTAaHHA MPO iX MPaBAMBICT, YU HEMPABIUBICTH
(pimrenns y cupasi "Helo-Hopx Taiimc nporu Canipana" (New York Times v. Sullivan) um
"Kyptic [Ta6miminar Ko. mpotu barca" (Curtis Publishing Co. v. Butts) [10].

[Tpu uboMy, HaliOHATBHI CYIH TPH 3IHCHEHHI MPABOCY /IS Y TaKild KaTteropii cnpas gidnum
BUCHOBKY, IO 3BEPHEHHs [0 NPAaBOOXOPOHHOIO YW JEpXKABHOTO OpraHy 13 3asBol0 abo
CKaprol TpO HEMmpaBOMIpHI [ii ocoOW, SKIO Ied OpraH HAAUICHUH BIIAJHUMU
[NOBHOB@)XEHHSAMM 111010 IIOHOBJIEHHS 3aKOHHOCTI Yy BIANOBIAHMX BIJHOCHMHAX YU
3aCTOCYBaHHA Iepeq0ayeHnX 3aKOHOM CaHKI[ /0 TpPaBONMOpPYIIHUKA, HE MOXe
PO3LIHIOBATUCH SIK IOIIMPEHHS HENpaBAMBHUX BIJJIOMOCTEH, SKIIO HE BCTAHOBJIEHO, IO
(dakTHYIHO METOI0 HUX Jii OyJ0 MPUHIKEHHS YeCTi, TITHOCTI Ta AUIOBOI peryTamii meBHOT
ocoOM, Ta A7 3BEpHEHHS OcoOM [0 BKa3aHUX OpraHiB He Oyllo KOJHUX MiACTaB 1 Ie
3BepHEHHS OyJ0 BUKIMKAaHO HE HAMIpOM BHKOHATH CBi TPOMAJCHKHI 00OB’s30K abo
3aXMCTUTH CBOI IpaBa, CBOOOIU UM 3aKOHHI IHTEPECH.

3Bepralouu yBary Ha BHKJIQJICHE BHUIIE, 32 Pe3yJIbTaTaMd IPYHTOBHOTO IPABOTO aHATI3y
II0Yoro 3akoHOAaBcTBa YKpainu, mnosunid KoncturymiitHoro Cyay VYkpainu Ta
€poneiickkoro Cyay 3 TpaB JIOAWHA MOXJIMBO KOHCTATYBaTH, IO HE MOXE BBaKATHUCS
MOUIMPEHHSIM BiJIOMOCTEM, SKi TOpOYaTh YeCTh, TAHICTh YU JIIJIOBY pemyTallito abo 3aBIar0Th
NIKOJIM 1HTEpecaM IOCaJoBHM abo CIIy’)k00BUM oco0aM, JIHIe, SKIIO TaKi JINCTH, 3asBH,
CKapru MICTSATh OJJHOYACHO BIJOMOCTI (Ha AYMKY 3asBHHKA, CKap >KHHUKA): PO MOCagoBy abo
CITY»K00BY 0Cc00Y; PO BUKOHAHHS TAaKOIO 0COOO0I0 BIAMOBIAHUX (PYHKIIIOHATBHUX 000OB’S3KIB,
K1 PU3BEJH 70 TIOPYIICHHS MpaBa 3asBHHUKA (CKap:KHUKA); 3 3a3HAYCHHSAM, Y YOMY TOJISITae
MOPYILIEHHS IpaB 3asBHHUKA (CKap)KHUKA), a TAKOX, Y YOMY IMOJISATalTh i Takoi 1MocaaoBoi
abo ciyx00Boi ocobu, 30kpema Oe3 MpPaBOBUX IMIJICTaB, SKI MOPYIIMIU TPaBO 3asBHHUKA
(ckap)KHUKa), a TAKOXK OLIIHOYHI CY/)KEHHS, TyMKH, IEPEKOHAHH, KpUTHYHA OLlIHKA MMEBHUX
(bakTiB 1 HEJOMIKIB.

He moxe po3siiHioBaTuCS SIK MOUIMPEHHS HENpaBIUBUX BIIOMOCTEH, 30KpeMa BiJIHOCHO
nocaioBoi abo ciry)00B01 0c00HU, SKIIO HE BCTAHOBIIEHO, IIO:

—  3BEPHEHHS JI0 MPAaBOOXOPOHHOTO UM JIEPKAaBHOTO OPraHy i3 3asBOI0 a00 CKaprorw IMpo
HENpaBOMIpHi i 0coOM, SKIIO L€ OpraH HaAINIEHUN BIAJHUMHU MMOBHOBAXCHHSIMHU
IIOJI0 TIOHOBJEHHS 3aKOHHOCTI Yy BIAMOBIIHUX BIJIHOCMHAX YU 3aCTOCYBAaHHS
nepeadaueHuX 3aKOHOM CaHKIIIH /10 PaBOMOPYIIHUKA;

- (GakTUYHO METOI0 LIMX il OyJ0 MPUHMKEHHS 4YecTi, TAHOCTI Ta JIJIOBOI pemyTarii
MEBHOI 1TOCa0BO1 a00 ciTy’k00B01 0cO0U;

- JUTSL 3BEPHEHHSI OCOOM JI0 BKa3aHUX OpraHiB He OYJ0 KOJHUX IMiJICTaB 1 1€ 3BepHEHHS
OyJi0 BUKJIMKAHO HE HaMipOM BHUKOHATH CBIA TPOMAJICBKHU O0OB’SI30K a00 3aXUCTUTH
CBOi IIpaBa, CBOOOIM UM 3aKOHHI iHTEPECH.

BpaxoByroun BukjajieHe, 3a IpOBEACHUM IPABOBUM aHAJII30M HOPM JIIF0UOT0 3aKOHO/IaBCTBA

VYkpainu, npaBoBux no3unii Koncrurymiitnoro Cyny Ykpainu, Bepxosaoro Cyny Ykpainu,

€porneticekoro Cyay 3 TpaB JIOJWHMA Ta HAIIOHAIBHUX CY/IB 3arajbHOi IOPUCIUKINIL

MOYKJIMBO JIWTH IPYHTOBOT'O BUCHOBKY, 110 1OcaioBa abo ciayx0oBa oco0a MOXKe 3BEPHYTUCS
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70 Cyly 3a 3aXHMCTOM 1 3asiBUTH BHUMOTY PO 3aXMCT TiHOCTI Ta 4eCTi, AUIOBOI pemyTarlii,
CIIPOCTYBaHHS HEIOCTOBIPHOI 1 HeEraTWBHOI iHQoOpMalii Ta BIIIIKOAYBaHHS 3aBAAHOL
MOpaIbHOI (HEMAHOBOT) IIKOH, SKIIO 3asBa (CKapra) He MiCTUTh BiJIOMOCTEIA:

- PO BUKOHAHHS TaKOK OCO0O0I0 BIAMOBIAHMX (YHKIIOHATLHUX OOOB’S3KIB, SKi
MpU3BEIN 10 TMOPYIICHHS MpaBa 3asBHUKA (CKAap)KHUKA); 13 3a3HAYCHHSIM, y YOMY
MOJIATaE TIOPYIICHHS IPaB 3asBHHKA (CKap)KHUKA), a TAKOX, y YOMY IOJISATrarTh il
TaKoi MocaioBoi abo ciyk00B0i 0coOH, 30KpemMa 0e3 MPaBOBUX MiJACTAB, SAKi MOPYILIUINA
MpaBo 3asBHUKA (CKApKHUKA);

SKIILO 3as1Ba (CKapra) MiCTUTh BiJIOMOCTI:

- HEJIOCTOBIpHOI 1 HeratwBHOI iH(oOpMarllii, moB’s3aH0i 3 BHKOHAHHSIM OCOOOI0 CBOIX
(yHKIIOHATLHUX OOOB’SI3KIB, @ TAKOX (MOIJIMBO) OCOOMCTOTO KHTTS MOCaI0BOi abo
Ciry>k00B0O1 0COOU, SIK JTIFOJMHU 1 TPOMA/ISTHUHA,

SIKITIO 3as1Ba (CKapra):

- HampaBjiICHA JIO IPABOOXOPOHHOTO 4YH [EPXKABHOTO OpraHy, SKHA HE HaIlICHUH
BIIQJIHUMHU MTOBHOBAKEHHSMU IOJI0 TOHOBIIEHHS 3aKOHHOCTI y BiJIMOBIAHUX Bi1IHOCHMHAX
9H 3aCTOCYBAHHS IMepe0aYeHUX 3aKOHOM CAHKIIIH JI0 TPaBOIOPYIITHHUKA,;

SIKIIO:

- (aKTUYHO METOIO 3BEpPHEHHS OyJIO MPUHIKEHHS YeCTi, TiIHOCTI Ta AUIOBOI peryTarii
IIEBHOI 0CO0H;

- iHdopMmartis monmmMpeHa 31 3HaHHIM 11 HEIPaBIUBOCTI;

- IUIsL 3BEPHEHHSI 0COOM 10 TIPAaBOOXOPOHHOTO Y JIEPKaBHOTO OpPraHy HE OYIO JKOIHUX
miZCcTaB i 1€ 3BEPHEHHs OYJIO BUKIMKAHO HE HAMIpOM BHUKOHATU CBili IpOMaJChKUI
000B’s130K 200 3aXHUCTUTH CBOI ITpaBa, CBOOO M Y1 3aKOHHI IHTEPECH.

[TigBoasTuM MMiICYMOK, HA HAII ITOTJISA, 3a3HAYCHUI BUIE KOMIUIEKC OCHOBHUX (DaKTOPiB Mae
CYTT€BE 3HAUYEHHS IPU MOXIMBOMY 3BEpHEHHI 110cai0Boi abo ciayxk00Boi ocodbu 10 cyay 3a
3aXMCTOM CBOTO TOPYIIEHOTO OCOOMCTOro HeMmaiHoBoro mpasa. [Ipum moBexeHHi B cyni iX
ICHYBaHHs JaCTb MOXJIMBICTh MOCaJIOBIM ab0 ciyx00Bili 0c00i MOBHOIO MIpOIO 3aXHUCTHUTU
CBOIO TIHICTb Ta YECTh, JUIOBY pEMyTalilo, CIPOCTYBaTH HEAOCTOBIPHY 1 HETaTHUBHY
iHpopMallito, OB’ s3aHy 3 BUKOHAHHSM HEIO CBOiX (DYHKIIOHAJILHUX 000B’S3KiB.
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PO3ALI IV. AAMIHICTPATUBHE TA ®IHAHCOBE ITPABO

VIIK 34 (092) (470+571)

FOBMJIEN 3ACJTY)KEHHOTI'O FOPUCTA POCCUICKOM ®EEPAIINMN,
KAHJIUJIATA IOPUJIMYECKHX HAYK, TIPO®ECCOPA
HAJIEKJIbI TEOPTUEBHBI CAJIMIIIEBOM

Komomoen T.A., 1.10.H., mpodeccop, 3aciyKEHHBIH FOPUCT Y KParHbI

3anopoorcckuil hayuonanvHuti yHieepcumem (t_deputy@ukr.net)

B cratke ocBemiaercs >KU3HEHHBIN U TBOPYECKUN MyTh M3BECTHOTO YUYEHOT0-aMUHUCTPATHBHUCTA
coBeTckoro W  coBpemeHHoro nmepuojoB. C umenem H.I'. CanumieBoil  CBS3BIBAIOT
(dyH/IaMEeHTalbHbIE MCCIEI0BAHMS, TOCBSIEHHBIE MPOOIEMHBIM BOIIPOCaM aIMUHHCTPATHBHOTO
Iporiecca, aIMHUHUCTPATUBHON OTBETCTBEHHOCTH, aAMUHUCTPATUBHON IOCTHIIMU, KOHTPOJIA U JIp.
OOpamaercss BHHUMaHHE Ha pOJIb M 3HAUYE€HHE HAYYHBIX MOJIOXKEHHH, C(HOPMYIUPOBAHHBIX
H.I'. CanuiueBol, Ha pa3BUTUE YKPAUHCKOM aJMUHUCTPATUBHO-NPABOBOM HAyKH, UCIIOJIb30BAHUE
nX B KadecTBe (yHOaMeHTa [UIi COBPEMEHHBIX OTPACJIEBBIX IIPABOBBIX HCCIICTOBAHHUH.
Anammzupyercss poapr H.I'. CanumieBoil B HOPMAaTUBHOM JESTENBHOCTH B COBETCKUH U
COBPEMEHHBIN MEPHO/IBI, B pa3pabOTKEe H3BECTHBIX KOANGDHUINPOBAHHBIX, 3aKOHOAATEIBHBIX AKTOB,
KOTOpBIE MOXXHO PaccMaTpHBaTh B Ka4eCTBE JMUHBIX NPUMEPOB COOMIONCHUS BCEX TpeOOBaHMN
KOIU(UIUPOBAHHON  (3aKOHOJATENFHOH) TEXHWKH, TEXHOJOTMH. VYIemnsercss BHHUMAaHHUE
MHOTOJIETHEHl Meparornyeckoit nesTeabHocTH FOOmIsapa, YHUKAJIBHOCTH €€ aBTOPCKUX METOIUK
MOJIrOTOBKU CTYZIGHTOB W aCIMpPaHTOB, MOBBIILICHNS KBaTHU(DUKAIMK Cyel, UCTIOIb30BaHUS UX BO
MHOTHX BBICHINX Y4YeOHBIX 3aBeneHHAX Poccuiickoin ®emepanuun u Ykpaunsl. OcBeriaercs
KOHCYNbTaTUBHO-3KcIIepTHas AestenbHocTs H.I'. CanmineBoif, pons W 3HaueHHE B NOATOTOBKE
Hay4HOTO 0OOCHOBaHHS KOPEHHBIX IPABOTBOPYECKUX OTPACIIEBBIX IIPEOOPa3OBaHUIA.

Kniouegvie crosa: aomunucmpamuenas —iocmuyus, AOMUHUCMPAMUBHO-NPABOBAS  OOKMPUHA,

AOMUHUCIPAMUGHDLIL NPOYECC, HOPMOMEOPUECMBO, NeOaz02U4ecKas OesimeibHOCMb, IKCHePMHAs

0esamenbHOCMb.

Konomoens T.0O. IOBUIEM 3ACJIYKEHOI'O FOPHMCTA POCIMCBHKOI ®EIEPALII,
KAHJIMJIATA IOPUJIMYHUX HAVK, [TIPO®ECOPA HAJIITI T'EOPTTIBHU CAJIIILEBOT /
3amopi3pKuii HAIIOHATFHUH YHIBEPCHTET, YKpaiHa

VY craTTi BUCBITJIIOETBCS JKUTTEBHHA 1 TBOPUMI LUISIX BiZOMOIO BUYEHOrO-aJMIHICTPATHBICTA
pansHchKoro ta cydacHoro mepioxiB. 3 imexHem H.I'. CamimieBoi moB’s3yroTh (yHIaMeHTalbHI
JOCII/DKeHHS, ~ TPUCBSYEHI  NMPOOJEMHMM  MHTAHHSAM  aJMIHICTPaTHBHOIO  IIpOLECY,
aJIMIHICTPaTHBHOI BIANOBIAAJIBHOCTI, aJMIHICTPATHBHOI OCTHUIIIi, KOHTPOJIIO TOIIO. 3BEPTAETHCS
yBara Ha poOJIb Ta 3HAYCHHS HAyKOBUX I0J0XeHb, chopmynboBanux H.I'. Caimimesoro, Ha
PO3BUTOK YKpaiHCHKOI aJMiHICTPaTHBHO-IIPABOBOi HAYKH, BUKOPHCTAHHS X SIK (YHIAMEHTY JUIs
CyYaCHHX TaTy3eBUX MPAaBOBUX IOCHIKeHb. AHami3yeTbes ponb H.I'. CanimeBoi y HOpMOTBOpUiit
IISUTGHOCTI B pAASHCBKAN Ta CYYacHHH Iepiofn, y po3poOmi BiIOMUX KOIU(IKOBaHHX,
3aKOHOJIaBUMX AaKTiB, sIKI MOKHA PO3IIIAJAaTH SIK HaiKpalli NPHKJIAAW JOTPUMAaHHS BCIX BUMOT
koau(ikamidHOi (3aKOHOMABYOi) TexHikH, TexHoJoril. [lpuninseTscs yBara OaraTopidHii
mearorivHiil aismpHOCTI FOBUIApa, YHIKANBHOCTI 1i aBTOPCHKMX METOAMK ITiITOTOBKH CTYJICHTIB
Ta acmipaHTiB, NiABHMIIEHHSA KBamidikamii cynmiB, BHKOpPHCTaHHA iX y 0aratbox BHIIUX
HaBYAJIbHMUX 3aryamax Pociiicekoi @eneparii Ta YkpaiHu. BHCBITIIOETBCA KOHCYIBTaTHBHO-
excrieptHa AisutbHiCTh H.I'. CarimeBoi, poib Ta 3HaY€HHS B MiATOTOBIII HAYKOBOTO OOTOBOPEHHS
JOKOPiHHUX peopMaIliifHUX MPaBOTBOPUYNX TaITy3EeBUX MEPETBOPEHb.

Knrwouosi  cnosa: aominicmpamusHa focmuyis, AOMIHICMPAMUBHO-NPABO8A doxmpuHna,
AOMIHICMPAMUBHULL NPOYec, HOPMOMBOPUICb, Ne0A202iYHA JIANLHICMb, eKCHePMHA OifIbHICMb.

Kolomoets T.A. ANNIVERSARY HONORED LAWYER OF THE RUSSIAN FEDERATION,
CANDIDATE OF LEGAL SCIENCES, PROFESSOR NADEGDA GEORGIEVNA
SALISHCHEVA / Zaporizhzhya national university, Ukraine

In an article on the anniversary of the candidate of legal sciences, professor, Honored Lawyer of
the Russian Federation Nadezhdy Grigorevny Salishchevoy, covered her creative way of life.
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Attention is paid to the process of its formation as leading scholars, speeding up its scientific
views. Nadezhda Salishcheva made a huge contribution to the science of administrative law, the
formation of the fundamental provisions of the Administrative Procedure, administrative justice,
administrative responsibility, control, etc. There is no scientific sector work, in which there were
no references to works N.Salischevoy. Formulated its scientific statements about the
«jurisdictional nature» of the administrative process was perceived by many Ukrainian leading
scholars. The basis of industry research on administrative and procedural legal capacity a judicial
process for protecting the rights of persons against unlawful acts state control over the activities of
state bodies, laid the scientific proposals formulated as during the Soviet period and subsequent
years. The article focuses on the contribution of the role and importance of creative research
Nadezhdy Salishchevoy in the formation of Ukrainian legal administrative science. In an article
highlights the role of Nadezhda Salishcheva in the standards-related activities in the Soviet period
and in subsequent years, in the preparation of many regulatory, codified in t.ch, acts which
operated for a long time and remain in force until the present time. Emphasis focuses on expert
advisory activities hero of the day, many interpretations of the legal acts. N. Salishcheva
contributed to the development of legal education, the development of teaching methods, training
future lawyers and training for judges and court staff. Professor has created his own scientific
school, has trained a large number of students who successfully defended their candidate and
doctoral dissertations. In working with students she uses own methods of training future scientists,
paying attention to their personal qualities. Nadezhda Salishcheva is the author of many works that
are relevant to modern legal science rulemaking. The article focuses on the basic provisions of the
«classicy» scientific works, the extent of their use of Ukrainian leading scholars in different times.
It is noted that N. Salishcheva is one of the recognized leaders in the legal and administrative
science, its merits are marked in the state, departmental level, and it is a prime example of the
great scientist, a wonderful teacher with practical experience, master of her craft.
Key words: administrative law, administrative procedure, administrative and legal doctrine,
administrative responsibility, administrative justice, codification, lawmaking, legal education.

30 ceHTs0ps Hay4dHas OOMICCTBEHHOCTh OTMedaeT roOwieir Hanmexnasl ['eoprueBHBI
CanuueBoif, 3aHuMaromeid oco0oe MecTO B IUIEAZE COBETCKUX, POCCUHCKUX YUYEHbBIX-
aJMUHHUCTPATUBUCTOB, 0€3 MpeyBEeINYEHHUs] MOXKHO CKa3aTb U IPEJICTaBUTENIEH OTpaciieBO
npaBoBoi Hayku Bcex cTpaH CHI', uro oOycnoBineHo ee OONbIIMM BKJIAJOM B pa3BUTHE
HayKM  aJMUHUCTPATUBHOIO  IpaBa, IOPUAMYECKOrO0  O0pa3oBaHUSA,  OTPacieBOr0
HOpMOTBOpuecTBa. HeolleHuM ee BkiIah M A pa3BUTHsL YKPAMHCKOW aJIMMHHUCTPATHBHO-
IIPaBOBOM HAaykH. ba3oBble IOJIOXKEHUS COBPEMEHHOM YKPAaWHCKOW aJMUHUCTPATHBHO-
IPaBOBOM, B T.4. a/IMUHUCTPATUBHO-TIPOLIECCYAIbHOM, HAyKH C(hOPMHUPOBAHBI, IPEX]IE BCETO,
C y4eTOM MOJOoXeHHH, pazpadoranusix H.I'. CamuineBoil, kKak B COBETCKHU MEpUO, TaK U
nocse o0pa3oBaHus HE3aBUCUMBIX rocynapcTB. Het HU ogHOTO yueOHOro nocoOusi, H1U 0JIHOM
MOHOrpaduyecKkol HayuyHOHl pabOThl MO BOHpocaM aJMUHHCTPATUBHO-TIPOILIECCYaIbHOTO
npaBa,  IOJTOTOBJIEHHBIX  YKPaMHCKMMHU  yY€HBIMU-CIELMAIMCTAaMM B 00JacTu
aJIMMHHMCTPATUBHOTO MpoIiecca, B KOTOPBIX Obl HE ObLIO ccbulok Ha TpyAsl H.I'. Canuiueoii.
N 510 BHOAHE 000OCHOBaHHO, HOO €€ JOKTpUHAJIbHBbIE IOJOXKEHHUs, Onaropaps
(GbyHIaMEHTaIbHOCTH MOAXO0/Aa K U3YUEHHUIO BOIIPOCa, TIyOMHE HAyYHOTrO MOUCKA, SIBISIFOTCS
OCHOBOHM JJIsi HAy4HBIX CIELMAIU3UPOBAHHBIX IPABOBBIX MCCIEAOBAHUN, HEOTHEMIIEMOMN
COCTAaBJISIOLIEN JOKTPUHAIBHOTO 0a3uca OTEYECTBEHHOU HOPMOIPOEKTHOM,
HOPMOTBOPYECKOH IEATETLHOCTH B COOTBETCTBYIOIEH chepe OTHOIIEHU.

Brnieuatnser ee >KM3HEHHBIN U TBOPYECKHM ITYTh.

Ponunaces Hanexna I'eoprueBna B 1924 r. B r. Mocksa. [locne ycnemHoro okoHudaHus (c
OTNIMYMeM) cpenHed mkoisbl B T. KylOpieBe, rie oHa BMECT€ C MaTephl0 HAXOJIWIach B
IBaKyalli ¥ 00y4eHUE MPUXOIUIOCH COBMEMIATh C TSHKENON pabOTOi B ThHUTY, YXaKHBas B
TOCIUTAE 32 PAaHEHHBIMM, BBIMOJIHSS Pa3IMYHOIO poja oOIiecTBeHHbIe paboThl, B 1943 T.
OHA TIOCTYIAeT Ha IOPUINYECKHd PakyIbTeT MOCKOBCKOTO TOCYJapCTBEHHOTO YHHBEPCUTETA
nmvenn M.B. JlomoHOCOBa, KOTOpPBIM OKaH4YMBAEeT ¢ oTiiuveM B 1948 r. IMeHHO B 3TOT
NepUoj, MPOUCXOAUT 3HAKOMCTBO HOOWmsipa ¢ M3BECTHBIM Y4YEHBIM-aJIMHHHCTPATHBHUCTOM
N.N. EBTUXUEBBIM, 3aMETUBIIINM €€ HEOPJAMHAPHBIE CTIOCOOHOCTH U TPYIOIIO0UE, OJHUM W3
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ee HaCTaBHUKOB, MO PYKOBOJCTBOM KOTOPOIro (PAKTHYECKH M Haydanoch €€ (HopMUpOBaHHE
Kak OyaylIero Hay4Horo McciieoBaTeisl B 00J1acTH aIMUHUCTPATUBHOIO MIPaBa.

Ilocne oxoHuanuss yHuBepcurera Hanexna I['eoprueBHa mosyuumsa peKOMEHAALMIO B
actiupanTypy BcecorsHoro mHcTuTyTa topuaundeckux Hayk (BUIOH) mpu MunmctepcTBe
toctuiiun CCCP, ycrenrHo mpoAospkuia yuely B aclUpaHType W MO €€ 3aBepIICHUH ObLia
Ha3Ha4YeHa Ha JOJHKHOCTh MJIQJIIEr0 Hay4dHOTO COTPYAHHMKA B CEKTOP IOCYAapCTBEHHOTO U
anMuHucTpatuBHOro npaBa BUIOH. MmenHo B 3TOT mepuoj — ydeObl B aclHUpaHType U
padorst B BUIOH — HOOumnsip 3HaKOMHUTCS C IEJIOW TUICSIOH BBIJAIONTUXCS YUEHBIX
(C.C. Crynenukunbiv, H.I'.  AnexkcangpossiM, I[.A. Smnonbckoii, B.A. BruacoBsiMm,
b.M. HoBunikum, .M. I'enkunwsim, M.A. Bpayne u ap.), oOmieHHe ¢ KOTOPBIMH OKa3ajlo
CYIIECTBEHHOE BJIMSHHE Ha (HOPMUPOBAHHE €€ MHPOBO33PEHMS, KaK Y4YEHOro, Meaarora,
MPUAEPKUBAIOIIETOCS «KOMIUIEKCHOTO OOIIETEOPETHYECKOro TMOAX0Ja K OCMBICICHHUIO
IOpUAMYECKOT0 MaTepuajla C HCIOJIb30BAaHUEM HCTOPUYECKOIO METOJa U MeToja
CpPaBHUTEJILHOTO MpaBoBeaeHus» [ 1, c. 2].

B 1954 r. Hagexna I'eoprueBHa YCHENIHO 3allMTHJIA KAHIWUJATCKYIO JIHCCEPTALIUIO
«HopMaTuBHbBIE aKThl TOCYJAPCTBEHHOT'O YIIPABIICHHS», OCHOBHBIE IOJIOXKEHUS KOTOPOU
(haKTHYECKU U OMPEIICIIIIN €€ IMMOAXO0bI K OTPacieBOMY HOPMOTBOPYCCTBY.

C 1954 r. mo 1961 r. KOGumnsp paborana Bo Bcecoro3HOM I0OpUIMUECKOM 3a04YHOM UHCTHUTYTE,
a B 1961 r., no pesynprataM KOHKypca, Oblia mpuHsAta B MHCTUTYT rocynapcrBa U Ipasa
Axanemun Hayk CCCP (uwpiHe — Poccuiickoil akajgeMuu HayK) Ha JIOJDKHOCTH CTapIlIero
HAay4YHOTO COTPYAHHMKA, IIOJIYYUB COOTBETCTBYIOIEE YYEHOE 3BaHHE. YUYEHOE 3BaHUE
npodeccopa Hanexne ['eoprueBne 6pu10 ipriceoeHo B 2006 1.

Hanexxna I'eoprueBna CanumieBa — OOMH U3 [PU3HAHHBIX JIMJEPOB B HAayKe
aJIMUHUCTPATUBHOTO IIPaBa.

HeBo3MOXHO MpeacTaBUTh COBPEMEHHYIO YKPAaWHCKYIO TEOPUIO aIMUHHUCTPATUBHOIO TpaBa
06e3 ¢yHnameHTanpHbIX TpyaoB Hazxexnsl [eoprueBHbl 1m0 MpoOIEMHBIM BOIpPOCaM
aIMUHUCTPATUBHOTO TIPOIECCa, AaJMHHHUCTPATUBHOM OTBETCTBEHHOCTH, KOHTPOJIHHOU
JEeSTeNbHOCTH W JAp. AOCOIIOTHO BCE HCCIENOBaHUS COBETCKHUX, a B TOCJIEICTBUU U
YKPaWHCKUX YYCHBIX-aJMUHUCTPATUBUCTOB, HEMOCPEJICTBEHHO TOCBSIIEHHBIE BOMPOCAM
aAMUHUCTPATUBHOTO TIpollecca, B KauyeCTBE HEOTHEMJIEMOM COCTABIISIIOUIEH HAay4HOTO
dbyHmameHTa  0a3upyrOTCSs  HAa  TMOJOXKEHUSIX  «IOPUCAUKIIMOHHOW»  KOHIEMIUU
aJIMMHHUCTPATUBHOTO mpoiiecca, chopmupoBannbix H.I'. CanumeBoit eme B 60-x rogax XX
BEKa, B 000OIIEHHOM BHJIC BIEPBBIC MPEICTABICHHBIX CTaBIIECH KJIACCHUECKOW MOHOTpaduu
«AnmunuctpatuBHbiii mporecc B CCCP» (1964 r1.) — «mepBoM crnenHamTu3upOBaHHOM
WCCTIEIOBAHUH aJMUHUCTPATUBHOTO TMpoIlecca B OTEYSCTBEHHOM MPaBOBOM HayKe, CTABIIUM
3aMETHBIM COOBITHEM, CBHITPABIIUM HEMAIYI POJb B aKTHBH3AIMU Pa3pabOTKH MpodiIemM
3TOTO BHjA Tporiecca» [2, ¢. 186]. PaccmoTpenne aaMUHUCTPATHBHOTO MPOIECCa B KAUeCTBE
0co00Or0 BHJA HCIOJHUTEIBHOW M  PACHOPSAUTENIBHOM  JESITeNbHOCTH, CBS3aHHOM
HETOCPEICTBEHHO C  BO3MOXKHOCTBIO  peaM3allid B  TNPUHYAUTEIBHOM  TIOPSJIKE
COOTBETCTBYIOIIMX  aJIMHUHUCTPATUBHO-TIPABOBBIX  AKTOB, OMNPEACIAIOIIMX MpaBa U
00S13aHHOCTH  yYaCTHUKOB MAaTEPHAIBHOTO  aJIMHHHCTPATUBHOTO OTHOIIEHUS, OBLIO
BOCIIPUHSTO MHOTUMH YYEHBIMH-aIMUHUCTPATUBUCTAMHU U B TEUEHUH JJIUTEILHOIO BPEMEHHU
WCIIOB30BAJIOCh KaK AaHAJIOT «aJMHHUCTPATHBHOTO TMIporiecca B Yy3KOM TTOHHUMaHUN»
(narmpumep, padotsl JI.B. Kosans, FO.I1. butska, B.B. 3yii, A.T. Kom3sioka, C.T. 'onyapyka u
ap.). ChopmynupoBanasie H.I'. CanumieBoil MOMOXKEHUS «HOPUCAUKIIMOHHONY KOHIICTIITUN
aAMUHUCTPATUBHOTO TMpollecca B AacleKTe MPHU3HAHUA TOXKIECTBEHHOCTH IOHATHUSA
«aIMUHUCTPATUBHBIA TPOIECC» COACPKAHUIO TOHATHUH «TPaXTAHCKUM TMPOIECC» U
«YTOJIOBHBIN Tporieccy (Kak Croco0OB oOecreueHus 005S3aTebHOCTH HOPM MaTepUaIbHOTO
mpaBa W TIPUMEHEHHUS Mep BO3JICUCTBHUS (MPUHYKACHHS) IO OTHOMICHHUIO K JIMIAM,
HapyLIAKIIUM [PABOBbIE HOPMBI), COOTHOLIEHUE MOHSITHH «IIPOLIECC» U «IIPOU3BOJCTBO»
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(Ipy KOTOPOM AJIMUHUCTPATUBHOE MPOHM3BOJCTBO OKA3bIBACTCS SBJICHHEM 00Jiee MIMPOKHUM,
YeM IpOLEeCC), ONpENeJeHUs MeCTa M POJU aJMUHUCTPATHBHO-TPOLIECCYAIBHBIX HOPM,
BBIJIEJICHUS UX B KAUE€CTBE «IIPAaBOBOI'0 MHCTUTYTA aJIMUHUCTPATUBHOIO MPaBay, MOCIYKUIU
OCHOBOM Il TOATOTOBKU JOKTOpckux pauccepraumii JI.B. KoBans «AaMuHHCTpaTUBHO-
JIEIIMKTHOE OTHOIlEHUE» (B mpoueccyanbHoil yactu), H.M. Tuienko «AAaMHUHHCTpaTUBHO-
IpolecCyaabHbll  CTaTyC TpaXJaHMHAa  YKpauHbl: HpoOOJEeMbl TEOpUM U IyTH
coBepuieHcTBOBaHUA», A.T.  Kom3loka  «AJAMHMHHMCTpaTMBHOE  NPUHYKJIEHUE B
IIPABOOXPAHUTEIBHOM IEATENBHOCTH MWINLUWY, U APYTUX MHOIOYHMCIIEHHBIX KaHIUIATCKUX
auccepTanuii, y4eOHBIX TOCOOMH 1O aJMHHUCTPATHBHOMY TIIpaBy C BBIICJICHHEM B
OTIENBHOM pa3Jiele IOJIOKEHUH, MOCBAIIEHHBIX aIMUHUCTpaTUBHOMY mpoueccy. Hosbie
BpeMEHa HECYT MepeMeHbl U TpeOyloT CMEHbl MOKOJeHHH. be3ycnoBHO, B 3TOM ecTh
ONpeZCIICHHasl JIOTMKA, HO U1 HOBOI'O BPEMEHHM HE MEHEE BaXXHBl IPEEMCTBEHHOCTH
TpaauIMiA, Iepegada onbITa, HEOOXOIUMBI IMYHOCTH, CIOCOOHBIE BOCIIPUHUMATH TIEPEMEHBI,
IIPOUCXOJSAIINE B KU3HU, IEPECMATPUBATh CBOM B3IJIAbl, BUICTh HOBbIE TOPU30HTHL. B uncie
TAaKOBBIX MOXHO BbIIeNuTh M FOOumsgpa. C yuetom TpeOOBaHUII BpeMeHH, B KOHTEKCTE
(bopMHpOBaHUS HOBBIX KOHLENIIMHA, HOBBIX MOAXOJ0B K COAEP KAHUIO, IPUHIIMUIIAM, BUJAM U
dbopMaM aJMHUHHUCTPATUBHOIO IpOIECcCa, K OCOOEHHOCTAM M BMJAaM aJIMHUHUCTPATUBHBIX
IIPOU3BOJCTB, OHA IIEPECMOTpeda CBOM B3IVIAAbl HAa AIMUHMCTPAaTUBHBIA IIpoLECC U
IpEUIOKUIa HOBOE €ro IOHSATHE KaK «COBOKYIIHOCTH CaMOCTOSITENIbHBIX  BHJIOB
IpolecCyaabHON AesTeIbHOCTH, 00YCIOBIEHHBIX CleU(UKON aAMUHUCTPATUBHO-TIPABOBBIX
oTHomeHu» [3, c. 222]. C yd4eToM BBIIIEU3IOKEHHOTO, BCE BHUJbI aJIMUHHCTPATUBHO-
IpolLecCyaJbHbIX OTHOIIEHUH MEXAy OpraHamMu ITyOJMYHOW BJIACTU U UX JOJDKHOCTHBIMU
JMIIaMU ¥ HE TTOTYMHEHHBIMHI UM (PU3WYECKUMHU U IOPUIMYECKUMHE JIUIIAMUA OHA pa3Jeiniia Ha
TPU OCHOBHBIE T'PYIIIBL: @) MPABOOTHOIIEHUS, B KOTOPHIX OpraH MyOJWYHON aAMUHUCTPALUU
00s13aH paccMaTpuBaTh B ONPEJEICHHOM INOpsAKe oOpallleHuss He MOJYMHEHHBIX €My
(bU3nUeCKUX U IOPUANYECKHX JIML B CBA3U C peanu3anreil 1 3alluTol UX MpaB U OXPaHIEMBbIX
3aKOHOM HMHTEPECOB; 0) MPaBOOTHOIIEHHUS, KOTOPbIE BOSHUKAIOT B CBSI3U C IPUMEHEHUEM MEp
a/IMUHUCTPATUBHOTO MPUHYXKAEHUS; B) IPABOOTHOIIEHUS, BO3HHUKAIOIIME B CBSI3U C
paccCMOTpeHHEM JeJl B TOpSAAKE aJMHUHUCTPATUBHOIO CYAOINpOU3BoJAcTBA. MMeHHO »3TH
MOJIOKEHMS MCIOJIb30BAJIM B KauecTBe 0a30BBIX Ui MCCIEOBAHUS MPOOJIEMHBIX BOIPOCOB
COBpEMEHHOro aaMuHucTpatuBHoro mnpouecca O.B. Ky3pMeHko (mpu u3yueHuu npodiaem
aJIMUHUCTPATUBHOTO Iporecca B w1enoMm), A.M. Mukonenko (mpu pa3zpaOoTke Teopuu
aJMHHHMCTpaTUBHO-TIpoLeAypHoro  mpasa), H.B.  Anekcanaposa, P.A. Kyiibuna,
B.I1. Tumoryk (pu ucclieA0BaHUH BOIIPOCA COOTHOLICHHS aIMUHUCTPATUBHOIO MIpoIecca U
aIMUHUCTPATUBHOTO TPOM3BOJICTBA, aJMUHUCTpaTHBHON mpouenypsl), M.A. Kapty3ona,
AJO. Ocamguuit (mpu yriyOJeHHOM aHaJW3€ OTIENBHBIX AaCHEKTOB aJMHUHUCTPATHBHO-
npouenypuoro mpapa), B.K. Konmakos, A.T. Komsiok, [.H. Jlykesueun, E.B. Homun
(aHanu3upys NOPOM3BOJCTBO MO JenaM 00 aJMHHHUCTPAaTUBHBIX IPABOHAPYLICHUAX Kak
COCTABJISIIOLIYIO aIMUHUCTpaTUBHOTO mporecca), P.C. Mensuuk, B.M. beB3enko (B acrekre
UCCIIEIOBaHUsT ~ NPOOJEMHBIX  BOIPOCOB  aJMUHHUCTPATUBHOTO  CYIOIPOU3BOJCTBA),
E.M. XaputoHOB (1pu BBLAECIECHUH aJIMHHHUCTPATUBHO-IIPOLECCYaTbHBIX OTHOIIEHUH U HX
yrnyonennom uccnenosanuu), II.C. Jliotukos, T.A. Manensik, M.IO. BuxuseB (mpu
U3YYEHHH CYOBEKTHOTO COCTaBa  aJMHHHCTPATHUBHO-TIPOLIECCYANIbHBIX  OTHOIIEHHI),
H.A. Apmam, O.B. Ky3smenko, A.J. MukosieHKO, BbIAENAS IPUHIUIIBI aIMUHUCTPATUBHOTO
mpolecca OTMEYaroT, YTO 32 OCHOBY CBOMX HCCIIEIOBaHHWM B3sUlM, B T.4., U MPEAJIOKEHUS
H.I'. CanumeBoil. OTu ke MOJOXKEHUS MOCTYKMIU CBOEr0 poja OCHOBOH UIsl pa3paboTKU
HOBEHIIMX  KOHIENIUMN  YKPAMHCKOM  aJMHUHUCTPATHUBHO-IIPABOBOW  JOKTPUHBI O
MOJOTPACIEBOM XapakTepe aJIMUHHCTPATUBHO-TIPOLEAYPHOrO IpaBa (Hampumep, pabOThI
AN. Muxkonenko, W.A.Kapry3zoBoii, A.}O.Ocamyero u 1p.), aIMUHUCTPATHUBHO-
npolieccyaabHoro mnpasa (Hampumep, padotel P.C. MenbHHKa), 0 MOIU(UKAIIMH CHCTEMBI
COBPEMEHHOTr0 a/IMUHUCTPATUBHOIO MpaBa ¢ yU€TOM MECTa U POJId B HEM aIMUHUCTPATUBHO-
IpoIecCyaabHOr0,  AJAMUHUCTPATHBHO-TIPOLIEAYPHOTO  TpaBa  (Hampumep,  pabOTHI
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P.C. Menbuuka, E.B. IletpoBa u np.). Ilonoxenus, npemioxennoie H.I'. CanumeBoi,
BOCHIPUHSAIU M JETAIU3UPOBAIA C yYETOM HOPMOTBOPYECKMX W IPABONPUMEHHUTEIHHBIX
peanuii, coBpeMeHHOro BpeMeHH B cBoux paborax B.b. AsepwsnoB, C.B. Kusanos,
JL.P. buna-Tuynosa, C.I'. CTeuenko u ap.

Her Hu omHoro y4eGHOro mocoOusi Mo agMHHHUCTPATUBHOMY IPOLECCY, MOATOTOBIEHHOTO
YKPaUHCKUMU y4EHBIMU-aJIMUHHUCTpPAaTUBUCTaMU B Hadasie XXI B., B KOTOpoM Obl HE HAIIUIH
CBOE OTpa)K€HUE HAY4YHbIC MOJoKeHus, pennoxennsie H.I'. CanuieBoit, ¢ yuetom resesuca
ee Hay4HbIX B3TJs10B (Hanpumep, Kyssmenko O.B. Kypc anmuauctparusroro npomecca (K.,
2012); Mukonenko A.M. AIMUHUCTpaTUBHBI mpolecc U aAMUHUCTpaTUBHAs
OTBETCTBEHHOCTh B YKpauHe (Xaprkos, 2010); AIMHUHHCTPATUBHOE MPOIECCYaTLHOE TPABO
(mox ob6mr.pen. T.II. Munku (XapekoB, 2013)); Ilepenentok B.I'. AnMuHHCTpaTUBHBIN
nporecc (Yepuonupl, 2003) u np.). CoBpeMeHHbIe MOHOTpadudecKue paboThl YKPaWMHCKUX
YVYCHBIX-aIMHHICTPATUBUCTOB TaK € TOJATOTOBIEHBI C YyderoM HapaboTok HOOwmmsapa
(Ky3pmenko O.B. Teopernueckwe OCHOBBI aaMuHUCTpaTHBHOTO mporecca (Kues, 2005),
Mukonenko A.M. Teopuss agMuUHHMCTpaTHBHOrO mpoueaypHoro mpaBa (Xapeko, 2010),
Mupontok P.B. [IpaBoBoii craryc CyOBEKTOB aJIMHMHHUCTPATHBHO-JCIUKTHOTO IpoIllecca:
Teopus U npaktuka peanusanuu (duenponerposck, 2013), I'punenko NU.C. CtanoBneHue u
pa3BUTHE HAYYHBIX B3IJI0B HA OCHOBHBIE HHCTUTYTHI OT€YECTBEHHOT'O aIMUHUCTPATUBHOTO
npasa (Kues, 2007) u np.).

BocnpuHATH U AeTATM3UPOBAHBI C YUETOM peaIuii COBPEMEHHOCTU YKPAUHCKUMHU YyUEHBIMU -
anMuHUCTpatuBucTamMu  chopmymupoBanusie  H.I.  CammmeBoit  mosnokeHuss 00
aJIMMHHUCTPATUBHO-TIPOIIECCYATbHON JI€€CIIOCOOHOCTH TpakJIaH, KOTOpPbIe B MOCIEAYIOLIEM
Obun TpaHC(HOPMHUPOBAHBI W OTHOCHTEIBHO BCEX HMHBIX CYOBEKTOB aIMHHHCTPATUBHO-
MpOLIECCYaNbHBIX OTHOIIEHUN (Hampumep, paborsl H.M. Tumenko, A.M. bannypku,
H.A. Apmam, B.K. Konnakosa, B.M. ber3enko, O.B. Ky3smenko, A.M. Mukosienko u ap.),
mpoleccyanbHOi (hopMe KOHTPOJIBHOMN NEATENbHOCTH, «HAJJIeKalle NeTAIbHOE 3aKperieHUue
KOTOPOU SIBJISICTCS CYIECTBEHHOW €€ ropuauveckor rapantueii» [4, c. 19-25] (mampumep,
pabotsl O.®. Anapuiiko, B.M. I'apamyxka, C.I'. Creuenko, X.I1. SIlpmaku u np.), KpUTEpHSIX,
nokasareisix 3(()EeKTUBHOCTH KOHTPOJIbHOM NEATENbHOCTH C MCIOJNb30BAaHUEM IOTEHIIMAJa
BCEX CYOBEKTOB COOTBETCTBYIOLIEH aesTenbHOCTH (Hampumep, padorsl C.dD. JleHucoka,
N.0O. CkBupckoro u ap.).

ITepy KOOunsapa mpuHajuie)xaT MHOTOYMCIICHHBIE Hay4Hble, HAYYHO-TIPAKTHUECKUE paboThl,
BOCTpPEOOBAaHHBIC IHPOKONW HAYYHOM OOIIECTBEHHOCTHIO, SIBJISIFOIINECS HEOTHEMIIEMOU
cCoCTaBlsilOLIed  «30j0TOro  (poHIAa  HAy4yHOM  MpaBOBOM  MbICAM»  (Hampumep,
«AnmunuctpatuBHblii npornecc B CCCP» (1964 r.), «['paxaaHuH U agMHUHHCTpaTHBHAs
topucaukiuss B CCCP» (1970 r.), «HayuHble OCHOBBI IOCYyIapCTBEHHOI'O YIPaBIECHUS B
CCCP» (1968 r1.), «Bompocsl koauuKalMy 3aKOHOIATEIHCTBA 00 aJIMHHUCTPATUBHOU
OTBETCTBEHHOCTU» (B coaBTOpcTBe, 1967 1.), «KOHTpOIBbHASA AEATENBHOCTh: MPAKTUYECKUN
OMBIT M Hay4HbIe peKoMeHmauuu» (B coaBTOpcTBe, 1965 T.), «IIpobiieMHBIE BOMPOCHI
aIMUHHUCTpaTHBHOro  mporecca» (2004 1.), «AIMUHUCTpAaTUBHAsT  IOCTUIUS U
aIMUHUCTPATUBHOE CYAONPOW3BOACTBO» (B coaBTopcTtBe, 2001 T1.), «O HEKOTOPHIX
TEH/ICHIIUAX Pa3BUTHs 3aKOHOAATENbCTBA 00 aIMUHUCTPATUBHON OTBETCTBEHHOCTH B Poccun
B coBpeMeHHbIN nepuoa» (2009 r.), «O coBepuieHcTBOBaHUM TosioxkeHni Konekca P® o6
aJMUHUCTPATUBHBIX [IpaBOHAPYUICHMSIX, KaCaroluXCsl nepecMoTpa el 00
aJIMMHHUCTPATUBHBIX MpaBoHapymeHusx (mo wmartepuairam Bepxosaoro Cynma P®)» (B
coaBtopcte, 2011 1.), «IIpennoxenns Mo OCHOBHBIM HalpaBJIEHUSIM COBEPILIEHCTBOBAHUS U
Kou(HUKaIy aMUHUCTPATHBHOTO 3aKOHOJATENbCTBA PD, a Takke 1Mo pa3paboTKe MpoeKTa
KOHLEMNIUHN €ro pa3BUThs» (B coaBTopcTBe, 2011 1.) m np. Ilepsoie Tpynsl H.I'. Canumesoit
ObutH TonrorosiieHkl eme B 50-x rr. XX Beka, HO U Ha CETONHAIIHUN JNeHb KaXKIBIH TOJ
nyOJIMKYIOTCSI HOBble Hay4dHble paboThl KOOmspa. JIio60oi ydeHbli MOXKET TOJNBKO MOXKeIaTh
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ce0Oe Takoi xe paboTocrnocoOHOCTH, MpodeccuoHanu3Ma, ICHOCTH MBICIH, Kak y Hanex sl
['eoprueBHBI.

3unaumntenen Bkiag H.I'. CanumieBoil B uccienoBaHue NMpoOJIEMHBIX BOIPOCOB peaau3alluu
WHCTUTYTa aJMUHUCTPATUBHOI IOCTUIIMU KaK «OOMICTIPU3HAHHOTO MHUPOBBIM COOOIECTBOM
MeXaHu3Ma, 00eCHeunBaIOIero 3aIlIUTy IpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB Ipa)</i1aH, U
KaK HEOOXOJMMOTO HJIEeMEHTa NpaBOBOro rocyaapctBa» [5, c. 19]. IlpemnokeHHoe ero
NOHATHE AJMMHHUCTPATUBHOIO CYJOIPOMU3BOJCTBA KAaK «IIPOLIECCYAIBHOTO IMOpsaKa
paccMoTpenus aen o0 ocnapuBaHuM (00KalOBaHWM) KaK HOPMATHUBHBIX IMPAaBOBBIX, TaK U
WHAVBUAYAJIbHbIX AKTOB M JIGUCTBUH OpraHoB NyOJIMYHOM BIACTHM B JIMLE OPraHoB
WCIIOJTHUTENIbHOM BJIACTH BCEX YPOBHEH M OPraHoB MECTHOTO CAaMOYIPAaBICHUS H HUX
JOJDKHOCTHBIX JHMI» [3, c¢. 228], ObUIO MO3UTHBHO BOCIPHHATO U JETAIM3HUPOBAHO B
MHOTOUHCJICHHBIX ~ padoTax  YKPaMHCKUX  y4YEHBIX-aJIMUHHUCTPATHBHCTOB  (HAmpHUMep,
B.M. bessenko, JI.P. bunsi-Tuynosoii, P.C. Menbuuka, A.T. Komstoka, E.I1. Ps6uenko, B.K.
KonmnakoBa, B.B. T'opneeBa u nap.). Unes 3akOHOAATENBHOTO 3aKPEIUICHHs] LIEJIOTO psiia
HNOHSTUM, CpelM KOTOPBIX: «aJAMHHHMCTPAaTUBHBIM HCK», «AIMUHUCTPATUBHBIM HCTEL,
«aIMUHUCTPATUBHBI OTBETUMK», «aJIMUHUCTPATUBHOE JEN0», Hallla MPAKTUYECKYIO
peamm3anmio  — 3akperieHne KAC  VYkpawnsl. Kak w wmes camoil  komudukanuu
3aKOHOJATENIbCTBA OO0 AJAMHHHCTPATHBHOM CYIONPOU3BOJCTBE, CO3JaHUE CHCTEMBI
CHEUAIM3UPOBAHHBIX ~ aIMUHUCTPAaTUBHbIX cynoB. CdopmynupoBanusie FOOGuisipom
HAy4YHbIC TOJIOXKEHHUSI OTHOCUTENIBHO aJAMHHHCTPATHUBHOTO CYAOIPOU3BOJICTBA IOCITYKHUIU
OCHOBOH 1711 pa3pabOTKM HOBEHIIMX KOHLENTYaJbHBIX MOAXOJOB K MOHUMAaHHUIO POJIK U
3HAYeHHUS aJMUHHUCTpATHUBHOrO (cyaeOHOro) mpaBa» (Hampumep, padotel B.M. besenko,
C.B. Kupanora, JI.P. bunsi-TuyHOoBOW u [1p.), IOJOTpaciieBOro, a HMHoOrga u Oojee
paZUKalbHOTO  OTPAcieBOrO  XapakTepa  aJIMHUHUCTPATUBHO-IIPOIECCYATbHOIO  IMpaBa
(nanpumep, padotsl B.M. bes3enko, P.C. Menpnuka, A.T. Kom3toka u 1ip.) 1 T.11.

Ha ¢popmupoBanue coBpeMeHHON YKpauHCKON TEOPUH aAMUHUCTPATUBHO-/IEIMKTHOTO 11paBa,
MOJArOTOBKY aJMUHUCTPAaTUBHO-/IEIMKTHOTO 3aKOHOAATEIbCTBA, CYIIECTBEHHOE BIIMSHUE
oKa3aJlu MoJiokeHus, copmynupoBanusie [Ipodeccopom B pazHble HCTOPUUECKUE MEPUOIBL.
OHu OBUTM U OCTAIOTCS HEOTHEMJIEMOM COCTABJISIONICH HAyYHOH OCHOBBI OCYIIECTBIICHUS
JIMCCEPTALMOHHBIX, B T.4. JOKTOPCKUX, UCCIIEOBAHUH, OJITOTOBKM MOHOTpaHuecKux padboT
no MnpoOJeMHBIM BOMNpOCaM aJMUHUCTPATUBHOTO TPUHYXKJIEHUs (Hampumep, paOOThI
T.B. Iuxtuesckoro, A.T. Kom3toka, A.K. bescmeptaoro, H.B. Xopomak, C.A. Ky3nuuenko
U JIp.), aIMUHUCTPAaTUBHON OTBETCTBEHHOCTH (Hampumep, pabotsl B.K. Komnmakosa,
E.B. loauna, JI.H. JlykpsHma u 1p.), MpOM3BOJCTBA IO JejlaM 00 aJMUHUCTPaTHBHBIX
npaBoHapyuieHusx (Hanpumep, padotsl B.K. Konnakosa, P.B. Mupostoka, B.B. boryikoro,
B.B. MaptuHoBckoro U ap.), Koaudukanun aJIMUHHCTPATUBHO-JEINKTHOT O
3aKOHOJaTeNnbcTBa (Hanpumep, padotsl P.A. Kamoxuoro, M.A. @enopoBa u ap.), ydeOHbIX
nocoOui, Hay4YHBIX 3aKJIIOYEHUH MO MPOEKTaM aJAMHUHUCTPATUBHO-AEIMKTHBIX HOPMAaTHBHO-
IIPABOBBIX aKTOB,  Hay4HO-NIPAaKTUYECKUX  KOMMEHTapHeB K  JCHCTBYIOLIEMY
aJMUHHUCTPATUBHO-JEIINKTHOMY 3aKOHOJATEIbCTBY.

OmnpenenennsiM oOpa3zom FOOuisap okazana BIMSHHE U Ha YKPAaWMHCKOE HOPMOTBOPYECTBO.
3HaYMTENbHYI0 4YacThb cBoed mpodeccuoHanbHoi xku3Hu H.I'. CanmmeBa mocBsTHIA
HOPMOTBOPYECTBY, HAUYMHAS ¢ TOTO MOMEHTA, Korja emie B 1963 r. BMmecte ¢ b.M. JlazapeBbim
Obula BKJIIOYEHa B cOCTaB paboueil rpymmel npu mnpencenarene IIpesunenta BepxoBHoro
Coera CCCP mno mnoAaroroBke paszieia KOHCTUTYLIHOHHOTO akTa [0 mpobiaemMam
rocyiapcTBeHHoro crpoutenbctBa. M B mocnemyromue 20 nmer (1969-1989 rr.) HO6umsp,
3aHMMas OTBETCTBEHHBIE NOJKHOCTH B annapare [Ipesunenra BepxoBnoro Cosera CCCP, B
T.4. CTapuiero pedepeHTa, 3aBeAyIOLIEH CEKTOpOM 1O  BONpPOCAM  MCIOJHEHMS
3aKOHO/ATEIbCTBA IOPUIAMYECKOIO OT/AENa, aKTMBHO Y4YacTBOBaja B IMOJTOTOBKE MPOEKTOB
MHOTOYMCIICHHBIX ~HOpPMAaTHBHO-TIPABOBBIX AaKTOB, B O0ECIEUEHUMH HX peau3aluu
MIPABONPUMEHHUTEILHBIMUA OpraHamMu, MOAKOHTpoIbHBIMU BepxoBHomy CoBety CCCP. B atoT
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nepuosl ocobo mposiBuics Tanmant H.I'. CanumeBoit kak y4eHOTro-aJMHUHUCTPATHBUCTA.
JlocTarouHO XOTd Obl BCIIOMHMTH TO, YTO C €€ MMEHEM CBS3bIBAIOT MOAIOTOBKY INPOEKTa
Vkaza [Ipesunenra BepxoBnoro Cosera CCCP ot 12.04.1968 r. «O nopsake paccCMOTpEHUS
MPEAJIOKCHUH, 3asBICHUN W Kajlo0 TpaxiaaH» (C M3MEHEHHSIMH W jomojHeHusMu 1980,
1988 rr.), BHepBbIE AETAIBHO PETJIAMEHTHPOBABIIETO MPOIENYpy OOpalleHus TpakKaaH,
ABJISIIOIIMMCS OIHUM U3 spYyallIMX HPUMEPOB aKTa «BBICOYAMIIEro Kiacca IOpPHINYECKOM
TEXHUKU», YTO O00YCIOBHIIO €r0 JOCTaTOUYHO COBEPIICHHOE COJIEP/KATEIbHOE HAIIOJIHEHUE U
spdexTuBHOE npuMeHeHue. [1onoKeHnss UMEHHO 3TOro Ykasa B MOCIEAYIOLIME IOkl ObUIN
MIOJIOKEHBI B OCHOBY pa3pabOTKH M NPUHATHS 3aKOHOAareiabcTBa MHorux crpan CHIT 06
oOpamieHusX TpaxaaH, B T.4. W 3akoHa Ykpaunbl oT 02.10.1996 1. «OO6 oOpamenun
rpaxgan». [Ipu HemocpeAcTBEHHOM akTHBHOM ydacTuu HOOmisipa ObUIM TOATOTOBIIEHBI
OCHOBBI BOJIHOTO, T'OPHOIO, JIECHOI'O 3aKOHOJATENbCTBA, 3aKOHBI O MPOKypaType, O
Bepxosaom Cyne CCCP u np. HecMoTpst Ha TO, 4TO 3TH aKThl ObLUTH MOATOTOBIICHBI €IIE B
COBETCKOE BpeMs, (YHIAMEHTAJbHOCTh NOAXOJAa K MX pPa3paboTKe, MaKCHMalbHas
KOHIICHTpALlMsi BHUMaHHUA Ha COOJIOJEHUM BCEX TPEOOBAHUN IOPUIMYECKOM TEXHHKH,
IOPUINYECKON TEXHOJIOIMH, Y4eT HPUOPUTETOB HOPMOTBOPYECTBA M MPABONPHUMEHEHUS BO
MHOTOM OOYyCIaBIMBAIM WX JKU3HECIIOCOOHOCTh B TEYECHHE JUIUTEIBHOTO BPEMEHH,
3¢GEKTUBHOCTh NPUMEHEHUS, HCIOJIb30BAHUE B KAuyeCTBE OCHOBBI JUIl IOJATOTOBKU
COOTBETCTBYIOLIMX HOPMATHBHO-TIPABOBBIX aKTOB B Oyaymem Bo MHorux crtpanax CHI'.
MOXHO C yBEpEeHHOCTbIO OTMETHTb, YTO MHOTME MX IOJIOKEHUS IMOCIYXHJIM OCHOBOM Jist
pa3pabOTKM  YKpamHCKOTO  3akoHojatenscTBa:  JlecHoro,  BomHOro  KOIEKCOB,
3aKOHOJATEIbCTBA, ONPEIENSIONIEr0 CTaTyC MPAaBOOXPAHUTEIbHBIX OPraHOB U YUPEKICHUN
IOCTULIMY, IPOEKTa AIMUHUCTPATUBHO-TIPOLIETYPHOTO KOJIEKCa U T.JI.

Ocob6o cnemyer orMeTuTh orpomubii Bkiang H.I.  CanuimeBoilt B HOATOTOBKY
aJIMUHUCTPATUBHO-JICIMKTHOTO 3aKOHO/ATENIbCTBA, ero komudukammio. C ee uMEHeM
HEMOCPEACTBEHHO CBA3bIBAIOT pa3paboTky OcHoB 3akoHoaTenscTBa Coroza CCP u coro3HbIX
pecnyOsuk 00 aJIMUHUCTPATUBHBIX NpaBoHapymeHuax 1980 r., pecnyOInKaHCKUX KOJIEKCOB.
B omnpenenennoit mepe 3to oTHocuTcss M K KoAIl YCCP 1984 r., koTopblii c
MHOTOYHCIICHHBIMU U3MEHEHUSIMU U JOMOJHEHUSIMH JEHCTBYET U 10 HACTOSLIEr0 BPEMEHH U
paccMaTpuBaeTcsi Kak OJHAa M3 COCTABIAIIIMX Oa3uca MAJisg TMOATOTOBKH HOBOTO
KOAU(HUIMPOBAHHOTO  AAMHHHCTPATUBHO-IEIUKTHOIO akTa YkpauHbel. Kpome Toro,
MPUCTAIIbHOE BHUMAaHUE MPEACTABUTENEH YKPAaWMHCKOW HAyYHOW OTpacieBOM HOPUAMYECKOU
OOIIECTBEHHOCTH, 3aKOHOJaTeNs cocpenoroueHo Ha aeiictByronieM KoAlIl P®, mHorue
MOJIOKEHHUST KOTOPOro, MpOMIEIINE TMO3UTUBHYIO ampoOanuio BpEeMEHEM U IPaKTHUKON
(mpexne Bcero B YacTH 3aKpeIUIEHUS NPUHIUIIOB MEXIYHapOJAHOIO IIpaBa, YCUJIICHHS
rapaHTHil TpaB 4YEJIOBEKAa, BBEJCHHUS OTBETCTBEHHOCTH HOPUIMYECKHX JIMIL, JIE€TaJIbHOMI
perJamMeHTallud  MPOU3BOJCTBA IO PACCMOTPEHMIO JIaHHOW KaTeropuum JAenl U T.1.),
npeJularaercst 3auMMcTBoBaTh. B paspabotke storo Kopexca H.I'. CanumeBa, pabotas B
MOJAITOTOBUTENBHBIX KOMHCCHUSIX M pabouyux TpyMMax IO MOATOTOBKE MPOEKTa 3TOr0 akTa,
IIPUHMMaJIa HENOCPEACTBEHHOE Yy4YacTHE, a B IOCIEAYIOLIEM, C YYE€TOM IIPAKTHKH €ro
MPUMEHEHHUsI, KOHIIEHTPUpPOBAJa YCHJIMS Ha YCOBEPIICHCTBOBAHUHU €r0 COJEpPKATEIbHOTO
HanosHeHus. Ha ceronHsAImHui AeHb CyIIECTBEHHO aKTUBU3UPOBAIACh B Y KpaMHE MPOEKTHO-
KOAU(UKALMOHHAS JESTENIbHOCTh B aIMUHUCTPATUBHO-AECTUKTHON cepe, MOArOTOBIECHO U
nepeaaHo Juid  o0IIero  oOCYKIeHHS HECKOJbKO BapUaHTOB IPOEKTOB  HOBOIO
KOAUGHUIIMPOBAHHOTO aIMUHUCTPATUBHO-IECIUKTHOTO aKTa, aHaju3 MOJIOKEHUH KOTOPBIX
CBHJIETEIILCTBYET O TOM, YTO BO BCeX 0€3 UCKIIIOUEHHS MTPOEKTaxX 3aUMCTBOBaH, 0€3yCIOBHO, C
Y4E€TOM HalMOHAJIBbHON crenupuku KOAU(PHUKAIMOHHON IEeSTeNbHOCTH, MO3UTUBHBIA OIBIT
POCCUICKHUX KOJIJIET.

ITpu pa3zpabotke eme ogHOro kojaexca — Kojekca agMHHUCTPAaTUBHOIO CYAONPOHU3BOJCTBA
VYkpaunbl — Obmu yureHbl mnpeiokeHuss H.I'. CanuieBol OTHOCHTENBHO: a) YETKOTrO
HOPMAaTUBHOIO 3aKpEMJIeHUs OCOOEHHOCTEH aJMUHUCTPAaTHUBHOIO CYAONPOM3BOJCTBA C
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[ENBI0 YCTPAHEHUS TPEANOCHUIOK OLIMOOYHOTO €ro OTOXKAECTBJICHUS C TpakKIaHCKUM
CYJOIIPOU3BO/ICTBOM, CYOBEKTHBHOIO TOJIKOBaHMs mnosiokeHnid Kogekca B mporecce
npUMeHeHHs; 0) ompeneneHus aKTHBHOH poiH cyaa (CyAbu), KOTOPBIH «B BHIY 3aIIUTHI
rocyJapcTBOM IpaB M CBOOOJ 4YeJOBEKa M TIpa)kIaHMHA HE MOXET ObIThb abCOJIOTHO
OecripucTpacTHBIM apOUTPOM B CHOpPEe MEXKAY TOKYIIMMHUCA CTOpoHamm» [3, c¢. 229];
B) ICTAJIbHON pEerlaMeHTallui IPOLECCyabHBIX CPOKOB; TI) IEPECMOTpa IMPHUHATOrO IO
aJMMHHMCTPATUBHOMY JI€JIy PELIEHUs cy/a (CybH) BBIILIECTOSIIUM CYJOM U Jp.

dyHnaMeHTalbHBIe HaydHble HapaboTkum H.I'. CanumieBoil OTHOCHUTENBHO TPUHIIMIIOB
KOHTPOJIBHON JIeATENBHOCTH, pa3rpaHU4eHUs (YHKIMI B CUCTEME CyOBEKTOB IOCIEIHEH,
orpezeNieHus KpUTepueB, mokazaTenell 3(pGEeKTUBHOCTH KOHTPOJIBHOM NEATENIbHOCTH KaK B
[EJIOM, TaK M MPUMEHHTEIBHO K KaXIOMY CYOBEKTY €€ OCYIICCTBICHUS, TMOCTYKIIN
cocTaBisifolleil HaydyHoro ¢yHnameHTa [Uisi pa3paboOTKU U MPUHATUS 1EJIoro psaa
VKPaMHCKUX HOPMATHUBHO-TIPABOBBIX AaKTOB, PETYIUPYIONIUX COOTBETCTBYIOIIYIO Chepy
OOLIECTBEHHBIX OTHOIIECHUH, a TaK)KE B HACTOSIEE BPEMS B HECKOJbKO aJalTHUPOBAHHOM K
peausiM COBPEMEHHOTO BPEMEHMU BHUJE HMCHOJB3YIOTCS MPH MOATOTOBKE MPOEKTa 3aKoHa
Yikpaunbl «O0 0OLIECTBEHHOM KOHTPOJIE»; COOTBETCTBYIOIIETO pa3zielia IMPOeKTa
AJIMUHHCTPATUBHO-TIPOIIEIYPHOT'O KOJIEKCA Y KPauHbI U JIp.

Ananmm3upys noarotoiennbie H.I'. CanuiieBoil B cCOaBTOpPCTBE € APYIMMH HU3BECTHBIMHU
POCCHICKMMHY y4EHBIMH-aIMUHUCTPATUBUCTAMH MIPEIJIOKEHUS 110 OCHOBHBIM HAIIPABICHUSIM
COBEPIICHCTBOBAHUA U KOAU(PUKAIMU aJIMUHUCTPATUBHOTO 3aKOHO/ATENIbCTBA U Pa3padOTKe
MIPOEKTa KOHLEIINK ero pa3Butus [5, ¢. 16-23], MOKHO KOHCTAaTUPOBATh, UTO MHOTHUE U3 HUX
MO3UTUBHO  BOCHPHUHATHI W YKPAMHCKOW  HAy4yHOW  aJMHHUCTPATHBHO-IIPABOBOM
OOIIECTBEHHOCTBIO, JIETJIM B OCHOBY TIOATOTOBKM HAyYHBIX PEKOMEHAAUUH  TI0
COBEPIICHCTBOBAHUIO U KOAU(DUKAIIMHM YKPAUHCKOTO aMHUHHCTPATUBHOTO 3aKOHOATENIHCTBA
(Harmpumep, OOOCHOBaHHWE IEIeCOO0Pa3HOCTH  pa3padOTKH  TPOEKTOB 3akoHOB  «O
HOPMATUBHO-TIPABOBBIX aKkTax», «O0 O0OLIECTBEHHOM KOHTpOJe», MpoeKToB CiyxeOHOro
kozaekca Ykpaunbl (Kogekca o mybnmaHo# ciyx0e), O0pa3oBaTeabHOro Kojekca YKpauHbl,
HMHHOBAIIMOHHOTO KOJIeKca YKpauHbl, MpoekTa 3akoHa YKkpauHbl «O BbICIIEM 00pa30BaHUN»
U Jp.), €ro CUCTEMaTH3alluu «IO CleAyroleld cxeme»: 1) MpuHATHE KOAU(PHUIIMPOBAHHBIX
aKTOB, PETyIUPYIOUIMX TPYHIbl OAHOPOIHBIX oTHOIIeHUW (Hampumep, KoAll, opoxkHoro
Kozekca, CTpouTenbHOro Kojiekca, ABTOMOOMIILHOTO KojeKkca, JKene3HoJopoKHOTO KoJeKca
M 1p.); 2) BKIOYEHUE  AJMHHHCTPATHBHO-TIPABOBBIX HOPM B  KOMIUIEKCHBIE
KO (UIIMPOBAHHBIE aKThI; 3) co3gaHue OJI0Ka 3aKOHOJATEIBHBIX aKTOB, 0a30M KOTOPBIX
SBHUJICS OBl 3aKOHOJATENbHBIN aKT, OMPEICNISIOMNNA UCXOJHbIC, TPUHIIMITHATBHBIC MOJI0KEHUS
o0lIero xapakrepa, Ha OCHOBE KOTODPBIX OCYIIECTBISETCS pa3pabOTKa 3aKOHOAATEIbHBIX
AKTOB, PErYJIHPYIOIIUX OTJEIbHBIE BUIbI OJJHOPOIHBIX OOIIIECTBEHHBIX OTHOIICHHI 5, ¢. 17].

IOOunsip HayuHyr0 JE€STENbHOCTh  YCIENIHO COBMEIIAeT C IeJarormyeckoi, ee
nefarornyeckuii craxx ucumcnsercs ¢ 1950 r., korna, Oyayun eme acnupanTkoid BUIOH,
H.I'. CanumeBa Bena Kypchl JEKUUH MO TEOPUHU MpaBa UM aJIMUHHUCTPATUBHOMY IpaBy JUIsS
ciaymareneii MOCKOBCKOM IOpUANYECKOM IIKOJIBL. B mocienyronme roasl €€ rnejarornyeckas
JIEATEbHOCTh HEMOCPENCTBEHHO CBsA3aHAa C BCecOor03HBIMM KypcamMHu YCOBEPIICHCTBOBAHUS
topuctoB npu MunucrepctBe toctuuun CCCP, Bpiciiell AMMIOMaTHYECKON IIKOJIOH,
MI'MMO, AxkanemMu4ecKUM MNpaBOBBIM MHCTUTYTOM Ipu MHCTHUTyTE rocymapcTBa U Ipasa
PAH, T'ocynapcTBEHHBIM YHHUBEPCUTETOM T'yMaHUTAapHbIX Hayk, Poccuiickoil akajgemuen
npasocynusa. H.I'. CanuieBa rapMOHUYHO cOYeTaeT B cebe MHOTHE TaJaHThl: OHA HE TOJIBKO
BUJHBINA y4YeHBIH, HO U OnecTsmuii nenaror. ['myObokoe W BCECTOpOHHEE 3HAHHUE IMPEIMETa,
SHIMKJIONEANYEcKas 00pa30BaHHOCTb, OPATOPCKOE MAaCTEPCTBO — BCE TO OTIMYAET MaHEPy
npenonaBanust FOOunspa. be3 mnpeyBennueHUss MOXHO cKa3aTb, YTO TEM, KOMY
MIOCYACTIMBWIOCH yuuTbca y Hanexnael ['eoprueBHbl, HECKa3aHHO IIOBE3JIO HU3Yy4aTh
aJMUHUCTpaTUBHOE mpaBo y Macrepa. Ee yHUKaJbHBIM MHOTIOJIETHUN OIBIT IOATOTOBKH
OyIyImHX IOPUCTOB yCIENIHO UcTonb3yeTcs B BY3ax He Tonpko Poccuiickoit denepariu, HO
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Y B BEJyIINX 00pa30BaTEIbHBIX [IEHTPAX YKPAWHbI, a aBTOPCKHE allpOOUPOBAHHBIC BpEMEHEM
METOAWKHA TIOBBIMICHUS] KBATHU(PUKAIMK CyACH, CrocoOCTByomue (HOpMUPOBAHUIO UX
podecCHOHATLHOTO TIPABOCO3HAHMS, — HEOTheMJIEMasi COCTABIISIONIAsl Y4eOHOTO TIpolecca B
HammonansHol mikosie cyaei.

[IIupokast U3BECTHOCTD, HENpepeKaeMblii aBTopuTeT Hanexnpl ['eoprueBsl B HAy4HOM MUpE
OoOyCNOBWJIM TMpUTJAllleHHe €€ B aBTOPCKHUE KOJUIEKTUBBI IO OCYIIECTBJICEHUIO KPYIHBIX
HAYYHBIX MCCIIEIOBAHUI 1O MpobiieMaTHKe aIMUHUCTPATUBHOTO MPaBa, aIMUHUCTPATUBHOTO
mpolecca, MpaB 4eloBeKa, MO MOATOTOBKE KOJUIEKTUBHBIX HAyYHBIX TPYIOB, CPEIUd KOTOPBIX
MOXXHO BBLACTHTH (yHAaMeHTaJIbHBbIE PadOThl — «HaydHble OCHOBBI TOCYAapCTBEHHOTO
yopaieauss B CCCP» (1968 r.), «McnonnutenbHas Binacte B Poccun. Hcropus u
COBPEMEHHOCTh, MpoOJIeMbl M mepcrneKTuBbl pa3Butus» (2004 r.), «IIpaBa yemoBeka»
(2009 r.) u gp. Henb3st He BCIOMHHTH e¢ pabOTy Hal KOMMEHTapusMH K KOHCTHUTYIHH
Poccuiickoit ®epepanuu mojn penakiueit akamemuka b.H. Tomoprmka u mpodeccopa
B.B. Jlazapesa.

Ocobo0 cieqyer OTMETHUTh €€ aKTHBHYIO pOJIb B IOJATOTOBKE KOMMCHTAPHUEB K
KOAU(UIMPOBAHHBIM aIMUHUCTPATUBHO-EIUKTHBIM HOPMATUBHO-TIPABOBBIM aKTaM — K
OcHoBam 3axkoHoxaarenbcTBa Coro3za CCP u coro3HbIX pecnyOquk 00 aJMMHHUCTPaTHUBHBIX
npaBoHapymenusx (mox pen. b.M.JlazapeBa, MockBa, 1983 r1.), Konekcy 00
aJIMHHHUCTPATHBHBIX  npaBoHapymeHusix PCOCP, Komekcy 00 aIMHHHCTPATHBHBIX
npaBoHapymeHusx Poccuiickoit denepanuu (Bcex 6 u3gaHMiA, TPU 3TOM IIECTOE H3/IaHUE
MOATOTOBJIICHO YXKE TMOJA €€ OOImeld penakiueil), MHOTHE IIOJOKEHUS KOTOPBIX ObLIN
UCIIONIb30BaHbl W TPU TMOJATOTOBKE YKPAaWHCKUX aHAJOroB (Hampumep, MOJA peaakuuent
B.C. Amxuesckoro, 3.I'. T'epacumenko, E.B. Jlommna (1991 r.), A.C. Bacuibena,
A.W. Mukonernko (2008 r.; 2010 r.), P.A. Kamoxxnoro, A.T. Kom3toka, A.A. [lorpubroro
(2008 r.), P.A. Kamoxuoro, M.. Uumuna, U.M. llonunoii (2013 r.) u ap.), a TaKxke B
nporecce pa3paboTKu MPOEKTa HOBOTO KOAU(PHUIIMPOBAHHOTO aAMHUHUCTPATUBHO-IEIUKTHOTO
aKTa YKpauHBbl.

Hanexxna I'eoprueBHa — 4ieH peAaKUMOHHBIX KOJUIETMH BEAYLIMX CHELUAIM3UPOBAHHBIX
Hay4yHBIX IPaBOBBIX XypHanoB («['ocymapcTBo M mpaBo», «AJIMUHUCTPAaTHMBHOE MpPaBO U
IIPOLIECC»), KOTOPBIE TMOJNB3YIOTCS HEU3MEHHOM IONYJISPHOCTBIO y  IOPUAMYECKON
obmectBeHHocTH cTpan CHI. IOOunsip — 4ujleH MHOTOYMCIEHHBIX AKCIEPTHBIX,
KOHCYJIbTaTUBHBIX COBETOB. Tak, Oynyunm wieHoM HayyHO-KOHCYJIBTaTUBHOI'O COBETa IpH
BepxoBuom Cyne P®, H.I. CanumeBa yzaenser BHUMaHue MPOOJEMHBIM BOIpOCam
(GYHKIMOHMPOBAaHUS CyJeOHOM cHCTEeMBbl, HMEHHO C €€ Y4YacTHMEeM IOArOTOBJICHBI
MHOTOUYHUCJICHHBIE TTPOEKThI TocTaHoBieHuit [Inenyma BepxoBHoro Cyna P®, conepxarue
pa3bsACHEHUS CylaM OTHOCHUTENbHO mnpuMmeHeHus nosiokeHuii KoAlIl P®. Kak unen Cosera
npu IIpesngente PO nmo BompocaM COBEPIIEHCTBOBAHUS IPABOCY/IHsI, OHA YK€ B TCUCHHE
JUINTEIBHOIO BPEMEHH SBJIICTCS IPUBEPKEHIIEM cO3aHusl B PO aqMUHUCTPATUBHBIX CYJOB.

H.I'. CanumeBa — Yuurtenb ¢ Ooyblnoi OyKBBI, TAKOBOM €€ CYUTAIOT MHOTOYMCIICHHBIE
yueHHKH. «CoOupasch B AAJIBHIOK J0POTY, HE OMIMOUCH C BHIOOPOM HAaCTaBHHMKAa — OIIMOKa
MOXKET CTOMTH YEJOBEKY JXU3HW», — IJIACUT BOCTOYHAs MynApocTh. YdeHukam HOOuispa
[IOCYACTJIMBUIIOCh C HACTaBHUKOM. IloJ pyKOBOACTBOM M NpU HAy4YHOM KOHCYJIBTHPOBAaHUH
KOOunspa 3amumnieHs! quccepTallMOHHbIE pabOThl €€ YUYEeHUKOB, CPEIU KOTOPhIX KaHIUIAThl U
JOKTOpa ropuandeckux Hayk. C ee JIerKoM pyKM Karopra y4YeHbIX-aJIMHHHCTPaTHBHCTOB
[IONOJIHWJIACh ~ MHOTMMHM  JHEPrUYHbIMM W MHOTOTPaHHBIMM  HCCIIEOBATEISIMU,
COCTABIIIOUIMMH HAay4dHYIO IIKOJIY YyBakaemMoro mnpocgeccopa. Mcrnonb3ys aBTOPCKYIO
YHUKaJIbHYI0O METOJUKY HHAWBHUIyadbHOM paboThl ¢ acnupantamu, Hanexna I'eoprueBna
COBMEIIIAET TMpOLECChl OO0y4YeHUS M BOCIUTAHMA JIMYHOCTH, YAENSeT BHUMAaHHME MX
npodeccuoHarIbHOMY, HAYYHOMY Pa3BUTHIO U (POPMUPOBAHUIO JTMUHOCTHBIX KauecTB. TpynHo
noBeputh, uro Hagexna I'eoprueBHa oTMeuaer ouepenHoi roOwmiel, Korja BUAWLIL U
CIIBIINIIG, KaK OHA YYacTBYeT B HAay4HBIX JHMCKYCCHUSIX, Kak OOIIaeTcs ¢ KoJuleramw,
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aclipaHTaMM, KOTOPBLIC JId HCEC TaK KC — KOJUICTH. K cBocit pa60Te OHa OTHOCHTCA
YBJICYHCHHO U OTBETCTBCHHO, BKJIAJIbIBACT B €€ BBIITOJIHCHHUE BCIHO ceos1.

He Tonpko BbiCOKMIT mpodeccroHaln3M, MHUPOTa M TIyOMHA HAyYHOTO IUarna3oHa, HO U
yelioBevyeckre kauectsa co3nanu KOOumspy 3aciykeHHOe yBakeHue U aBTopuTeT. Hanexna
['eoprueBHa SBISETCS «ONHUIIETBOPEHHEM CTPOTOM HAYYHOCTHU, MOCTOSHHOI'O CTPEMIICHHS
BIIEpe]l, MOMCKaMU HOBBIX PELIEHUH MU OTBETOB Ha BO3HHUKAIOLIME BOIPOCHI B HAayKe U
MPaBONPUMEHEHUH, YTO COYETACTCS B HEHM ¢ OaroxenarelbHbIM OTHOIICHHEM K KOJUIEram,
acmuparam, CTyJIeHTaM; OHa OCTAaeTCs YeJIOBEKOM CKPOMHBIM U BHUMATENIbHBIM K MHTEpecam
npyrux» [6, c. 10]. Kaxaplid, kTo K HEel oOpamiaeTcsi, BCTpeuyaeT BHUMAaHUE, HETIOCIbHBIMN,
JKUBOUM MHTepec. DTO — YeNIOBEK HCKIIOUUTEIHHON MOPSA0YHOCTH, YECTHOCTHU, MYXKECTBA U
BOJIM, JIOCTOWHBIX mojpaxanus. Ee Oworpaduueckue naHHbIe U KpaTKas XapaKTePUCTHKA
HAy4YHBIX TPYAOB, OOOOLIEHHAss OIEHKAa IIOJIO)KEHUH, BBIBOJOB  BKJIIOYEHBI B
OHIUKIONEINYeCKUl cioBaph Ouorpaduii «Buanble yudeHble-topuctel Poccun (BTOpas
nooBuHa XX Beka)» (MockBa, 2006 T1.), MHOTOYHCJICHHBIC DJHIIUKIONCINICCKUE
opuanueckue u3nanus. K ee ro0miiesM BBITYCKAIOT COOPHUKU HAYYHBIX TPYIOB (Hampumep,
H.I'. Canumesa. 36pannoe. — M.: PAIL, 2011. — 568 c. (+CD), otnenbHbie HOMepa BEeAyIIMX
CIICLUATTM3UPOBAHHBIX HAYUYHBIX KypHAJIOB (Hampumep, AJIMUHUCTPATUBHOE IIPaBO H
nporuecc, 2009. — Ne 5), nyOnukyroT 6uorpaduueckue cratbu (B T.4. B YKPAUHCKUX HAyYHBIX
MPABOBBIX JKypHAaJax), MPOBOAAT KOoH(epeHmu W T.A. Brxiuax IOOwmspa B pa3Butue
COBETCKOW,  pPOCCHICKOW  aJMHHHCTPATHUBHO-NIPABOBOM  HAYKH,  HOPMOTBOPUECKOMH
NEATEIbHOCTH, TOATOTOBKY IOPUIMYECKUX KaJpOB OTMEUEHBl T'OCYJapCTBEHHBIMH,
OOIIECTBEHHBIMU Harpajamu, B T.4. opAeHamu TpynoBoro Kpacnoro 3unamenu u J[pyxObl
HapooB, MeAansaMu, OnmarogapHoctsmu [IpesunenTta Poccuiickoit denepanuu, npe3umeHTa
Poccuiickoit akagemun Hayk. [lpucBoenne H.I'. CanumieBoil mNoO4YeTHOro  3BaHUS
«3acnyxeHHblii topuct Poccuiickoil ®epepanuu» ¢ 0og00peHHEM ObUIO BCTPEUYEHO
IOPUAMYECKOM 00IIeCTBEHHOCThIO KaK 3aKOHOMEPHOE MPU3HAHKE PE3YIbTATOB €€ padOTHI.
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THE HISTORY OF THE “PUBLIC WORKS” INSTITUTION ORIGIN
AND DEVELOPMENT IN THE LAWFUL DOCTRINE AND LEGAL SYSTEM

Alimov K.O., candidate of law, lecturer
Zaporizhzhya national university

The scientific article is devoted to the research of the public works since the ancient times till
nowadays. It characterises the nature of the public works, their necessity and the way of their
application in different countries, especially in Ukraine beginning from the ancient times.

The public works as a way of punishment and the periods of their development are monitored in
chronological sequence.

The public works main functions and the strategic aims of their use are defined.

The article analyses the expediency of the public works introduction to the punishment system.

Key words: public works, administrative law, criminal law, administrative punishment, criminal
penalty, law, public works institution.

Amumvo KA. UCTOPUA TTPOUCXOXIAEHMA U PA3BUTUA HMHCTUTYTA
«OBILIECTBEHHBIX PABOT» B IIPABOBOI JIOKTPMHE W 3AKOHOJIATEJIbCTBE /
3anopo>KCKUi HAMOHAJIBHBIN YHUBEPCUTET, Y KpauHa

Hayunast craTbsi IMOCBSIIEHAa MCCIIEIOBAaHMIO OOIIECTBEHHBIX pPa0OT C JPEBHUX BpeMEH 10
HACTOSIIETO BpeMEHH. XapaKTepU3yeTcs CYIIHOCTh OOIIECTBEHHBIX paboT, WX HAJAOOHOCTh U
croco0 TpUMEHEHUs B Pa3HBIX CTpPaHaX, B 0COOEHHOCTH B YKpanHe, HAUMHAs C JPEBHUX BPEMEH.

B xpoHo0THUecKoi MociieI0BaTeIbHOCTH MPOCIEKUBACTCS Pa3BUTHE OOIIECTBEHHBIX padoT, KaKk
BHUOa HaKasaHWs, BBIACIAIOTCA IICPUOABI UX PA3BUTHA.
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BolmensitoTcss  OCHOBHbIE  (DYHKUMHM —OOLIECTBEHHBbIX pabOT W CTpaTernveckue Leidd Hux

UCIIOJIb30BaHMSI.

AHaTU3UpyeTCs 1eJIeCO000pa3HOCTh BBECHHS OOIECTBEHHBIX padOT B CTPYKTYPY HaKa3aHHM.
Kniouegvle cnosa: obwecmsennvie pabomvl, AOMUHUCMPAMUBHOE NPABO, Y20J08HOE NPAGO,
AOMUHUCTPAMUBHOE HAKA3AHUE, Y20I08HOE HAKA3AHUE, 3AKOH, UHCTUMYM 00WeCmEeHHbIX pabon.

Amnimos K.O. ICTOPISI BUHUKHEHHA TA PO3BUTKY IHCTUTYTY «'POMAJICBKUX
POBIT» V ITIPABOBIN JIOKTPUHI TA 3AKOHOJIABCTBI / 3anopisbkuii HaijioHambHHit
YHIBEpCUTET, YKpaiHa

HaykoBa cTaTTs mpuUCBsiYEHA AOCIIDKEHHIO I'DOMAJICBKMX pOOIT 3 JaBHIX YaciB JIO ChIOJHI.
XapakTepu3yeThCsl CyTTEBICTh IPOMaACHKUX POOIT, iX MOTpiOHICTH Ta CIOCIO BHUKOPUCTAHHS B
pi3HMX KpaiHaX, TOYMHAIOYN 3 JIaBHIX YaciB.

Icropist moncTBa, mounHarouM i3 nuBLIizaniii CraponaBHboro €rumnty, BaBmioHy, aHTHYHMX
ZiepKaB-TioJriciB, PUMCBKOI iMmepii, 3Hama HE Malo HPUKIANiB MOOUTI3amil CycHminbCcTBa I
TIPOBEICHHS 3araibHONEpXKaBHUX poOiT. PakTHyHO, 1€ OyiW IepmIi BapiaHTH opraHizamii Ta
TIPOBEICHHS TPOMAJICBKUX POOIT.

B icTopii iHCTUTYTy TPOMAaICHKUX POOIT SK BHAY aAMiHICTPaTHBHOTO CTATHEHHS (Ta aHAJIOTi9HOTO
KPUMiHAJIBHOTO MTOKapaHHs) MOYKHA BUAUTUTH TaKi IEpPioIH:

- NepIIUi — paJsIHCBKUHA Tepiof, IO XapaKTepH3yBaBCsS IEBHOID YBAarol HAyKOBIIB [0
HETIOPEMHHX CaHKIIH, TOCTIKCHHSIM KaTeropii «000B’SI3KOBUX POOIT» Ta «IIPUMYCOBHX
pobit Ge3 mo30aBieHHs BoOdi» (Mpami Takux Bigomux BueHux, sk C.I1. MokpuHChKui,
M.M. Icaes, JI.M. baxpax, L.I. Kapneus JI.B. KoBans);

- Ipyruii — mepion HeszalmexkHOi YKpaiHm mo BHeceHHS 3MiH 1o KVYmAIl momo
3aMpoBa/PKCHHS] HOBOTO BHIY aJMIHICTPATHBHOTO CTATHCHHS y BHUIJISAI T'POMAICHKHX
po0iT, XapakTepu3yBaBCsl BiJHOBJICHHSM HAyKOBOT'O IHTEpPECY A0 IPOMaJCBKUX POOIT sIK
KPUMIHAJIBHOTO MOKapaHHs Ta (OPMYBaHHSM HAayKOBO OOTPYHTOBAHOI MPOTMO3HUINI MO0
3alpOBaPKEHHST HOBOTO aJMIHICTPATHBHOTO CTSTHEHHS Yy BHIJISIII TPOMAJICBKHX pOOIT
(mparmi Takmx BimoMux BueHHX, sk L.I. BoratuproB, A.M. UbGparimoBa, B.I". [TaBnenko,
B.®. Ilupses, LI. Mickysn, I'.B. Ixarymos);

- TpeTiii — mnepiox He3ajexHol YkpaiHu micias BHeceHHs 3MiH g0 KYnAIl mono
3anpoBaKEHHS HOBOTO BUTY aMiHICTPaTUBHOTO CTATHCHHS y BUTIISII TPOMAICHKHIX pOOIT
— JI0 ChOTOCHHS, 0 XapaKTePU3YEThCS MOSIBOIO HOBOI TEHJICHIIIi HAYKOBOTO JOCIIKSHHS
aJIMiHICTPATHBHOTO CTSATHEHHS Y BHUIVIANI TPOMAJACBKHX poOOIT (TIpari TakuX BiJOMUX
BueHux, sk O.10.CanmanoBa, H.B. Xopomak, O.I. Mukonenko, T.O. Konomoens,
C.I'. CrenieHko).

BpaxoByioun IPUPOIHY CXOXICThb IHCTHTYTY ,TPOMAaICBKHX pOOIT’ Yy KpUMIHAILHOMY Ta
aJIMIHICTPaTUBHOMY TIIpaBi, JOLUUIBHO 3BEPHYTUCS JO ICTOpii BHUHUKHEHHS Ta PO3BUTKY
IPOMaJICHKHX POOIT SIK KpUMIHAJIBHOTO HIOKapaHHs. B icTopii BITYN3HSAHOTO KPUMIHAIBLHOTO TpaBa
nofioHe O Cy4YacHHX TPOMaJCbKHUX pOOIT MOKapaHHs 3yCTpiualocs HEOoJHOpa3oBo. Y pisHi
Nepioai Ta B Pi3HUX HOPMATUBHO-IIPABOBHX aKTaX IPOMaJChKi poOOTH Mal K OJIHOWMEHHY, TaK
1 iHIN Ha3BH: ,,IPUMYCOBI poOOTH”, ,,CYCHITBHO HEOOXimHI poOOTH”, ,,IPUMYCOBI CYyCIiIBbHI
pobotu”, ,,000B’SI3KOBI CYCHiTBHI poOOTH”, ,,IPUMYCOBI POOOTH 0O€3 TOMIMEHHS B MicHA
1030aBIeHHS BOJIi”.

Y XpOHOJIOTIYHIH TOCHIZOBHOCTI MPOCTEXKYETECS PO3BUTOK TPOMAICHKHX pPOOIT K BUL
TOKapaHHS, BUAULIOTECS MEPioAn X PO3BHTKY. B icTopii po3BHUTKY CTATHEHHS (NOKAapaHHS) Y
BUTIISII TPOMAACHKHX pPOOIT MoXkHa BuaimuTH Taki mepiomm: 1) 3apomkenas (VI-XIX ct.),
2) possurok (XIX-mogatok XX ct.), 3) CTaHOBICHHS K CAMOCTIHHOTO BHIY MOKapaHHs (mepiri
poku micust koBTHA 1917 p. — 1960 pp.), 4) BiACyTHICTH CTATHEHHS (HOKapaHHS) y BHIJIAAI
TrPOMAJICBKUX poOIT y BiTuM3HsIHOMY 3akoHomaBcTBi (1960 — 2001 pp.), S5) BimHOBIEHHS Ta
PO3BHTOK IHCTHTYTYy TPOMAJACBKHX pOOIT SAK BHIYy KPHUMIHAJBFHOTO IIOKApaHHA Y HOBOMY
Kpuminansaomy kxonekci Ykpaiam (2001 p. — 1o crorozieHHs); 6) 3ampoBapKEHHS Ta PO3BHTOK
HOBOTO BHJY a/JIMIHICTPATHBHOTO CTSATHEHHS y BUTIIALI TpoMazachkux poOiT B KYTAII (2008 p. —
J0 chorojeHHs). | came sK BWJA aJAMIHICTPaTHMBHOTO CTATHEHHS I'POMAJIChKI pOOOTH 3’SBHIIMCS
came y XXI cromitri. BianmosigHo # icropito ix posBuTtky BapTo BectH 3 XXI| cromirTri.
Buninsrorecsi ocHOBHI (pyHKHii rpoMajCchbKHX poOIT Ta cTpareriuHi Myl IX BUKOPHUCTAHHS.
AHami3yeThCs TOUUIBHICTh BBEJICHHS IPOMAJICBKUX POOIT B CTPYKTYpY HOKapaHab.

Kuouosi  cnosa:  epomadcexi  pobomu,  aominicmpamuere  Npago,  KpUMIHAIbHe  Npaso,

AOMIHICMpamueHe NOKAPAKHS, KPUMIHATIbHE NOKAPAHHS, 3aKOH, IHCIUMYM 2POMAOCLKUX pooim.
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The scientific article is devoted to the research of the public works since the ancient times till
nowadays. It characterises the nature of the public works, their necessity and the way of their
application in different countries, especially in Ukraine beginning from the ancient times.

The public works as a way of punishment and periods of their development are monitored in
chronological sequence.

The public works main functions and the strategic aims of their use are defined.

The article analyses the expediency of the public works introduction to the punishment
system.

The public works as a way of an administrative punishment is practically an innovation of
administrative and tortious law, that’s why it’s reasonable to study the development history of
this institution.

The author defines the aspects of the public works formation as a kind of an administrative
punishment, he also defines the periods of their development.

The attention is paid to the public works history beginning from the civilizations of Ancient
Egypt, Babylon, the Roman Empire and other countries. Different kinds of the public works
application in these countries and various aims of this way of punishment are studied in the
article.

The public works importance and their influence on the economic development of the country
are defined in this scientific article. The positive and negative consequences of the public
works application as a way of punishment during different historical periods are analysed.

The punishments connected with labour service existed in the Old Rus law (the VI™ — the
middle of the XIV™" century), the main written source of which was the Ruska Pravda. The
public works development is being analysed in the home-country law.

A great attention is paid to the official documents fixing the cases of the public works
application.

The history of the legislative consolidation of the public works institution as a way of
punishment and penalty in independent Ukraine is studied beginning from the Criminal Code
of Ukraine. The procedure of the punishment execution firstly was regulated in all details by
the Corrective Labour Code of Ukraine (Chapter 111-B), and since 2004 by the Chapter 8 of
the Correctional Code (articles 36-46). In the administrative law the public works as a way of
an administrative penalty appeared not so long ago. The author conducted a chronological
analysis of the public works in Ukraine.

Human history, beginning from the Ancient Egypt, Babylon, antique cities-states, the Roman
Empire, knew enough examples of society mobilisation for executing common national
works. Practically they were the variants of the public works organisation and execution.

O.F. Skakun notes that in the countries of Ancient East, Asia and Africa (the east, Asiatic way
of the origin of State) first states appeared in the zones of irrigated cropping during the Bronze
Age. The execution of great public works connected with constructing channels and other
irrigating booms contributed to keeping rural commune and collective ownership of land.

In Europe (the European way of the origin of State) the main factor of the state formation was
society division into classes connected with the formation of private ownership of lands,
cattle, slaves. In South Europe states appeared during the Iron Age. There wasn’t any need in
such public works as in the case of the east (Asiatic) way of the origin of State [1, p. 30-31].

But the “Public works” institution remained in the Ancient Rome. As I.D. Mudrak points, the
censor gave contracts on the public works on behalf of the state, controlled the quality of their
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execution, farmed out tax collection and controlled customs duties, income taxes from
province [2, p. 36].

Taking into account natural similarity of the “public works” institution in the criminal and
administrative law, it’s reasonable to consult the origin and development history of the public
works as a way of a criminal punishment in the criminal and administrative law. Especially
O.Yu. Salmanova thinks that the essential difference between “public works” as an
administrative punishment and as a criminal penalty is in the terms fixed by current
legislation [3, p. 206].

As V.A. Mozgova notes, “a punishment similar to the modern public works was already fixed in
the history of the home-country criminal code.” In different times and in different regulatory legal
acts public works had as the same as other names: “compulsory labour”, “community-required
works”, “compulsory public works” “community service”, "compulsory labour without
imprisonment”. However, punishments connected with labour service existed already in Old Rus
law (VI — The middle of XIV century), the main written source of which was Ruska Pravda. This
way the norms of Ruska Pravda (the articles 56-62, 64) defining legal state of “zakup’s — persons
having debts instruments — provisioned that they had to live at court of a lender, work at his farm
and use his inventory until they worked a debt out. By the way, in the article 44 of the Ruska
Pravda there was a norm: if a thief can’t recover the amount of stolen objects, he must work it out
counting — half a grivnya per a year of work [4, p. 545].

Similar provisions were provided for in Lithuanian Statutes — great sources of low in
Ukrainian territories of Lithuanian and Polish period (the second half of XIV century — the
middle of XVI century). The first Lithuanian Statute dated 1529 (chapter 11, article
6) provisioned: if a free man condemned for a crime to settling a certain amount of money he
wasn’t able to pay, this person had to work this amount out according to the calculations
pointed to in the article. And if a guilty person couldn’t work the entire amount out during his
life, his children had to work the rest of the amount out. The Lithuanian Statutes of 1566 and
1588 contained the same provisions.

In Zaporizka Sich punishments connected with the public works weren’t practiced, because
executing certain unpaid work in favour of the whole commune of Cossacks was one of their
duties. By the way, there was no possibility of establishing any personal dependence of a
lawbreaker on a victim in Zaporizka Sich — penalties were imposed only on lawbreaker’s

property.

“The short mandative process of 1734” (short name) is one of the first codified acts of the
Hetmans’ State period, in the article 12 it was fixed: if a person convicted of theft for paying
money sanctions wasn’t able to pay them, he might be forced to work the sanctions out in
favour of a victim [4, p. 545].

Thus, in these historical documents involving in the public works was faster a way of the
damage or debt compensation, but not a way of punishment, because sentencing to work was
just alternative to money sanctions in case of insolvency of a guilty person, and working
hours were accounted as a payment of these sanctions. Besides, such works didn’t have any
socially useful character, but they must have been executed in favour of a victim

During the XIXth — the beginning of the XXth centuries social and legal relations of the
biggest part of Ukrainian territories were defined by regulatory legal acts of Russian Empire.
The main sources of the Criminal Code in Ukrainian territories that were a part of Russian
Empire were the 15™ volume of the Russian Empire Code of Laws dated 1832 (later — Code
of criminal laws), the Regulations of criminal and corrective punishments (three redactions:
1845, 1866 and 1885) and the Statute about punishments awarded by magistrates dated 1864.
The further development of the punishments connected with compulsory labour without any
social isolation of a person is connected with these legal acts. This way, the Code of Laws of
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1832 (it get effective during 1840-1842 in Ukraine) provided involving in certain kinds of
works as a way of punishment. In the edition of 1842 the Code provided the so-called “labour
punishment” among others penalties (the article 16). The article 34 defined the variants of this
punishment. Besides, paragraph 7 of article 34 provisioned that a person could be convicted to
urban works or works for a private person instead of being held in a working house. However,
such replacement took place only if there were no working houses in the territory and it
concerned only the third estate representatives. Besides, condemning to works on private
persons took place only by private persons’ will (p. 52).

The preparations of the Regulations of criminal and corrective punishments began straight
after the edition of the Code of Laws of 1832. It was a part of the systematization process of
Russian legislation, held under Mukola I. The Regulations of criminal and corrective
punishments of 1845 completed this systematization in the field of the criminal law and it was
the first codified source of the criminal law in the Russian Empire. The article 90 provisioned
that if the convict wasn’t able to pay the imposed money sanctions, he would be jailed, but
under certain conditions the law-court could prescribe him public works instead of
imprisonment, in this case all the money earned by the convict were used to pay these
sanctions. The article 89 provisioned another case of the punishment replacement. It allowed
judges to replace a short term arrest (for the persons who weren’t released from corporal
punishments) by public or other determined by the government works”.

In V.A. Mozgova opinion, these Regulations are important for studying the history of the
public works development, because they are used not only as a way of providing money
sanctions or dept payment. The public works are already presented as an alternative to the
punishments connected with social isolation of a person [4, p. 545-546].

652 articles concerning minor crimes and offences were removed from the Regulations of 1864
in a result of the Judicial Reform of 1864. Many of them (being paraphrased) were moved to the
Statute about punishments awarded by magistrates. The article 9 of the last one provisioned a
possibility to replace money sanctions by the public works for insolvent peasants and lower
middle class citizens. This replacement could concern the representatives of other classes only
“by their request”. However, replacing money sanctions by the public works one should be
guided by the norms of the acts adopted before, sent to by the article 8 of the Statute. This way,
the paragraph 2 of the article 188 of the General regulations about peasants dated
19.02.1861 provisioned that village commune could send slow payers of the ‘“state and
community duties” (or their families members) to the public works or earnings to the same or
neighbouring district (in exceptional cases to the other governments), in order the earned money
come into the “community fund”. The term of the works wasn’t indicated, so one had to work
until he worked the debt out. The article 651 of the Statute about duties said about the
analogical measures for the lower middle class citizens. Besides, in the interpretation of certain
provisions of the article 8 of the Statute dated 1864 made by the criminal cassational department
of the “Governing senate” there was a statement: “A judge can, in cases concerning the felling
must condemn to the social works for a violation of the Shteysky or other Statutes of the state
government. A magistrate had to adjust the infliction of this punishment with village commune,
which could direct to the public works.

The mentioned provisions of the article 8 of the Statute about punishments awarded by
magistrates dated 1864 about insolvent to pay the money sanctions were duplicated in the
article 85 of the Regulations of criminal and corrective punishments [4, p. 546].

There was the third redaction of the Regulations of criminal and corrective punishments of
1845 in 1885 (the second one was in 1866). The practice of condemning to the works not
connected with social isolation of a person as an alternative way of punishment that was
allowed before by the article 89 of the Regulations of 1845, was continued in it. This way, the
article 45 of the Regulations dated 1885 provisioned that the persons condemned to be sent to
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the correctional prison divisions for a certain time could be used for executing some urban
and other kinds of works. The article 83 allowed condemning persons, who had to be
sentenced to a short-term arrest, to the public or other works set by the government for the
term of the arrest.

In such a way V.A. Mosgova makes a conclusion that there was a punishment similar by its
nature and its name to the modern public works in the home-country law of that period, which
was determined by the acts of the Russian Empire. It was provisioned in regulatory legal acts of
that period. However the public works weren’t an independent kind of punishment as it was
applied as an alternative punishment and only in the legally provided cases [4, p. 545-546].

The public works took the further development and new legal regulation during the first years
after the October Revolution of 1917. Firstly they were called “obligatory public works”, in
the later legislative acts — “compulsory labour without sending to the places of confinement”,
“compulsory labour without holding under arrest”. Their historic and legal development
became the basis for the modern public and corrective works introduction to the criminal law
of our country.

Analysing the history of the public works development in the home-country criminal law after
1917, V.A. Mozgova says: “the basis of the home-country law, including criminal law, during
the Soviet period was the law of the RSFSR, later it was the general law of the USSR. One of
the first regulative legal acts determining the public works as a way of punishment was the
Regulations of the people’s commissariat of justice dated 19.12.1917 to the revolutionary
tribunals. It contained the list of the crimes that can be judged by the revolutionary tribunal,
also the list of the punishments that can be applied to the convicts. But despite the fact that
most crimes were quite grave, the people’s commissariat of justice could sentence the
convicts to the obligatory public works (part 2, paragraph 8). However neither terms nor form
of serving this punishment were established” [4, p. 546-547].

On the 23 th January 1918 the People’s Commissariat of the Ukrainian Soviet Socialist
Republic issued the analogical by its content document named “the Regulation about
revolutionary tribunals”.

By the way the practice of sentencing to the public works and some other ways of punishment
didn’t stop before adopting the Regulation. So, the decrees of the Council of People’s
Commissars “About courts” Ne2 (dated 15th February 1918) (p.8) allowed city judges to
consult the laws of previous governments if “they weren’t cancelled by the revolution and
don’t contradict the revolutionary conscience”. “... don’t contradict the revolutionary
conscience of the working class” when taking decisions and bringing in verdicts. Sentencing
to the public works contradicted neither the legal conscience of the working class, nor the
principle of socialistic humanism and the ideas of compulsory educative character of the
criminal law proceedings, that ran through all the legislative acts of the first years after the
October Revolution [4, p. 547].

In January 1918 the People’s Commissariat of the Ukrainian Soviet Socialist Republic
adopted the decree “About introduction of the people’s court” that practically contained the
content of the decree “About court” Nel. On 20" June 1918 the decree “About court” Ne3 was
adopted, it provisioned that the deprivation of liberty by applying the public works for a term
under three months was applied without imprisonment (article I1) [5, p. 47]. So the public
works were used as an alternative to the punishment connected with social isolation of a
person.

The further development of the home-country public works institution is represented in the
first Criminal Code of the USSR of 1922. The article 32 of the Criminal Code provisioned
compulsory works without imprisonment among other ways of punishment, the article 35
divided them into: 1) occupational works when the convict continue working within his
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specialty with reduction if his wage category, obligatory overtime works and placing to
another establishment or to another region; 2) common or unskilled labour. This article
defined also the term of this punishment — from seven days to a year. The articles 51 and 52
regulated the procedure of this punishment executing.

This way V.A. Mozgova makes a conclusion that during the Soviet period the public works
were first used as an independent way of punishment that was equal for the representatives of
all the classes; they were unpaid and mostly common labour [4, p. 547-548]. The punishment
had to be used in correctional aims but, as I.G. Bogatyriov said, “the economic rationality was
always more important than correctional education of the convicts under conditions of
keeping the adequacy of a crime and a punishment” [6, p. 27]. By the way, in the home-
country criminal penalties system of the Soviet period the public works had the last legal
approval in the Criminal Code of the USSR of 1927.

The legislative revival of the public works in the home-country law began after the
proclamation of independence of Ukraine in 1991. Having joined the Council of Europe in
1995, Ukraine began bringing the norms and standards of our country internal policy, including
the field of criminal penalties, to the conformance with the norms of international law.
Maintaining the world policy of the penalty system reformation in the direction of more
widespread applying sanctions without social isolation of a person in the new Criminal Code of
Ukraine (2001), it introduced four new ways of punishment that weren’t connected with social
isolation of a person. They contained also the public works.

This way, V.A. Mozgova makes a conclusion “it was the first time after a long break when
the public works began being used as a way of a criminal penalty on 1% September 2001,
when the Criminal Code get validity [4, p. 548].

The public works definition is informative in historic contest in the encyclopaedia of
F.A. Brokuauza and I.A. Yefronya: “The public works are the occupations given to the
unemployed by the state or local authorities for improving their difficult situation. Especially
often this method of help is practiced in case of great disasters, such as a bad harvest, a war, a
revolution, an industrial crisis. In ancient Egypt people were involved in great social building
works in case of public famine. We possess evidences about great agricultural works
introduced by the government of pre-reform France when there was a bad harvest. In times of
revolutions the governments often organised some occupations for the unemployed who were
turned out because of distempers and depression of industry. In 1789 agricultural works were
organised in Paris; in December of 1790 the national assembly assigned 15 million francs for
the public works connected with building channels and quays, forestry etc. The things went so
bad and the costs became so high that the government had to take emergency measures for
reduction the number of workers. In 1848 the provisional government organised public works
— so-called national ateliers. In France the unemployed were engaged for shovelling snow and
breaking ice, repairing high and block-stone roads, mining and breaking stone in winter. In
England the unemployed were hired for cleaning the streets and building the roads. In Ireland
they did irrigating and draining works.

In Russia taking into account the agricultural character of the population, the public works
were organised mainly for mitigation of disasters happening as a result of serious crop failure,
it means that the public works were used for providing earnings for mostly rural population.
The social works of the period of extreme crop failure of 1891-92 were especially grandiose.
During that period the Social Works Department was established, its head was the general
M.N. Annenkov. Different mostly agricultural works were organised in the regions that
suffered from crop failure. In the south-east of Russia irrigating works were carried out (in the
Irgiz river basin, in the Upper Dnieper, in the region of Ural), 1117000 roubles were assigned
for these works: ponds and wells were dug, water sources were cleared away, ravines were
afforested and strengthened, dams were built on the banks of little rivers. The great highway
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works were started in the North Caucasus. The local public works (filling up the ravines and
ponds, strengthening the quays etc) were organised in many cities. The public works are the
palliative means for mollification of famine caused by unemployment mostly during the
period of great public calamities. If we don’t take into account the root reasons of all the
calamities we can say that the public works are used only for facilitating the life of people in
need. No doubt, helping the able-bodied citizens is the most rational when it is connected with
carrying the work out.

At the same time, it is said that labour didn’t have to be fully paid, but the payment of labour
had to be enough for providing necessary subsistence; it is also provisioned that those who
want to get a help will make more efforts for finding another activity that would be fully paid.
There is one more requirement to the public works, they must be easily carried out by any
worker without any previous education; otherwise they stopped being publicly available. The
most usual kind of such works was different kinds of agricultural works. Being justified
during the years of particular calamities, the public works cause serious denial when they
become systematically organised; in this case it would be more correct to pay attention to
removing the causes of unemployment. From the entrepreneurial standpoint the public works
are mostly unprofitable as a result of low labour productivity.

This way, the historical experience of carrying the public works out studied in the article
shows us possible variants of the public works that can be applied to lawbreakers and
indicates the problems of low labour productivity during carrying the public works out. All
the more in the contest of this research the public works are a penalty that aren’t paid at all,
this fact only strengthens the problem of their productivity.

To make a research full we must mention the development history of the “public works”
institution in the field of social employment and fight with unemployment, however it is
necessary to consult the list of the public works of the state employment agency in order to
choose the kind of works for carrying out as an administrative penalty.

The XX th century with its social cataclysms: wars, revolutions and economic changes
connected with them fully demonstrated all the things that accompanied labour market during
the period of change. Taking measures for solving the problem of unemployment, the Central
Rada adopted the statute about the public works on 2" March 1918. In the first paragraph it
was said: “This statute about necessary for the State and society works organisation is issued
for fighting with the rise of unemployment and also for employing workers that lost their
work in a result of the industry and army demobilisation. There was established the Council
headed by the minister or his deputy at the Ministry of labour, it had to coordinate the local
activities.

Every following authority inherited the same problems caused by war, political changes and
national economy breakdown.

In March 1922 the People’s Commissariat of Internal Affairs of USSR sent the circular
concerning the public works organisation to guberniya departments of public service that
were a part of NKVD: “The rising unemployment and workers movement from guberniyas
suffering from hunger will cause in the nearest future the necessity of organisation local
common useful works for involving the unemployed. The Principal public service offers to
occupy working the public works out program. The minimal quantity of materials and
hardware with a wide application of common labour must be used at these works. It is
necessary to find resources at the local level by imposing target taxes on the population and
enterprises interested in working force” [7].

Nowadays the public works organisation is directed by the Regulation about the procedure of
organisation and carrying the remunerative public works out, the Regulation is ratified by the
Decree of the Cabinet of Ministers of Ukraine dated 10™ September 2008 Ne839 [8].
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Let’s consider the legislative consolidation history of the institution of the public works as a
way of punishment and penalty in independent Ukraine. Thus, the public works were
introduced to the home-country penalty system by the Criminal Code of Ukraine 2001. The
procedure of application of the public works as a way of punishment in al details was firstly
regulated by the Corrective labour code of Ukraine (Chapter I11-B), and since 2004it is
regulated by the 8™ Chapter of the Criminal executive code of Ukraine (the articles 36-40).
The public works as a way of an administrative punishment were introduced to the
administrative law not so long ago. So, the Administrative Offences Code of Ukraine was
supplemented by the chapter 30-A “The order about the public works execution proceeding”
by Ukrainian Law dated 24™ September 2008 “About amending some legislative acts of
Ukraine that concern improving the road traffic safety regulations”. Consequently, an
alternative way of an administrative punishment was offered in a number of articles of the
Code.

Later, on 2" December 2010 a number of amends were made in the Administrative Offences
Code of Ukraine. The Supreme Council of Ukraine supplemented the list of sanctions for
disorderly conduct, domestic violence, non-execution of protective provisions or non-passage
of the correctional program, drinking beer, alcohol or low-alcohol beverages at the places
where it is forbidden by law or being drunk in public places by the public works [10].

The procedure of the public works as a way of an administrative penalty execution is regulated by
the order of the State Department for the Execution of Sentences dated 25" February 2009 Ne3,
which ratified the Instruction about the procedure of the public works as an administrative penalty
execution [11].

This way, the scientific analysis of the origin and development history of the public works
institution allows making a conclusion that the public works as a way of an administrative
penalty are practically an innovation in the administrative law, but all the historical roots of the
public works are in the field of criminal and criminal executive (penal) law [12, p. 174-175].

Such periods of the public works development as a penalty (punishment) can be defined:
1) formation (VI — XIX centuries), 2) development (XIX — the beginning of the XXth
century), 3) formation as an independent punishment (the first years after October 1917 —
1960), 4) absence of the public works as a penalty (punishment) in the home-country law
(1960-2001), 5) recovery and development of the public works institution as a way of
criminal punishment in the new Criminal Code of Ukraine (2001 — till nowadays); 6) the
public works as a new way of an administrative penalty introduction and development in the
Administrative Offences Code of Ukraine (2008 — till nowadays). The public works appeared
as a way of an administrative penalty in the XXI* century when the Law of Ukraine dated 24"
march 2008 “About amending legislative acts of Ukraine that concern improving the road
traffic safety regulations, that supplemented the Administrative Offences Code of Ukraine by
the article 30-1 “The Public Works” and the Chapter 30-A “The execution of the order about
the public works proceeding”. It means that their development history should be studied since
the XXI* century.
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CTATYC NEPEKJIAJTAYA B AJIMIHICTPATUBHO-JIEJTIKTHOMY
IMPOBAI’KEHHI: IOPIBHAJIbHO-ITIPABOBUI ACITEKT
3A 3AKOHOJIABCTBOM YKPATHN

bepexna [LA., x.10.H., BUKJIa1a4
bepexnnii O.P., cryaent

3anopisvkuil nayionanenuil ynisepcumem (aclas09@rambler.ru)

YV cTaTTi Ha OCHOBI aHaJi3y YHHHOTO 3aKOHOJABCTBA PO3KPUTO 3MICT, CYTHICTh MPOIECYATHHOTO
CTaTyCy IIepeKiajaya B aJMiHICTPaTUBHO-JENIKTHOMY NPOB3/DKEHHI SK CYKYIHOCTI IIpasB,
00OB’SI3KIB Ta BIJANOBINANBHOCTI, $IKI XapaKTEepU3ylOTh HOro Micue i1 poib SIK y4acHHKa
BIAMOBITHOTO  NPOBA/PKEHHS.  PO3MISHYTO  CHIBBITHOIIEHHS  IPOLIECYAJBHOTO  CTATyCy
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mepexianada B aaMiHICTPaTHBHO-IETIKTHOMY IPOBADKEHHI Ta iHIIMX BHIAX NPOBA/HKCHb 3a
3aKOHO/JABCTBOM Y KpaiHu.
Knrouosi cnosa: nepexnadau, aominicmpamusHo-Oenikmue NPo8aA0’CeHHs, NPOYeCyalbHUll cmamyc,
npasa, 0608 3K, 8iON0BIOANLHICHb.

bepexnas MN.A., bepexnoit A.P. CTATYC IIEPEBOJUYUHMKA B AJIMHWHHUCTPATHUBHO-
JIEJIMKTHOM  TIPOU3BOJICTBE: CPABHUTEJILHO-TIPABOBOM  ACIIEKT IO
3AKOHOJATEJIbCTBY YKPAWHBI / 3anoposkckuii HAMOHANBHBIH YHUBEPCUTET, Y KpanHa
B cratke Ha OCHOBe aHamu3a JAEHCTBYIOLIETO 3aKOHOAATENBCTBA PACKPBITO COJACpPXKAHUE,
CYIIHOCTb  IPOLECCYaJBHOTO  cTaTyca IepeBOJYMKAa B  aJMHHHUCTPATHBHO-AEIHKTHOM
NIPOM3BOJICTBE KaK COBOKYITHOCTH TNpaB, O0O0S3aHHOCTEH M OTBETCTBEHHOCTH, KOTOpBIE
XapaKTepU3ylT €ro MeCTO M POJib B KaueCTBE YJYACTHHKA COOTBETCTBYIOILETO INPOU3BOACTBA.
PaccMOTpeHO COOTHOIIEHHE MPOIECCyadbHOTO CTaTyca IepeBOAYMKAa B aJMHHUCTPATHBHO-
JETVKTHOM NIPOM3BOACTBE U IPYTUX BHAX MMPOM3BOACTB ITO0 3aKOHOJATENBCTBY Y KPAUHBI.
Kniouegvie cnosa: nepegoouux, adMuHuUCmMpamueHO-0eauKmHoe Hpou38o0Cmeo, npoyeccyanbiblil
cmamyc, npasa, 00A3aHHOCMU, OMEEMCIMEEHHOCb.

Berezhnaya |.A., Berezhnoy A.R. STATUS OF TRANSLATOR IN ADMINISTRATIVE
TORT PROCEEDINGS: A COMPARATIVE LEGAL ASPECT UNDER THE LAWS OF
UKRAINE / Zaporizhzhya national university, Ukraine

The article considers the legal fixation of the procedural status of a translator in administrative tort
production. Based on the analysis of the current legislation is investigated content procedural
status translator in administrative tort production, consisting of a set of rights, duties and
responsibilities that characterize its place and role as a participant in the relevant proceedings.

The author claims that the theme of the procedural status translator in administrative tort
production is poorly explored, examined fragments in the aspect of the more important problems.
Quite logical and expedient in depth study of the peculiarities of the procedural status of a
translator as one of subjects of administrative tort production for the formation of the modern
scientific base in the process of creating a new codified administrative tort act.

The article gives a comparative analysis of legislative fastening of elements of the procedural
status of a translator in administrative tort production and other productions — in administrative,
civil and criminal. Taking into account the results of more effective activity of the legislator in
administrative, civil and criminal productions regarding the fixing of administrative and
procedural status of an interpreter, has allowed to adopt a positive experience in this issue to
address weaknesses in administrative tort sphere. This will help to ensure the effective
participation of a translator in administrative tort production in practice.

The author makes a conclusion that in administrative tort codified in legislation, there are not
enough clear regulation of issues related to the implementation of the administrative procedural
status of the translator as a full-fledged participant of administrative tort production. Expedient is
unification and detailed definition of all constituent administrative-procedural status of a translator
precisely at the level of administrative tort codified legislation. Required is the of the adoption of
the new codified administrative tort act, which proposes to fix a separate article with a clear
definition of procedural rights, duties, responsibility of the translator in administrative tort
production.

Key words: translator, administrative tort production, procedural status, rights, duties, responsibility.

VY cyyacHHMX yMOBax JIep»KaBOTBOPYMX Ta MPAaBOTBOPUUX MPOLECIB B YKpaiHi BiIOYBa€eTbCs
pedbopmyBaHHS (QyHIAMEHTAIBHHX 3acaj] yCiX Tally3ed BITYM3HSHOTO IIpaBa, 30Kpema
aJIMIHICTPATUBHOTO Ta MOro MpolecyalbHOI aJMIHICTPAaTUBHO-JENIKTHOI CKJIaJ0BOi, fKa
TaKOXX MOTpeOye OHOBJICHHS 33l €(pEKTUBHOTO 3aKOHOJABUOTO peryitoBaHHs. OcTaHHIM
4acoM aKTYyali3yloTbCsl JTOCIIIKEHHs, IPUCBSUYEH] 3a0€3MeYeHHI0 MpaB Ta CBOOO/ JIIOJIMHH B
pi3HUX cdepax AISUIBHOCTI JepXaBH, y TOMY YHCII HeaOHMsIKOI aKTyaJllbHOCTI HalyBae
3BEpHEHHS /O MpoOJIEMaTUKH HOPMATHBHOTO 3aKpIIUIEHHS IPOLECYalIbHOTO CTaTyCy
nepekiagaya B aaMIHICTPATHBHO-JEIIKTHOMY TPOBA/DKEHHI Ta WOTO CHIBBIAHONICHHS B
IHIINX BHJAX NPOBa/UKEeHb. Lle 3yMOBJIEHO SK BHUMOTaMH TEOPETHYHOIO IUIaHy (HAayKH
aJMIHICTPATUBHOTO TpaBa), TaK 1 BUKIIOYHO MPAKTUYHOK HEOOXITHICTIO BIOCKOHAJICHHS
JII0YOT0 3aKOHOJABCTBAa y 3a3HaueHid cdepi cycnipHUX BifHOCHH. Tomy HOCHTiJKEHHS
npoOJieM TPOIEeCyaqbHOrO CTaTycy Iepekiajgada, HOro CTPYKTypH, € OJHUM i3
MEPCTIeKTUBHUX HAMNPSIMKIB KOMIUIEKCHOTO JOCHIDKEHHS B aaMiHICTPaTUBHO-ACIIKTHIN
JOKTPUHI.
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TeopeTHUHUM MHUTAaHHSM MPOILECYATLHOTO CTaTyCy NPHUIULSUIA CBOTO Yacy yBary
B.b. Aep’ssnoB, O.M. banaypka, [O.II. butak, LII. Tomocuiuenko, C.B. Kisanos,
T.O. Konomoenp, O.B. Ky3smenko, A.T. Komsiok, B.K. Konnakos, M.M. Tumenko ta iH. Y
TOH JK€ 4Yac KOMIUICKCHMX HAyKOBUX poOIT, Oe3mocepeHb0 MPUCBIYCHUX MpoOIeMi
MPOIECYaTHbHOTO CTAaTyCy MepeKiiaaaya, i 10 bOTro 4acy HeMae.

[IporecyanmpHuii  cTaTyc Yy4YacHWKa TMPOBA/PKEHHS y CHpaBi MpO  aaMiHICTpaTHBHE
NPaBOMOPYIIEHHS € CYKYIHICTIO HOro mpolecyalbHOi MpaBO3JaTHOCTI, MPOLECyaTbHOI
J€3MaTHOCTI, MPOIECyaIbHUX TIpaB, OOOB’SA3KIB, TapaHTid, 3aKOHHUX I1HTEPECIB,
BIJINIOBIJAJIEHOCTI, 1 BU3HAYAETHCS TIEI0 MPOIECYaTbHOIO METOI0, IKOI0 00YMOBIJIEHA y4acTb Y
MPOBA/DKCHHI  BiAmoBigHOTO cy0O’ekta [1]. Cmimg 3a3HauuTH, WO JUIsi BU3HAYCHHS
IPOIeCyalIbHOTO CTaTyCy MepeKiiajada JOCHTh BAXIMBOIO € Ta pOJib, SKy BiH BUKOHYE B
aJIMIHICTPATUBHO-ACIIIKTHOMY IPOBA)KCHHI. 3aBlIaHHs Tepekiazadya B aaMiHICTPATUBHO-
JeNIKTHOMY TPOBA/KEHHI — JOMOMOTTH oco0am, siki OepyTh y4acTh y CIIpaBi, TIOBHOLIHHO
CHIUIKYBaTHCS 3 THM YYaCHHUKOM IPOBAJDKEHHS, SIKHH HE BOJIOJI€ a00 HEAOCTaTHHO BOJOJIE
MOBOIO, SIKOIO 3JIIHCHIOETHCS TPOBADKEHHS, JJIS LBOTO BiH BHUKOHYE IOCIIZOBHUN a0o
CUHXPOHHHI TIEPEKIIaJ]; YCHUH YM MUCHMOBUH IMEPEKIIaJ JOKYMEHTIB Ta IHIIUX MarepiajiB
crpaBu B 00Cs3i, HEOOXiTHOMY JJIsl yJaCHMKAa NPOBA/DKCHHS, SKH HE BOJIOJIE MOBOIO
NPOBA/DKCHHS. AJDKE HEBOJOJIHHS MOBOI TIPOBA/DKCHHS 1 BIJICYTHICTh TepeKiaiava
no30aBisie 0co0y MOKJIMBOCTI 3aXMCTUTH CBOIO IMO3MIIO, 3pO3YMITH yce, IO BigOYyBaeThCs
i1 Yac po3rIisiy CIpaBy.

L{i;TKOM JIOTIYHHM 1 JOUIIBHUM € TOTTHOJICHE JOCTIKEHHS 0COOIMBOCTEH MPOIIECyaIbHOTO
CTaTycy Mepekiagaya K OJHOrO 13 Cy0’€KTiB aJMiHICTPaTUBHO-IEIIKTHOTO MPOBAKEHHS 13
(opMyBaHHSAM BiJIOBITHOTO HAYKOBOTO Oa3zuCy AJisi BJIOCKOHAJICHHS HOPMAaTHBHHX 3aca
pearnizaiii bOro CTaTycy MiJ Yac 3A1MCHEHHS BiAMOBITHOTO MPOBAKEHHS. YpaxyBaHHSA
HasIBHUX PE3yJbTATIB JOKTPHHAIBHOTO JOCIIKEHHS IMPOLIECYaTbHOTO CTaTyCy MepeKiagada
B aJMiHICTPAaTUBHO-AETIKTHOMY IPOBA/)KEHHI, MPOTAIMH HOPMATUBHOI'O BH3HAYEHHS HOTO
CTaTycy, MO3UTUBHOTO JOCBiAYy HOPMATHBHOTO BPETYIIIOBAHHS CTaTyCy Nepekiaavya B iHIINX
BUJAX MPOBA/PKEHb 3 ypaxyBaHHAM MOTpe0 dYacy copusiTUMe (OPMYBAHHIO HOBITHHOTO
HAJIMHOrO HAayKOBOIO MIATPYHTS [JJIs Cy4acHOI HOPMOIPOEKTHOI, y TOMYy uucial U
KoAu(DiKalifHOTO  XapakTepy, MAISJIBHOCTI IIOAO  BPEryJIOBaHHS IbOTO  INUTAHHA,
3a0e3neueHHs epeKTUBHOI y4acTi epekiaaya y BiANOBIIHOMY IPOBAKEHHI.

[TponiecyanpHuil cTaryc mnepekiazaya B aJMIHICTPATMBHO-AETIKTHOMY IpPOBA/UKEHHI €
KOMIUIEKCHUM TIOHSATTSM, SIKE BKJIIOYAa€ IpaBa 1 00OB’SI3KM, sIKI 3a0€3MeUyloThb BUKOHAHHS
nepeksajaueM BCTaHOBJICHUX (YHKIIHN, ajle He MOXKe pO3IJIsIIaTHCs HEe3aJeXKHO Bl 3MICTY Ta
00cAry HOoro OCHOBHUX 3aKOHHUX IHTEpeciB, cBOOOJ, BiAMOBIAAJIbHOCTI 1 rapantid. Came
TaKUM MIAXiA 10 KUTBKOCTI Ta Ha3BH €JEMEHTIB INPOLECYalbHOTO CTaTycy MepeKiagada B
aJMIHICTPATUBHO-JIENIKTHOMY IpOBa/K€HHI Mae OyTH 0a30BUM, pO3KpUBAa€E BCE HOro
PO3MaiTTs, GaraTOrpaHHICTb.

CyTHICTh TIPaB y CTPYKTYpl MPOIECYaTLHOTO CTAaTyCy MOJSTae B TOMY, IO Iie (HOpMalbHO
BU3HAYEHI Ta IOPUIUYHO TapaHTOBAaHI MOXKIMBOCTI KOPHUCTYBATHUCS COIliAIbHUMHU Oiaramul i
peaii3oByBaTu Cy0’€KTHBHI 1IHTEpECH, TOOTO 3aKOHOMABUYO 3aKPITUICH] IOPUIUYHI MOKIIMBOCTI
noBeiHKu ocobu. Tak, Hanpukian, B.B. ['anmyHbpko BBaXae, 1110 MpaBa JIIOJIUHU — 1€ TIPUPOJIHI,
HEB1/1’€MHI NOTPeOU Ta IHTEpPECH 1HAMBIIA, 1110 3yMOBIIIOIOTHCS cCaMHUM (DAKTOM HOro iICHyBaHHS
B KOHKPETHUX ICTOPUYHUX YMOBAaX, OJHAKOBI Ui BCIX TPOMaJsH, 00’€KTHBHO BH3HAYEHI
JOCATHYTHM DPIBHEM PO3BUTKY JIIOJCTBA Ta BCTAHOBJIEHI HA PIBHI MIKHApOAHUX CTaHIAPTIB.
OO0OB’SI3KOM JIepKaBH € 3aKpIIUICHHS I1X Y 3aKOHOJABCTBI Ta CTBOPEHHS YMOB HJs iX
NpakTU4YHOro 3abe3nedyeHHsa [2]. OOcsar mpaB (B TOMY YHMCII 1 B aIMIHICTPAaTUBHO-IETIKTHIN
cdepi) pernamenroBanuii, Hacamnepen, Koncrutymiero Ykpainu [3], KnAll Ykpaiau [4] Ta
3akoHaMu Ykpainu. CBoOomu ocoOu (HOPMATHUBHO 3aKPIIJICHI MOMKJIMBOCTI) MalOTh TEBHI
0co0JIMBOCTI y TOPiBHAHHI 3 mpaBoM. Hangaroum cBoOOIM, JiepkKaBa IiJKPECIIOE 3HAUYILICTh
JIOJUHU y TMEBHUX cepax CyCHIbHOI MIsTBHOCTI, HANPHUKIIAA CaMOCTIHHHUI BUOIp 0c00010
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CII0CcO0Y KHTTS, BUIbHE OOpaHHs AisUIBHOCTI Ta MOBEIIHKM B YMOBAX, 110 3a0e31euye JAepiKasa i
cycmiabcTBO.  3a  TBepmkeHHsaM O.M. bannypkn, M.M. Tumenka, aaMiHICTPaTUBHO-
mporecyalibHi ¢cBOOOAM — 1€ ,,[apaHTOBaHI JAEPKABOIO MOXKIMBOCTI BUOOPY T'POMAJSTHUHOM
MIEBHOT MOBEIHKU 1 peajizallis TaKoro BUOOPY B paMKax 3aKpiIlICHUX 3aKOHOJABIIEM TIPaB Ta
O0OB’SI3KIB TPOMaJSIH B  aJMIHICTPAaTUBHO-/ICNIKTHOMY TIPOBA/KCHHI, SK 3a0e3rnedeHy
3aKOHOABIIEM HEJIOTOPKAHHICTh Cdep MISUTBHOCTI 1 0COOMCTOTO KUTTSA IPOMajsHUHA 3 OOKY
JEep)KaBHUX OpraHiB, IMOCANOBUX 0Ci0, I1HIMX CyO’€KTIB aJMiHICTPaTHBHO-AETIKTHOTO
npoBapkeHus” [5, c. 72].

3a 3araJibHUM TPaBWIOM, BiIMOBIIHO 10 MPHHLHUIY PIBHOCTI, yci 0cOOM IMOBHHHI MaTH
OJIHAKOBI MOMJIMBOCTI JUIA peajizaimii CBOiX IpaB, y TOMY YHCIl W B aJMIHICTPaTHUBHO-
JENIKTHOMY TpoBapKeHHI. BimnosimHo mo Hopm c1.275 KnAll Vkpainu, nepekinanad B
aJMIHICTPaTUBHO-/ICIIKTHOMY IPOBa/DKEHHI Ma€ Taki IpaBa: IpaBO Ha BIIMIKOIYBaHHS
BUTpAT, SKUX BiH 3a3HaB Y 3B’A3KY 13 SBKOIO 0 opraHy (I10ocaaoBoi 0COOM), y MPOBAKEHH1
SKOro nepedyBae crpaBa Ipo aJMIHICTpaTHBHE IPABONOPYILIEHHs, Ta MPaBO Ha 30€peKeHHs
3a 0c00010, Ky BUKIMKAIOTH SK IEepeKiIagada, CepeHbOro 3apo0iTKy 3a MicieM poOoTH 3a
yac MOro BiJICYTHOCTI Yy 3B’SI3Ky 13 SIBKOIO 70 opraHy (mocaaoBoi ocoOu), B MPOBaIKEHHI
AKOTO TiepeOyBae cmpaBa NpO aaMiHICTpaTHBHE mpaBonopymeHHs. OaHaK, JWIIEe TUMH
mpaBamH, Ipo fAki Oe3mocepenHbo 3ragano y cr.275 KnAll Vkpainu, mnepenik mpaB
nepeKiagaya He oOMEeXKYeThCs, iX HabaraTo OinbIne, X04a BOHM W 3aKpIIUICHi, Ha *Xallb, HE
CHCTEMaTHU30BaHO, IO YCKJAJHIOE NPOIEC IPaBO3aCTOCYBaHHS. 3’SICOBYIOUM KOJIO IIpaB
nepeKagaya, Cliiji, HacaMIlepel, 3BepHYTHUCS JI0 aHaJi3y HOPMATHBHO-TIPABOBHUX aKTiB, SKi
pernamMeHTyroTh Horo craryc. llepm 3a Bce, yBary Bapto 3BepHyTH Ha KnAll Ykpaimm —
0a30BUii HOPMATUBHO-TIPABOBHH aKT, SKWH BH3HAUa€ 3acagd ydacTi Iepekiagada B
aJIMIHICTPAaTUBHO-/IETIKTHOMY NpOBa/UKeHHI. J[o mpaB nepekiagadya MOKHA TaKOX B1JTHECTH:
MPaBO Ha O3HAHOMJICHHS 3 MaTepialaMu CIIPaBH, MPABO Ha OTPUMAHHS PO3’SICHEHHS ITiJICTaB
3aCTOCYBaHHSA 0 HbOTO IPHUMYCOBUX UM aIMiHICTpaTMBHO-TIONEPEIKYBAIbHUX 3aXOJiB;
npaBa, SKi Jal0Th MOXKJIMBICTH MEPEKIIaJayeBi BIUIMBATH HA X1 1 pe3yabTaTH MPOBAKCHHS
(HampuKkJaj, MpaBa JaBaTH MOSCHEHHs, 3asABJIATH KIJIOMOTAHHS TOIIO); MpaBa, MOB’sI3aHi 3
MO>KJIUBICTIO OCKap)KEHHS MepeKiagayeM il 1 pillleHb KOMIIETEHTHUX OpPTaHiB Ta MOCaJ0BUX
0ci0; MpaBoO O/EP)KyBaTH BUHAropoJy 3a BUKOHAHMH MEpeKiaj Ta BIJIIKOAYBAaHHS BUTpAT,
MOB’SI3aHUX 13 WOTO 3aJydeHHSM 70 TPOBA/PKEHHS; TNPaBO 3asBIATH KIONOTAaHHS TIPO
3a0e3neyeHHs Oe3neky (3a HAasABHOCTI BIAMOBIAHMX TMijacTaB). Ha skamp, BuIe 3a3HauYeH]
npouecyansHi npaBa y aitodoMy KnAlIl Vkpainm (cr.274 KnoAll VYkpaiaum) 3axpimieHi
(dparMeHTapHo, 1110, Y CBOIO YEpTy, I03HAYAETHCS HAa MOBHOTI IIbOTO cTaTycy 3aranoM. OHaxk,
BapTO 3a3HAYUTH, L0 aHAJII3 HOPMATUBHO-IIPABOBUX AaKTIB, SIKI BU3HAYAIOTh 3acCaJM y4yacTl
nepeksazaya B iIHIIMX BUJAaX NMPOBAPKEHb, JO3BOJIIE€ BECTH PO3ZMOBY NPO OLIBII BUBAKEHHH,
JeTali30BaHUN MiAX1J 3aKOHOJABLSL N0 BHUPILIEHHS [bOrOo MNUTaHHSA. Tak, HampuKian,
nepeksazay Mae MpaBo: BIJIMOBUTHUCS BiJl yyacTi B aJMiHICTPaTUBHOMY CY/J0BOMY HpOILECi,
SKIIO BIH HE BOJIOJIE MOBOIO B MOTPIOHOMY 0OCS31, 3a/1aBaT MUTaHHS 3 METOI0 YTOUHEHHS
nepekiany, MpaBo Ha OIUIaTy BUKOHAHOI POOOTH Ta Ha KOMIIEHCALII0 BUTPAT, OB A3aHUX 3
BHUKJIMKOM 710 cyay (4.3 ¢1.68 KAC VYkpainn) [6]. Y Bunaakax, nependadenux 4.2 ct.68 KIIK
VYkpaiHu, nepekiazady Mae IMpaBO CTaBUTH 3alUTaHHS 3 METOI YTOYHEHHS IMPaBHIBHOTO
nepeKsIaay; 3HaOMUTUCS 3 MPOTOKOJIAaMU TPOLECyadbHUX [iH, y SIKUX BiH OpaB ydacTsb, 1
MoJiaBaTH J0 HMX 3ayBaXCHHS; OJIEP)KYBaTH BHUHAropoJy 3a 3/AiMCHEHMH mepekian Ta
BiJIIIKOAYBaHHS BUTPAT, TIOB’SI3aHUX i3 HOTO 3ayd4eHHSIM 10 KPUMIHAIBLHOTO TPOBAKCHHS;
3agBISATH KJIOMOTaHHS TNpo 3abe3nedyeHHs Oesneku [7]. IlpaBoBuil craryc mepekianada B
nuBiLTbHOMY TIporieci periamenTyethes LIIIK Ykpainu, y skomy BU3HaAY€HO, 110 TIEpeKiaaad
Ma€ MpaBo: 3aJaBaTH MHUTAaHHS 3 METOI0 YTOYHEHHs MEepeKiany, BiIMOBUTHCA BiJ y4acTi y
MPOIIEC, SKIIO BIH HE BOJIOJIIE€ JOCTAaTHIMH 3HAHHSIMHU MOBH, HEOOXITHUMH JJI TIEpEKIady, a
TaKOX Ha OIUIaTy BUKOHAHOi POOOTH Ta KOMIIEHCAIII0 BUTPAT, MOB’SA3aHUX 13 BHUKJIUKOM JI0
cyny (4.3 cr.55 HIIK Vkpainu) [8]. Omxke, 0aunMo pe3yabTaTd OLIBII JOCKOHAJIOI,
e(eKTHBHOI IISIBHOCTI 3aKOHOJABIIS, 110 CTBOPIOE MEPEAYMOBH Al (POpPMYBaHHS BUCHOBKY
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PO JOLUIBHICTh 3al03WYEHHS MO3UTHUBHOTO JOCBiYy B IIbOMY MUTAaHHI 3aJUI1 YCYHEHHS
BIJIMOBIIHUX TPOTAJIUH B aJAMIHICTPaTHBHO-ACNIKTHIN cdepi. OmHak, BapTO BIIMITHUTH, IO
HaOUIBII TOBHO BPETYIHOBAHO MpolecyalbHU cTaryc nepexiagada airounm KIIK Ykpainm,
nmoOyJ0BaHOMY Ha Cy4YacHI# 1/1€0JI0rii mpaBa i3 ypaxyBaHHSIM ChOT'OJICHHHX 3aXOJiB 3aXUCTY
npaB, CBOOOJ 1 3aKOHHUX iHTepeciB (PI3MUHUX 1 IOPUANYHHUX Oci0 y myOmiunii cdepi. [leBni
HOro TmMONOXKEeHHS 3aajs BAOCKOHAJICHHA MPOLECYaJbHOrO CTaTycy Iepekiajaya B
a/IMIHICTPAaTUBHO-IETIKTHOMY MTPOBA/KEHHI MOKHA 3aII03MYUTH 13 HhOro. Ha 3pa3zok ananmora
KIIK VYkpainm MoOXKHaA 3ampoONOHYBaTH BHIUIUTH oOkpemy ctartio KnAlIl VYkpaiam 3
HepeslikoM MpaB MepeKiiagadya Takoro 3Mmicty: 1) cTaBUTH 3alIMTaHHS 3 METOO YTOYHEHHS IS
3MIACHEHHS TMPaBWJIBHOTO TMepekiaay; 2)3HalloMUTHCS 31 3MICTOM MpOIeCyallbHUX
JOKYMEHTIB 1 TMOAAaBaTH A0 HUX 3ayBaKE€HHS; 3) BIAMOBUTHCS BiJ ydacTi y NMpPOBaKEHHI,
SIKIIO HE BOJIOJIE JOCTATHIMHU 3HAHHSIMH MOBH, HCOOX1THHMH JUIS Iepekaany; 4) oaepKyBaTH
BUHAropoJly 3a BUKOHAHUH TEpEeKiIa] Ta BIALIKOIYBaHHS BUTpPAT, IOB A3aHUX 13 HOTrO
3aJIy4eHHSM JI0 a/IMIHICTPaTUBHO-AENIKTHOIO IPOBAKEHHS.

EnemMeHTOM TpOlleCyanbHOTO CTaTycy IMepekianada B  aJAMIHICTPATUBHO-ACTIKTHOMY
NPOBA/DKCHHI € HOro mpolecyaibHi 000B’s3kH. BUKOHaHHS OOOB’S3KYy € FOPUIMYHOIO Ta
MOpAJTHHOI OCHOBOIO pealtizaiii mpaBa JIFOJWHUA BUMAraTd BiJl 1HIIUX CYO’€KTIB 1 JepKaBU
rapaHTyBaHHs peaiizailii HaJeXHMX oMy mpaB. IIpaBa Ta O0O0OB’S3KM 3aBXKIU
B3a€MOIIOB’3aHI MK 00010 yepe3 iX 3yMOBIEHICTh Ta piBHICTh. HasnexHe BUKOHaHHS
MOKJIaJIeHOr0 00O0B’SI3KY € HEOOXiJHOK YMOBOIO Ta TapaHTi€lo peanizauii mpaB, cBOOOX i
3aKOHHHX 1HTEpeciB cy0’ €KTiB, 3a0e31euye 3a10BOJICHHSI iIHTEPECIB AEP)KaBH Ta CYCIUILCTBA.
AJIMiHICTPaTUBHO-TIPOIECYalibHI OOOB’SI3KM — I1I¢ BCTAHOBJIIOBaHA JCPXKABOIK, OpPTraHaAMH
MICIICBOTO CaMOBpSIyBaHHS, a Yy BHU3HAUYEHUX 3aKOHOJABCTBOM BHIIQJKaX 1 IHIIMMHA
cy0’extamu, 1O (QIiKCyeTbes B JKeperax aJAMiHICTPaTUBHO-TIPOLIECYalIbHOTO IpaBa Mipa
HEOOXiHO1, HAJIS)KHOT TIOBEIIHKHM TPOMAJISIH B IHTEpecax JepiKaBH, CYCIIJILCTBA i OCOOMCTUX
iHTepeciB rpoMansH [5, ¢. 73]. 3 Meroro peamizauii 3aBIaHb aJAMiHICTPATHUBHO-IEIIKTHOTO
NPOBA/DKCHHS JII0YMM 3aKOHOJABCTBOM BCTAHOBIIOETHCS LUTMHA KOMILIEKC OOOB’S3KiB, IO
MOKJIQAI0ThCS Ha 0Ci0, K1 OepyTh y4acTh y BIJNOBITHOMY NMPOBAHKEHHI, Y TOMY YHCII 1 Ha
nepeksanaya.

Amnanizytoun nonoxxeHHs: KnAlIl Ykpainu, BapTo 3a3HauuTH, 1110 HOro HOPMH Jy’K€ CTHCIIO
3aKpITUTIOIOTh  BIAMOBIHUN €JIEMEHT MPOIECyalIbHOTO CTaTyCcy IMepeKiiagada, a came:
nepeksaiad 3000B’13aHUH 3 IBUTHCS Ha BUKIIUK Oprany (1ocajoBoi ocoOn) 1 3p00OUTH MTOBHO
i TouHo nopyuyeHuil Homy mnepexnan (cr.274 KnAlIl Vkpainm). JlerampHOro nepemiky
00O0B’s3KiB TMepeKiagaya B aJMIHICTPaTUBHO-JENIKTHOMY IPOBa/PKEHHI Yy YUHHOMY
3aKOHO/IABCTBI, HA aJlb, HEMAa€, HASIBHICTD MIEBHOI KUTBKOCTI OJIAHKETHUX, BIJICUIILHUX HOPM
CTBOPIOE TE€BHI CKJQJHOINI Yy HpaBo3acTocyBaHHl. Jlo pedui, mpoBeaeHM aHami3 Jaae
MOJKJIMBICTh CTBEp/KYBaTH, 1110, okpiM KnAlIl Ykpainu, npouecyanbHuil cratyc nepexianadya
(xoua 1 B iHIIUX pi3HOBHJAX MpoBamkeHb) BU3HaueHO KAC Vkpainu, KIIK Vkpainu, LITK
VYkpainu, y SKuX nepesik mpolecyalbHuX 000B’A3KIB Mepekiiagadya € 3Ha4HO MIUPIIUM, TOMY
JUTSL TIOPIBHSTHHS CITiJ] HABECTU OCHOBHI 3 HUX. Tak, BignmoBigHo a0 4.4 ¢1.68 KAC Ykpainu,
nepekaagad 3000B’S3aHUN 3 SBUTHCS 3a BUKJIMKOM Cyay (SKIIO BiH JaB 3rojly Ha
nepekalaHHs), 3AIHCHIOBATH TOBHUM, NpPaBWIbHUN MEpeKiIag 1 BIACHUM MiANHCOM
3aCBIIYMTH  NPABWIBHICTh MEpeKiaay B MpOIEeCyalbHUX JOKyMeHTax (mpucsra
IPOTOJIOIIYETHCS NEPEKIIailadeM YCHO, Micis YOro BiH MiAMUCYE TEKCT MPHUCATH, SIKUH pa3oM
13 PO3IMHUCKOIO MPO TOIMEPeKEHHSI HACTaHHS KPUMIHAJIBHOIT BIMOBIAAIBHOCTI JOTY4YarOThCS
no copaBu c1.125 KAC VYkpaiau). Y 1HMBUIBHOMY IMpoleci Mepekiagad 3000B’s13aHUi
3’SBUTHCA 332 BUKJIMKOM CYJy, 3[I1HCHIOBATH MOBHUM 1 MPaBWJIbHUN NEPEKIIal, MOCBIAYYBaTH
NPaBWIBHICTh MEPEKIay CBOIM MiJMUCOM Yy MpolecyadbHUX JokyMeHTax (4.4 cr.55 HIIK
Vkpainn). Anamiz nonoxkenb KIIK VYkpainu cBigquuth, 1mo nepekiagad 3000B’S3aHUM:
npuOyTH 3a BHKJIMKOM CIIT4OTO, MPOKYpOpa, CyAy; 3asBISTH CaMOBIJBIJ 3a HasBHOCTI
o0cTaBuH, nepeadayeHux 3aKOHOJABCTBOM; 3/1MCHIOBATH NMOBHMM 1 MpPaBUIIBLHUM Mepekia,
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MOCBITUYBaTH MPABUIIBHICTD MEPEKIaay CBOIM IiJIHCOM; HE PO3TOJIOUIYBAaTH BiIOMOCTI, SIKi
CTOCYIOTBCSI CYTI KPUMIHAJIBHOTO TPOBAKEHHS Ta MPOIECYaTbHUX Jii, IO 3T1HCHIOIOTHCS
mig yac HBOro, 1 sIKi cTanmd BiZOMI Tepekinagadyy y 3B’SI3Ky 3 BHKOHAaHHIM HOTO
nporecyaibHux 000B’s13kiB. AHaii3 nosoxxeHb KAC Ykpainu, KIIK Ykpaiau, H{IIK Ykpainu
y BIJMOBIHIN YacTHHI JTa€ MOXJIMBICTh CTBEPIKYBATH, IO 3a aHajorieo 3 HUMU y KnAll
Ykpaian mae OyTH BpeTy/JIbOBaHUM BIJIMIOBIIHE IMHUTAHHS IMOJO BHU3HAYCHHS OOOB’S3KiB
nepeksazavya B aqMiHICTPaTUBHO-/ICIIKTHOMY IIPOBA/KEHHI, [0 CHPUATHUME JIeTaji3alii Horo
a/IMiHICTPaTUBHO-TIPOLIECYaJILHOTO CTaTyCy.

Bapto 3BepHyTM yBary Ha Te, IO B3araji HE BpETrYJIbOBAHUM 3AHIIAETHCS MUTAHHSI
MOXJIMBOTO BiIBOMY (BIZMOBIIHO OOOB’SI3KiB) IMepekiiagadya B aJMIHICTPATUBHO-ACITIKTHOMY
MPOBA/KEHHI, Ha BIAMIHY BiJ PEIUTH BHUJIB MPOBA/PKEHb. BUUepmHU mepertik MmiacTaB Juls
BIIBOJIy TEpeKiIajada y KpUMIHAIBHOMY MPOBALKEHHI mnependadenuit cr.cr.77, 79 KIIK
VYkpainu, B agminicrpatuBHomy — cT.cT.27, 29 KAC Ykpainu, y HUBUIBHOMY IPOBA/IKEHHI —
cr.ct.20, 22 HIIK VYkpaimu. bepyunm p0 yBarm BaXIUBICTh YydYacTi Iepekiagavya B
aZIMIHICTPAaTHUBHO-/ICTIKTHOMY TPOBA/UKCHHI, 3HAYEHHA Takoi ydacTi [ peajizamii
MPOLIECYaTbHOTO CTaTyCy IHIIMX YYaCHUKIB BiJIMOBIAHOTO MPOBAKEHHS, MUTAHHS BIIBOIY
(camoBizBOMY) mTepekiagadya MaloTh OyTH YITKO BH3HAUY€HI HOPMATHBHO 1 II€ BapTo
BPETYJIOBAaTH B HOBOMY KOJM(IKOBAaHOMY aJMIHICTPAaTUBHO-AETIKTHOMY akTi. [limcTtaBamu
MOke OyTH: OcCOOHMCTa 3aIliKaBJCHICTh IepeKiazadya B pe3yjbTaTaX pO3IISALY CIIpPaBH,
POIMHHI 3B’SI3KM 3 Yy4YaCHHUKaMHU MPOBA/KCHHS, HEKOMIIETEHTHICTh Mepekiaaada abo
BIJICYTHICTh 3HaHb HIOJI0 MPABUIBLHOTO TEPEKIaay TEPMIHOJOTIT y cdepi, SKa € MPeaMEeTOM
PO3TIISAY aIMiHICTPATUBHO-ACIIKTHOTO MPOBAKEHHS, HEJOCTaTHIN npodecioHanizaMm ocodu
TOIIO0. MOXHA IUTKOM BBaXKATH CIYITHOKO ITFO MPOMO3UIII0 MO0 JOMUTEHOCTI 3aKPITUICHHS
MiJCTaB MPOIeCYalIbHOTO BiIBOAY (caMoBigBOAY) nepekianada B KnAll Ykpainu.

3 ornsAy Ha MPOBEACHUH MOPIBHAUIBHUM aHai3 mpolecyalbHUX 0OOB’SI3KIB IepeKiIagada B
pI3HUX BMJAX IPOBAKEHb, MOXXHAa 3pOOMTH BHMCHOBOK IMpO T€, IO aJMIHICTPATHUBHO-
JENMIKTHE 3aKOHOJABCTBO iX MEHII JAETAIBHO pErJIAMEHTYE, TOMY JAOIUIBHO YCYHYTH
3a3HaYeHUH HeJl0JIIK IUITXOM BJIOCKOHAJIEHHS MOJ0XKEHb A1F0U0r0 3aKOHO/IaBCTBA, HEOOX1THO
PO3LIUPUTH TIEPENIK MPOIECyaIbHUX OOOB’s3KIB Tepekiiajaya B  aJAMIHICTPaTHBHO-
JENIKTHOMY TPOBa/UKEHHI 3 YpaxyBaHHSAM IIOJOXEHb OHOBJIEHOIO KpPUMIHAJIBHOTO
MPOIIeCyaIbHOTO 3aKOHO/IaBCTBA. BapTo 3BepHYTH yBary 1 Ha Te, 0 OyBarOTh BUITAJIKH, KOJIH
aZIMIHICTPAaTHBHI NPaBONOPYIIEHHS BUMHIOIOTHCA 0cOOaMu, sKi, yepe3 (i3uuHi (Ciimi, HiMi,
rNIyXi, TJIYyXOHIMI) BaJW, HE 3AaTHI CaMOCTIMHO 3I1MCHIOBAaTM CBO€ IIpaBO Ha BIJIbHE
CNUIKYBaHHS. Y TaKMX BUIAJKaxX ydacTb Nepekiiagaya (cypAonepekianada) € 000B’I3KOBOIO.
Opnnak, OiFOYMM aaMIHICTPATUBHO-JEIIKTHUM 3aKOHOJABCTBOM HE TepeadaueHo B3araii
BUIA/IKIB 00OB’SA3KOBOT ydacTi mepekiagada (cypromepexianaya). Tomy B MakOyTHBOMY
aJIMIHICTPATUBHO-JEIIKTHOMY ~ KOAU(IKOBAHOMY aKTI HEOOXIAHO YCYHYTH ICHYIOUY
IOpOTrajvHy 1 mepen0aunuTH Takli BHUMAJIKW, MEpLI 3a BCE, OPIEHTYIOUMCh HA TOJO0XKEHHS
YUHHOTO KPUMIHAJIBLHOTO TPOIECYaIbHOTO 3aKOHOJABCTBA, 13 THM, 1100 3a0e3meYuTH
MaKCHUMaJIbHY JIHTBICTHUHY JOMOMOTY BiJMOBIIHIN KaTeropii oci6. MoxHa 3amnporoHyBaTu
BuauMTH okpemy crarTio B KnAIl Vkpainu, y skii 3akpimuTé 0OOB’SI3KM Tepekiiagaya:
1) npubyT 3a BHKIMKOM 10 OpraHy (IIOCaZoBOi OCOOM), YIOBHOB&KEHOTO PO3IIISIATH
CIpaBy MpO aaMIHICTPAaTUBHE MPABOMOPYIICHHS; 2) 3asBUTH BiAB1I (CaMOBIABIA) 3a
HAsBHOCTI TIOB&KHUX OOCTaBUH, MepeadayeHnX JiI0YUM 3aKOHOIABCTBOM; 3) 3[1HCHIOBATU
MOBHUI 1 MpaBUIbHUNA MEpeKIIaj], 3aCBIIUYBaTH NPAaBUIBHICTh MEPEKIaay CBOIM MiJIMUCOM Y
npolecyalbHUX JIOKyMEHTax; 4) He pO3roJIOIIyBaTH BIJIOMOCTi, sKi Oe3rnoceperHbo
CTOCYIOTBCSI CYT1 aJIMiHICTPATUBHO-JEIIKTHOIO MPOBAPKEHHS 1 CTaJld BIOMI NepeKyiagady B
Mpolleci BUKOHAHHS WOTO 00OB’SI3KIB; 5) BIAMOBIAATH CIIELiaJTbHUM BUMOTaM MpodeciiHOro
nepekiaaayva (maTBepaKyBaTh CBOXO KOMIIETEHTHICTB).

[Iloro BiAMOBINANBHOCTI MepeKiIagadya B aqMiHICTPAaTUBHO-JAECIIKTHOMY INPOBAHKEHHI CIij
3a3HAYUTH CBOEPIJIHICTH TAKOI Ta OCOOIMBICTH il HOPMATUBHOI perjaMeHTallii; 11€ 3yMOBJIEHO
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TUM, 110 B OUIBIIOCTI CBOIH monoxeHHs GopmyBanucs me y 80-pp. XX CTOMITTA i CyTTEBUX
3MIH HE 3a3Hajgd. BiamoBimadpHICTh TMepeKiiagaya HacTa€ BHACTIAOK HECYMJIIHHOTO
CTaBJICHHSA /IO CBOiX 000B’s13KiB 1 mependaueHa ct.ct.185-3, 185-4 KnAIl Ykpainu: 3a 3iicHe
YXWJICHHS TIepEeKIIaaua Bijl SBKH 10 Cyy, OpraHy JOCYIOBOT'O PO3CIIilyBaHHS YH IIPOKYpoOpa.
Pemra k 3anumiaeTeCs 1032 yBarol 3aKOHOMAABIIS, IO CTBOPIOE TPOOIEeMH Y
MpaBO3acTOCyBaHHI. BapTo B bOMY acmekTi mpoaHaizyBaTu iHII KoaudikoBaHi pKepena.
Tak, Hampuknan, y 4.5 cr.68 KAC VYkpaiHu 3akpimieHo, Mo Tepekiagad 3a 3aBiloMO
HETpaBWIBHUH TIepeKiiaj] a0o 3a BiIMOBY 0€3 MOBaXHUX NMPUYWH BiJl BAKOHAHHS TOKJIAICHUX
Ha HBHOTO OOOB’s3KiB, Hece KpuMiHaNbHY BigmoBiganbHicTh; KIIK VYkpainu (4.5 c1.68) Ta
HITK VYkpaiam (4.5 cT.55) MICTATh aHAJIOTIYHI TIOJIOKEHHS I0JI0 BiJMOBIIAIBLHOCTI
nepeksanaya, a caMe: 3a 3aBiJOMO HETPaBHJIBHHHA Mepekaa ado 3a BiIMOBY 0€3 MOBAXKHHX
NPUYMH BiJl BUKOHAHHS TIOKJIQJICHUX Ha HHOIO OOOB’S3KIB MEpEKiaiad HeCe KPUMIHAIBHY
BiJIMOBIAANIGHICTh, & 32 HCBUKOHAHHS 1HIIUX OOOB’S3KIiB — BIAIOBIIAIBHICTh, BCTAHOBJICHY
3aKoHOM. KpuMiHajgbHa BIAMOBIAAIBHICTh NEPEKiIajada HAcTa€ 3a BIIMOBY 0€3 MOBaKHUX
NPUYHH BiJl BUKOHAHHS MOKJIAZCHUX Ha HhOro 000B’s13KiB — ¢T.385 KK Ykpainum; 3a 3aBizomo
HernpaBuiabHui nepekaan — c¢r.384 KK Ykpainu [9].

Jns  BOOCKOHAJCHHS HOPMATUBHOTO  3aKpIIUIGHHS — BIAMOBIAAJIBHOCTI  Iepekiaaadya
Oe3nocepelHbO B aJIMIHICTPATHBHO-ACIIKTHOMY TMPOBA/PKEHHI CIiJ  3alporOHYBaTH
BU3HAYUTH B OKpEeMii cTarTi MailOyTHHOro KOAM(IKOBAHOTO aIMiHICTPATUBHO-IAEIIKTHOTO
aKTy Takl TMOJOXEHHS: Tepekiafady Hece BIAMOBIJAIBHICTh 3TIJHO 3  YUHHUM
3aKOHOJABCTBOM: 1) 3a 3[iiCHEHHS 3aBiJIOMO HEMPABUILHOTO TIEpeKIaay ado 3a BiIMOBY 0e3
MOBKHUX MPUYUH BiJ BUKOHAHHS MOKJIAJIEHUX Ha HHOTO O0OB’S3KIB — KpUMiHAJIbHY; 2) 3a
37IiCHE yXWJICHHS BiJl BUKOHAHHS a00 3a BiJIMOBY BiJl BUKOHaHHs (0€3 MOBaXHHX TPHYWH)
IOKJIQJICHUX Ha HbOT'O MPOLECyalbHUX OOOB’SI3KIB — aJIMIHICTpAaTHBHY; 3) 32 HEBUKOHAHHS
CIIy’)kOOBHX OOOB’SA3KIB Ta MOPYIIEHHS TPYJOBOI IUCHUIUIIHM — JUCHHMIUTIHApHY. 3
ypaxyBaHHSIM C(OPMYJIbOBAHUX MPOMO3UIIN MoxkHAa Oyno O nemo moaudikyBaTu el
€JIEMEHT CTaTyCy Iepekianava i mependadynTH came aJMiHICTpaTHBHY BiANOBITAIBHICTD 3a:
3]IICHY HESABKY 3a BHUKIMKOM oOpraHy (mocagoBoiocoOu), IO pO3IJIAfae CIpaBy Ipo
aJMIHICTpAaTUBHE IPABONOPYUIEHHS; 3a BIJIMOBY 0€3 MOBAKHUX MPUYMH BiJ] BUKOHAHHS
nepekiany (cypaonepexiiaay); 3a 3aBijoMo HelnpaBWIbHUN nepeknas (cypaomnepeknan). [pu
bOMY 3a3HauuTH B 4YacTuHax ojHiel ctarTi KnAll Vkpainm kBamidikyrodi O3HaKu —
NOBTOPHICTh BUMHEHHS [iSHHS 13 MOCWJIEHHSM BIANOBiAANbHOCTI (y TOMY 4Yuciai mTpad y
H1JBUIIEHOMY PO3Mipi i TpoMaicbKi poOOTH).

OTxe, cliJi KOHCTAaTyBaTH, 1110, Ha ’Kajb, B aJMIHICTPaTUBHO-AEIIKTHOMY KOJIU(IKOBAaHOMY
3aKOHO/IABCTBI 3yCTPIYAIOTHCS MPOTAJIMHU Ta HEJOCTATHHO UITKA pErJlaMEHTallisl MUTaHb,
IOB’SI3aHUX 13 pealizalli€lo MpOLECyallbHOTO CTaTycy Nepekiazaya sK I[OBHOLIHHOTO
YYacCHHKA aJIMIHICTPAaTUBHO-/IETIKTHOTO MPOBAKEHHS, SIK OCOOH, IO CHpHsiE 3/1HCHEHHIO
NPOBa/KEHHA. 3Ba)Kal0uM Ha Te, 110 1CHY€E BEJHMKa KIIbKICTh MOCHJIaHb Ha 1HII HOPMAaTUBHO-
MPaBOBl aKTU WIOAO IpaB, 00OB’sI3KiB, BIANOBIJAJIBHOCTI NEpekiazaya, e He Jolomarae
epeKTUBHIN peanizanii HUIM CBOTO CTAaTyCcy B aAMIiHICTPaTHBHO-JIENIKTHOMY IpPOBAKEHHI.
JouinpHuMu € yHidiKalis Ta IOBHE 3aKpIMJIEHHS BCIX CKJIaJ0BUX aJMIHICTPaTHUBHO-
IpoIeCyaIbHOTO CTaTyCy Iepekiiafiaya camMe Ha piBHI aJMiHICTPaTUBHO-IENIKTHOTO
KOJIM(DIKOBAHOTO 3aKOHO/IABCTBA.

OTxe, BIOCKOHAJCHHsS TMPOIECYAIbHOTO CTAaTyCy TepeKiagaya B aaMiHICTPaTUBHO-
JETIKTHOMY TIPOBA/PKCHHI MOXJIMBE MIISAXOM 3aKpIIUICHHS B JIIFOYOMY 3aKOHOJABCTBI
JIETaNli30BaHOTO KOMIUIEKCY MpaB, CBOOOI, 3aKOHHUX 1HTEpECiB, 000B’sI3KiB, TapaHTiii ydacTi i
BIJIMOBIAAJILHOCTI NEpeKIiajiaua 13 aKeHTOM Ha JIOCSTHEHHS 3aKOHOJaBLs y BPEryJIOBaHHI
[[bOT'O MUTAHHS B aMIHICTPAaTUBHOMY CYAOYMHCTBI, KpUMiHAIBHO-TIpOIeCyabHil chepi.
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ANALYSIS OF FOREIGN EXPERIENCE SPECIFICS OF LEGAL REGULATION
OF ORGANIZATION, MANAGEMENT AND MAINTENANCE OF GOVERNMENT
DEBT: PRIORITIES OF ITS IMPLEMENTATION IN UKRAINE
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In this article has been carried out research of foreign experience specifics of legal regulation of
organization, management and maintenance of the government debt obligations. In the era of
increasing the impact of globalization on the loan relationships, the analysis of experience of the
high developed countries in the area of market relations, especially in the sphere of legal and
institutional maintenance of government debt, will give the opportunity to optimize Ukrainian debt
policy and influence on creation of the solutions for the internal and external government debt
problem in Ukraine. The Author examined the specifics of legal regulation in the financial and
legal institution of government debt in the USA, Germany, Great Britain, Poland, Russia,
Kazakhstan and Belorussia; established patterns of maintenance of government debt obligations,
described authorities and legislative acts in the sphere of legal regulation of organization,
management and maintenance of the government debt.

Key words: public finances, government debt, government debt policy, government debt obligations,

government debt strategy.

Iupoxkosa F0.B. AHAJIU3 3APYBEXHOI'O OIIBITA OCOBEHHOCTEM TTPABOBOI'O
PEI'YJIMPOBAHHA  ®OPMHUPOBAHMA, VIIPABJIEHMA W OBCIIYKMBAHUA
T'OCYJAPCTBEHHOI'O JAOJITA: IMPUOPUTETHI EI'O BHEJPEHUA B VYKPAUHE /
3anopoKCKUN HallMOHAIbHBIA YHUBEPCUTET, Y KpauHa
B crarbe aHammsmpyercst 3apyOeKHBIN OINBIT IIPABOBOTO PETYJIMPOBAHUS (HOPMHUPOBAHUS,
yIpaBlIeHUs W OOCITyHMBAaHHUS T'OCYIAPCTBEHHBIX [OJNTOBBIX 00s3aTeNbCTB. B coBpeMeHHBIX
YCHOBUSIX TIJIOOANM3allMK, YCHJICGHHUS €€ BIMSHHA Ha JCHE)KHO-KPEIWTHHIE OTHOIICHMS,
UCCJIEJIOBAaHHE OINbITA CTPAaH C BBICOKMM YPOBHEM pa3BHUTHs DPHIHOYHBIX OTHOILEHHH B cdepe
MIPaBOBOI'0 M MHCTUTYIIHOHAIBHOTO O0ECTIEUEHHUS PeryIUPOBAHUS TOCYIapCTBEHHOIO JI0JITa, JacT
BO3MOXKHOCTb ONITHMHU3UPOBaTh YKPAHMHCKYIO JOJITOBYIO TOJIMTHKY, NOBJIHSAET HA (hOpMHUpOBaHKE
MeXaHU3Ma pelleHUs] MpoOiIeM BHEIIHEH M BHYTPEHHEHW TroCyJapCTBEHHOH 3aJJ0JDKEHHOCTH B
VYkpante. ABTOpPOM HCCJIEIOBaHBI OCOOCHHOCTH MPABOBOIO PErYJIMPOBaHUS (PHHAHCOBO-
MIPaBOBOI'0 MHCTHUTYTa rocynapcrsenHoro goira B CHIA, I'epmanun, Benukobpuranumu, [lonsire,
Poccuiickoit ®enepannu, Kazaxcrame wu bemopycu; ompemeneHbBl MOAETH OOCITYKHUBaHUS
TOCYAAapCTBEHHBIX ~ JOJITOBBIX ~ OOS3aTENIbCTB, OXapaKTEPU30BAHBI  OpPraHbl, HCCIEIOBaHEI
3aKOHOJATeNbHbIE aKkThl B cdepe  QopmupoBaHMs, yHpaBlIeHHS W OOCIyKHBaHMS
roCyJapCTBEHHOTO JOJTra

Kutouesvie cnosa: eocyoapcmeenuvie puHancyl, 20Cy0apcmeeHHblil 002, 20CY0apCmeeHHdas 001206ds

ROIUMUKA, 20Cy0apCcmeeHtble 001208ble 0053aMenbCmea, 20Cy0apcmeennas 00120645 CMPAMe2Us.

IMipoxkkosa F0.B. AHAJII3 3APYBIKHOI'O JIOCBIAY OCOBJIMBOCTEM ITPABOBOI'O
PET'VJIIOBAHHSA ®OPMYBAHHS, YITPABJIIHHS 1 OBCJIIYTOBYBAHHS JEP)KABHOT'O
BOPI'Y: IIPIOPUTETHU MOI'O BIIPOBAJI)KEHHS B YKPATHI / 3anopi3bkuii HarioHaasHuMit
YHiIBepCcHUTET, YKpaiHa

B ymoBax QopmyBaHHA Ta (YHKIIOHYBaHHS DPHUHKOBOI EGKOHOMIKHM JAEp)KaBHUH Oopr mocrae
OJIHIEIO 13 CYTTEBUX CKJIAJOBUX JiepkaBHUX (iHaHCIB. 3a o¢iniiHuMu nanumu MiHicTepcTBa
¢inanciB Ykpainu cranom Ha 31 ciunsg 2014 poky nepkaBHUI Ta rapaHTOBAaHHH JIepKaBorO0 Oopr
VYxpainu craHoBUTH 585.298.486,95 THC. rpH. 260 73.226.383,96 Trc.101. CLIA.

Crabumizamist e€KOHOMIYHOi cHTyanii B JepkaBi, 3a0e3neueHHs e(EKTHBHOTO HAIOBHEHHS
JIep)KaBHOTO  OIO/KETy Ta 3MEHIICHHS 30BHILIIHBOTO JIEP)KaBHOTO OoOpry, 0OOyMOBIIIOE
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HEOOXIAHICTD JOCHTIDKEHHS IEPKaBHOTO OOPry, HOTO CTPYKTYPH, MOMIYK MUISIXiB BIOCKOHAJICHHS
MEXaHi3My YIpaBIIiHHSA Ta OOCITyTOBYBaHHS JIEp)KaBHUX OOProBUX 3000B’s3aHb 3 ypaxyBaHHSIM
JIOCBiMYy KpaiH 3 pPO3BUHYTOIO pHHKOBOI ekoHoMikowo (CIIA, Himewunnu, BemukoOputawnii,
Opanmii), a TakoX KpaiH MOCTpamsHCBKOro mpoctopy — Pocidicekoi Penepamii, bimopyci,
Kaszaxcrany.

MoHiTopHuHT (OpMYyBaHHS OCHOBHHX CTPATCTiYHHX HAINpPsIMiB OOProBOI MOJITHKH B 3apyOi’KHUX
KpaiHax J103BOJISIE 3pOOMTH BHCHOBKH, 110 KOHTPOJb 32 OOProBHMH 3000B’S3aHHSIMHU JI€PKaBH,
KOOp/JMHALS TPOLECy YNPaBIiHHSA HUMHU 3JIHCHIOETBCS 4Yepe3 TPU OCHOBHI MOJIEINi: YpPSAOBY
(YynpaBmiHHSL Aep)KaBHUM OOpProM 3IiMCHIOEThCS MIHICTEpPCTBOM (iHAHCIB Ta BIIOMCTBaMH),
0aHKIBCbKY (YNpaBIiHHS JiepKaBHUM OOpProM 3/iHCHIOETHCS IIEHTPAIILHUM OaHKOM KpaiHu) Ta
areHTchKy ((hyHKLIT yHIpaBIIiHHS IepKaBHUM OOProOM BiHOCSTHCS JI0 HE3aJIeKHOT YCTaHOBH).

[IpoBeneHi mociiKEHHS JO3BOJISIOTH COPMYJIIOBATH TaKi BUCHOBKH: Cy4acHUH CTaH Aep>KaBHUX
O60oproBux 3000B’s3aHh B YKpaiHi BAMarae Meperiisily Ta OHOBJICHHS IPaBOBOTO 3a0€3IEYCHHS
CTBOPEHHS, YNpPAaBIiHHA Ta OOCIYrOBYBaHHS [EpP)KaBHOTO OOpPry, amKe YHHHE 3aKOHOJABCTBO
HEJIOCTATHBO IIOBHO DETYJIOE 3a3HA4YeHI MHUTaHHSA. 3Ba)kKal04W Ha JOCITIIPKCHHS MO3UTHBHOTO
3apyOiKHOTO MOCBiNy IOLUTBHUM, Ha HAIly AYMKY, € HIPUHHATTA B YKpaiHi 0a3oBoro 3aKkoHY
"IIpo mepxkaBHUH Oopr YkpaiHu", a TaKo)K CTBOPEHHS €IMHOTO OpPTaHy YIIPaBIiHHS AEPKaBHUM
O6oproM, mignopsakoBaHoro MiHicTepcTBY (iHAHCIB, ane 3 OCTaTHbO BHCOKHM CTYIICHEM
ABTOHOMHOCTI y IpHHHSATI pitieHb. [losiBa moxiOGHOro HOBOro opraHy B YKpaiHi MOBHHHA 3HAYHO
3MEHIIUTH KUIBKICTh MPOTHPIY y (YHKWiSAX ICHYIOYMX OprasiB, IO 3alisHi B YIpaBJiHHI
JiepKaBHUM OOprom.

HomineHo  miarpumatd  mo3umito  BueHux . Kyuep, B. Jlymuenko, O. HoBocko0BOi,
I1. Kozenenpkoro 1momo HEOOXiTHOCTI CTBOPEHHS NPAaBOBUX YMOB JJIsl aKyMYyJIslii BHYTPIIIHIX
3a0IIaKeHb KpaiHu, aKTHBI3alii iIHO3eMHOTO iHBecTyBaHH:. [Ipu popmyBaHHI OOproBoi crparerii
KpaiHu Ha 3-5 poKiB, HEOOXiTHIM BOAJaeThCs OpaTH O yBard HANPSIMH BUKOPUCTAHHS 30BHIITHIX
3armo3nueHb, 3a0e3MeUyloYr HUMH TPIOPUTETHI Taly3l EeKOHOMIKH. BuTH 3axomiB s
BIOCKOHaJICHHS METOAWKH BHU3HAYCHHS JIIMITY 30BHIIIHBOTO OOpry, B IIOpiYHOMY 3aKOHI Ipo
JepKaBHAH OMOIDKET BHITUCYBATH «IIMIT OOpry VypsAoy», <«IIMIT 30BHIIIHBOTO OOpry
HamionanesHoTo 6aHKY YKpaiHmy, «IiMIT OOpPTY MiCIIEBOTO BUKOHABYOTO OPTaHYy.

Kmiouosi cnosa: Oeporcasni @inancu, depowcagruii 6ope, OepiicasHa 60p206a NOMMUKA, OepIHCABHI

60p2eosi 30006 ’s13aHH5, OepircasHa bopeosa cmpamezisi.

In conditions of formation and functioning of market economy, government debt becomes one
of the essential components of public finances. According to official data by the Ministry of
Finance of Ukraine as for 31 of January, 2014 public debt and government-backed debt of
Ukraine was UAH 585.298.486, 95 or USD 73.226.383, 96 [1]. The amount of our country’s
debt obligations were caused by the state budget deficit, and involving loans for its coverage.
The size of the public debt of Ukraine and its systematic increase become not only financial,
but also social and political problem, because government debt directly related to the issue of
economic security. The issue of good governance, formation a strategy of maintenance
government debt obligations is updated at the present stage of development the Ukrainian
society in the context of overcoming economic difficulties and aggravation of the political
crisis, which recently is going in Ukraine. The solution of this problem is a factor of economic
stability in the country, because fiscal capacity, the stability of the national currency, financial
support by international organizations is highly depends on this factor.

The analysis of the external debt of Ukraine allows to state that in the international context the
external position of Ukraine is quite critical. The ratio of external debt to GDP (Gross
Domestic Product) is close to the average indicator for low — and middle-income countries,
which is 66%. Moreover, the ratio of external debt to GDP for countries of this group is
optimal at the indicator 35%. In Ukraine, the indicator is 56%, almost twice higher than
acceptable limit [2, p. 57].

The stabilization of the economic situation in the country, providing effective incomes to the
state budget and reducing external debt, necessitates the research of the public debt, its
structure, finding ways to improve the mechanism of management and maintenance of public
debt using the experience of countries with developed market economies (the U.S., Germany,
UK, France), and post-Soviet countries — Russia, Belorussia, Kazakhstan, that will allow to
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make conclusions and suggestions for improving legal establishment, management and
maintenance of the public debt of Ukraine, to form a conceptual position to improve the
quality of public management in some areas of social relations, which will affect the further
optimization of the maintenance of Ukrainians public debt obligations.

Foundations of the theory of public debt and its management contained in the works of such
foreign economists as A. Smit, D. Rikardo, A. Tyurgo, J.S. Mill, K.F. Nebenius, J.M. Keynes,
K. Marks, U. Xeller, A. Lerner, M. Braunrig, R. Musgrave, C.R. R.McConnell, S.L. Brue,
J. Buchanan, S.Weintraub, M.M. Agarkov, M.l. Bogolepov, N. Brzheskyi, Y. Vavilov,
A.G. Sarkisyancz, L.O. Drobozina, L.M. Krasavina, and national economists like —
V.L. Andrushhenka, O.l. Baranovskogo, O.D. Vasylyka, T.P. Vakhnenko, V.M. Geietcya,
A.M. Moroza, G.V. Kucher, K.V. Pavlyuk, M.I. Savluka, V.N. Sutorminoi, V.M. Fedosova and
others.

Important in a scientific way are theoretical conclusions of Ukrainian and Russian lawyers-
financiers scientists: O.M. Gorbunovoi, M.V. Karasevoi, Y.A. Krokhinoi, G.V. Kucher,
S.V. Zapolskogo, D.V. Vinnyczkogo, S.G. Pepelyaieva, G.V. Petrovoii, G.P. Tolstopyatenka,
M.F. Ivliievoii, N.K. Isayevoi, S.T. Kad’kalenka, V.Y. Kosanyaka and others. In Ukraine,
some problems of government debt were investigated by V.V. Kozyuk, V.V. Lisovenko,
S.V. L’ovochkin, V.Y. Novytskyi, O.V. Plotnikov, O. Baranovskyi, V.Y. Maistryshyn,
T.G. Bondaruk, 1.B. Zaverukha and others.

Scientists are unanimous in their views on the problem of growth of the external debt of
Ukraine and the need to develop mechanisms for its maintenance and regulation. But,
unfortunately, even nowadays a complete state program of actions to solve the problem of state
external debt hasn’t been formed in scientific legal literature. However, as H.V. Kucher
correctly noted, lack especially of legal studies and some disagreement of opinions among
economists provokes uncertainty in understanding a number of fundamental legal points
regarding to the realization of relations in the sphere of state debt [3].

Objective: to investigate the status of regulatory legal providing of formation, management
and maintenance of the state debt in Ukraine, to outline ways to improve and optimize debt
strategy and institutional control of state borrowing, taking into account positive adapted
foreign experience.

Legal definition of the state debt had been enshrined in paragraph 20 of Article 2 of Budget
code of Ukraine that came in force on July 8, 2010 Ne2456-VI. The state debt is the total
amount of state obligations from returning derived and outstanding credits (loans) that arise
from state borrowing by the balance sheet date [4]. It is clear from this definition of the state
debt that we are talking about internal and external state debt. Internal state debt is a debt of
the state to citizens and legal entities that have bought securities. Internal state debt is arising
from involving internal lenders’ funds in the national currency. External state debt is a set of
state debts on loans in the foreign market. It consists of: loans to finance the state budget and
to repay external state debt; loans to support national currency; loans to finance investment
and institutional projects; guarantees to foreign counterparties to complete contractual
obligations due to non-commercial risks.

Currently, there are many regulatory acts that partly regulate the procedure of state debt
formation, maintenance and repayment of it, but they do not create an integrated system to
determine the procedure, forms and methods of its effective management. According to
Article 92 of the Constitution of Ukraine the procedure for establishing and repayment of
state internal and external debt, emission and circulation of state securities, their types and
forms are established by the laws of Ukraine: Budget code of Ukraine; Law of Ukraine “On
securities and stock market” that came in force on February 23, 2006 Ne 3480-1V; Law of
Ukraine “On state guarantees for restoration of citizens’ savings” that came in force on
November 23, 1996 Ne 537/96-VR; Law of Ukraine “On the restructuring the debt of the
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Cabinet of Ministers of Ukraine owed to the National Bank of Ukraine” that came in force on
April 20, 2000Ne 1697-11I; Law of Ukraine “On the system of individual deposit guarantee”
that came in force on February 23, 2012 Ne 4452-VI and by the number of subordinate
regulatory legal acts: Decree of the Cabinet of Ministers of Ukraine “On measures about the
involvement of foreign loans by state or under state guarantees and the provision of state
guarantees” that came in force on July 11, 2001 Ne 787; Decree of the Cabinet of Ministers of
Ukraine “On emissions of internal state debt loans” that came in force on January 31, 2001
Ne 80. State debt management is regulated in the legislative level in Ukraine by: Order of the
Ministry of Finance of Ukraine “On approval of the Program of state debt regulation for year
2014” that came in force on February 14, 2014 Ne 62; Decree of the Cabinet of Ministers of
Ukraine “On approval of Medium-term strategy of the state debt regulation for years 2013-
2015”that came in force on April 29, 2013 Ne320 [4-13].

Conducted analysis of the current legislation on the establishment, maintenance and
regulation of state debt in Ukraine allows us to admit that legislative regulation affects not
only internal debt problems, but relationship in the sphere of external debt is unsettled
legislatively that determines the objective need for the development and adoption of the Law
"On state debt of Ukraine " which will set the basis of the legal regulation of internal and
external state debt. Such regulation act should concentrate in itself main principles of state
policy in this sphere and identify the procedure of the formation of state debt; procedure of its
maintenance and repayment; procedure of involving foreign loans and mechanism of their use
and repayment; terms of guarantees on debt obligations; procedure of formation and
maintaining the register of debt obligations; monitoring and reporting on state debt; procedure
for publication of information about state debt status and so on. In particular, it is quite
reasonable to follow the example of the publication of state debt in the United States of
America where its daily rate is displayed on a board in public places [14].

Researches in foreign countries experience on issues of legislative regulation of state debt is
essential as for the impact on the existing debt policy in general and same for the formation of
effective mechanism for solving problems of external and internal state debt in Ukraine in
conditions of globalization and increase of its impact on monetary relations.

At the present stage of world development there is almost no country which state budget does
not use the institution of state debt because all countries, which are developed or are
developing, are characterized by a steady trend towards continuous growth of state debt sum
due to limitations of their own resources, inefficient use of credits, violation of deadlines of
debt obligations.

The monitoring of forming the basic strategic directions of debts policy in foreign countries
allows to draw conclusions, that control over public debt securities, coordination of process of
its managing is provided through three models: governmental (public debt managing is
performed by the ministry of finance and departments), bank (public debt managing is hold by
central bank of state); agency model (functions of public debt managing are performed by an
impartial institution). There is a clear mutual relation with public fiscal and monetary policy.
The governmental model is applied in Czech Republic, Estonia, Spain, Lithuania,
Luxembourg, Poland, Slovenia and Italy. Bank model is being criticized and used in Cyprus,
Malta and in Denmark only.

The most widespread model of public debt managing among high developed countries is
agency model. It’s been applied in Austria, Belgium, Finland, France, Greece, the
Netherlands, Ireland, Latvia, Germany, Portugal, Slovakia, Sweden, Hungary, Great Britain,
meaning in the majority of countries of European Union [15, p. 56]. In Brazil public debt
management is executed by National Monetary Council under the direction by Minister of
finance, which includes representatives from Ministries of planning, budget and management,
social security, industries and commerce [16, p. 17]. Regardless of the institutional public
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dept management model, basic tasks are debt security, strategies development, public debt
management and liquidity provision.

Function of public debt management in U.S.A. holds Bureau of the Public Debt, the structural
unit of the United States Department of the Treasury. Basic tasks: debt security strategies
development, debt servicing, summary debt accounting, technical, informational and
analytical support of public debt.

The main government body in public debt management in Great Britain is UK Debt
Management Office, the executive body of Her Majesty’s Treasury. The role of Debt
Management Office is securing financing government expenditures. Besides the functioning
of National Savings and Investments has great importance.

A similar institution for public debt management is functioning in Portugal. Agency for public
debt management deals with providing stable government functioning and effective
management of public debt. This Agency reports to the Ministry of finance. Regulation of
national debt is formalized in the Law “About the national debt”, annual state budget law and
decree, that regulates the functioning of the Agency [17].

The experience of Poland seems to be useful for Ukraine, where public debt management is
carried out by individual department in structure of the Ministry of Finance and according to
the Law “About public finances” Minister of finance is accountable for the public debt
management. Public debt management functions are executed by the Public debt department.
The main legislative act, which defines priorities in debt of Poland, is the Public Debt
Management Strategy for 2011-2014 years.

Practice of legislative debt limits establishing as a method of public debt regulation (U.S.A.,
Belarus) is quite interesting.

In the USA in 1917 the practice of debt growth restriction was accepted. The establishing of the
maximum amount of the federal budget deficit for each fiscal year creates opportunities for the
targeted debt management. In France, Germany, there are no restrictions on the absolute size of
public debt, but the rate of its growth for the year is under control. The debt policy of the United
Kingdom is based on two main principles: “golden rule” — the government borrows only for
investing in certain sectors of the economy, rather than spending and the rule “stable investing”
—astable level of internal public debt to GDP ratio — 30% [18].

Among the post-socialist countries, in the Republic of Kazakhstan, except limits of public
debt, limits of local debt are legislatively established, in Law “About public borrowings and
debt” such concepts are defined: “the limit of government debt”, “National Bank of
Kazakhstan external debt limit”, “local executive body debt limit”, that allows to optimize
public external debt management. Belarus also imposes legal limits on the growth of internal
public debt in annual budget laws.

To sum up, conducted researches allowed to formulate the following conclusions: the current
public debt situation in Ukraine requires review and renewal of the regulation of creation,
secure and management of public debt, whereas active legislation regulates above-indicated
issues insufficiently. Considering the studying of the positive foreign experience, in our
opinion, it is advisable to adopt the fundamental Law “About the public debt of Ukraine” and
to establish an individual public debt regulation body in structure of the Ministry of Finance
with high measure of autonomy in decision-making. In order to determine the legal status of
the new public debt management body, its organizational and legal form, should refer to the
European and international experience. In European countries, despite some differences in the
form of public debt management bodies, between it and the Minister of Finance (and/or
Treasury) are subordination relations.
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It is advisable to maintain the position of scientists G. Kucher, V. Dudchenko, A. Novoselov,
P. Kozeletskyi relating to the necessity of creation of legal conditions for accumulation of the
internal savings of state, stirring up foreign investment. Forming the national debt strategy for
3-5 years, it is it is advisable to take into account uses of savings by providing with it the
priority sectors of the economy. Improve methods of determining the debt limit in the annual

state budget law; prescribe such definitions as “government debt limit”, “external debt limit of
the National Bank of Ukraine”, “local executive body debt limit”.
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PRINCIPLES OF ADMINISTRATIVE LAW: GENERAL CHARACTERISTICS
OF FEATURES

Sharaia A.A., candidate of law, associate professor
Zaporizhzhya national university

Principles of administrative law are specific, original category of a particular field of law. Not
enough attention is paid at this in educational and scientific works. Their importance and
fundamentality are often underestimated. Nevertheless it’s relevant to emphasize the significant
influence of principles of administrative law on forming and developing the science of modern
administrative law, effective regulation and law application. In order to clarify a real perspective
of principles of administrative law, the general features which characterize a particular category
need to be mentioned. Such features represent external expression and content of all the principles
of administrative law.

Key words: principles, administrative law, features of principles, origin, system, inviolability,

universality.

lapast A.A. T[MTPUHITUIIBI AIMUHUCTPATHUBHOI'O TIPABA: OBIIIASA
XAPAKTEPUCTUKA TTPU3HAKOB / 3anopoxckuii HAllMOHATIBHBIH YHHUBEPCUTET, YKpanHa
IIpuHIMIBI ~ aIMUHHCTPATUBHOIO MpaBa  ABISIOT  0Cc000M  CBOEOOpa3HyI0  KaTErOpHIo
COOTBETCTBYIOIIIEH oTpaciu mpasa. He Bceria um ynessieTcst 10cTaTOuHOE BHUMaHUE B Y4eOHBIX U
HayYHBIX paborax. Yamie ux 3HaueHHE W (yHIAMEHTANBHOCTH HeAOOUEHUBAOT. OIHAKO HENb3s
HE OTMETHUTh BECOMOE BIHSHHC TNPHHIUIOB aJIMUHUCTPATHBHOTO TpaBa Ha (OPMHPOBAHUE H
pa3BUTHE COBPEMEHHOH aIMHHUCTPATHBHO-TIPABOBOI HayKH, 3()()eKTHBHOTO HOPMOTBOPUYECTBA U
npaBoONpUMEHEHUS. [ BBICHEHWS PEaNbHOrO IOTCHIHANIA MPUHINIIOB aJIMUHHCTPATHBHOTO
npaBa, HEOOXOIAMMEIM SIBIISICTCS ONPEACICHHE MX OOIMUX MPH3HAKOB, KOTOPBIE XapaKTePH3YIOT
JMAHHYI0 KaTeropuro. TakWe NpPHU3HAKA OTPAaKAIOT BHEIIHEE BBIPAXKCHHE W COJCPIKATEIHHOE
HAITOJHEHNE BCEX 0€3 UCKITFOUYECHHUS TIPUHIUIIOB aIMUHUCTPATUBHOTO IIpaBa.

Kntouegvle crnosa: npunyunsl, AOMUHUCMPAMUBHOE NPABO, NPUSHAKU NPUHYUNOS, OCHOBONOIONHCHOCD,

CUCTHeMHOCMb, He3blO1eMOCMb, YHUBEPCATbHOCHIb.

apast AA. [MPUHLIUIIN AJIMIHICTPATUBHOI'O ITPABA: 3AT'AJIBHA
XAPAKTEPUCTUKA O3HAK / 3anopi3pkuii HalioHATBHHUIA YHIBEPCUTET, Y KpaiHa

[IpuHIMNM aIMiHICTPAaTHBHOTO IIpaBa € 0COOIMBOIO, CBOEPIHOI0 KATErOPI€I0 BiMOBITHOT ramy3i
npaBa. He 3aBxan iM IpUIUISETHCS TOCTaTHS yBara y HaBYaJIbHUX Ta HAyKOBUX pobOorax. Yacrim
3a Bce 1X 3HauUeHHS 1 QyHIaMeHTaNbHICTh HEJOOIIHIOITh. BicyTHICTh MiABHIEHOI yBaru cepen
HAaYKOBIIB JI0 NPUHIMIIB aJMiHICTPAaTHUBHOTO IIpaBa CTBOPIOE YSBICHHS, 1[0 Taka KaTEropis He
Ma€ ICTOTHOTO BIUIMBY HAa aJMiHICTpaTMBHE NPABO, € BTOPUHHOIO Ta HEBAKJIMBOIO IJISI HBOTO.
[Ipore He MOXHa He BIJI3HAUWUTH BaroMHMH BIUIMB NPUHIMUIIB aJMiHICTPAaTHBHOTO IpaBa Ha
(opMyBaHHS Ta PO3BHUTOK Cy4JacHOI aJgMiHICTPAaTHBHO-TIPAaBOBOi HayKd, e(eKTHBHOL
HOPMOTBOPYOCTI Ta JIi€EBOTO MPaBO3acTOCYBaHHA. BapTo momiTHTH, IO aaMiHICTpaTHBHE MPaBO B
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Cy4acHHX yMOBAax JYKe CTPIMKO PO3BHBAETHCS, CUCTEMHO MEPErysIA€ThCs HOTo MpeIMeT, 3MICT,
TOMYy aHalli3 Cy4acHWX JOKTPHHAJIbHUX IMIXOJIB 1O BHU3HAYCHHS TIOHATTS MPUHITUIIB
aZMiHICTPATUBHOTO IpaBa K QyHIaMEHTaIbHOI KaTeropii OCTaHHLOTO Ma€ HeabusKe 3HAUYCHHSI.

BamBicTh TPUHIMIIB aqMiHICTPaTHBHOTO IpaBa IIONSATA€ B TOMY, IO BOHH CTBOPIOIOTH
nepeayMoBH Uit (OpMyBaHHA Ta PO3BHTKY Cy4YacHOI aaMiHICTPaTHBHO-TIPaBOBOI HAayKH,
e(peKTHBHOI HOPMOTBOPYOCTI Ta i€BOTO MpaBo3acTocyBaHHA. OmHAK 33/l JeMOHCTparii iX
JIMCHOTO MOTEHIIaNy, PEILHOTO PeCypCy, HEOOXITHUM € MPOBE/ICHHS 3arallbHOT XapaKTePHUCTHKH
03HaK, SIKI MPUTaAMaHHI IPUHIIUIIAM aMIHICTPATUBHOTO IIPaBa, i SIKi 03BOJISIIOTH BUOKPEMUTH iX B
okpemuil 030K NpUHIUMIB. Taki 03HaKM BiZOOpa)kalOTh 30BHIIIHE BHPAXXECHHS Ta 3MICTOBHE
HarOBHEHHS BCiX 0€3 BUHATKY IPUHIMIIIB aJMIHICTPAaTHBHOTO I1paBa.

3BICHO HE MOJKHA CTBEpKYBaTH IPO HasBHICTh BHYEPIHOTO IIEPENiKy O3HAK NPHHIHUIIIB
aJMIHICTPaTHBHOTO TIpaBa, aJUKe L€ JOCUTh IINPOKE KOJIO 3HAYYIIMX BJIACTUBOCTEH Ta O3HAK.
OpHak, y CTaTTi MpoaHali30BaHI HAWOLTBII Baromi KpwTepii, 3aBASAKH SKAM Ii HOPMAaTHBHI
YTBOPEHHSI IMEHYIOTBCSI CaMe€ IPHHIUNAMH Ta OTPUMYIOTh OCOONMBHH NPaBOBUH PEXUM
3acrocyBaHHsA. Cepell TakMX O3HAaK: COIliaJbHa OOYMOBJICHICTh, HOPMATHBHICTh, CHCTEMHICTH,
YHIBEpCAIBHICT, PETYJATHBHICTh, OCHOBOIIOJIOKHICTD, HEMOPYIIHICTh. OTXe, NPUHIUIN
BimoOpaxkaroTh y co0i CBIiTOTIAMHI imei momo HaJe)KHOTO B MOOYOOBI Ta opranizamii
aJIMIHICTPATHBHOTO TIpaBa; BOHH BHPAXAIOTh CYTHICTh MPaBHJ IOBENIHKHA CYO’ €KTIB; IIIOTH
CHUCTEMHO K CYKYIHICTh OCHOBHHX Ta Hal3araJpHIIIMX MpaBHJI; 1X Jis HNOIIMPIOETHCS HA BCi
cKi1a10Bi (200 IX OIIBLIICTB), @ IX MOPYLICHHS TATHE 32 COOOK0 CKAaCyBaHHS YW IEPEerJisl PillieHb y
crmpasi a00 3aCTOCYBaHHS IHIIMX 3aC00IB BiOBIATBLHOCTI.

Kniouosi  cnosa: npunyunu, aominicmpamuene npago, O3HAKU NPUHYUNIE, OCHOBONOJIOICHICD,

CUCTNEMHICINb, HENOPYUHICNb, YHIBEPCANbHICTb.

Principles and their importance for creating any kind of field of law are often underestimated.
They are considered to be intermediate and passing doctrine regulations. The lack of high
attention at principles of administrative law among scientists makes it seem that such category
doesn’t have an essential influence on administrative law and considers to be unimportant or
of secondary importance. However, it’s important to say that administrative law in modern
conditions is rapidly developing, it’s subject and content are systematically revised, so
analysis of modern doctrine approach for identifying the concept of principles of
administrative law as a fundamental category has above the average importance. The
significance of principles of administrative law is that they create preconditions for building
and developing modern science of administrative law, effective regulations. However, in
order to demonstrate their real potential, real resources it’s worth realizing general description
of features which are attached to principles of administrative law. It makes them separated in
individual block of principles.

Research of features of any legal category or public phenomenon should always be based,
first of all, on the study of their historiography, which allows to analyse the theoretical
positions in different historical periods, highlight their features, trace their interrelation with
adjacent categories, the impact of the historical epoch in their formation. Will not be an
exception in this case, and the principles of administrative law, study of which is inextricably
linked with their historiography in the national doctrine. Hardly anyone can deny the
fundamental principles of the universal as the provisions, reflected in the norms of law and
obligatory for all the subjects of administrative law. The prime value of the principles of
administrative law is that they are the basis for building a model of social relations in the
administrative-legal sphere, the basis for standard setting. The principles of the administrative
law are generally considered as the basic, fundamental category, substratum for law-making
and law-enforcement activity. According to the Soviet tradition, however, the principles are
still considered as only declaratory, objectless, theoretical and abstract phenomenon. It should
be deemed that these are the principles that direct the administrative mechanism of social
relations’ regulation and determine the significance of law in social development. The
principles are the measure of the lawfulness of the actions of citizens and those of the state
apparatus; and, under the proper conditions, the principles promote increase in legal
awareness. It is for that reason that the modern Ukrainian administrative science is aimed at
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determination of principles as the basis, substructure of legal relationships, rules of conduct
and norms. Amid substantial doctrinal reconsideration of the content, purpose and essence of
administrative law, the issue of the administrative law principles content reconsideration with
due regard to the changes in the doctrine and law enforcement is becoming topical.

The administrative law principles category does not have long history, and that is bound with
the administrative law development history. Furthermore for a long period in the
administrative law science the administrative law principles concept was not used, instead of
it the state administration principles concept was used and that complicated the study of their
essence, content and the possibility of their classification. Principles of administrative law
were the subject of research in works of such remarkable scientists as Y.P. Bityak,
V.M. Garashuk, O.V. D’yachenko [1], S.V. Kivalov [2], T.O. Kolomoec [3], S.G. Stecenko
[4], V.V. Kovalenko [5] etc. However, more attention is paid at the concept of principles of
administrative law and their classification, content while features of the principles are out of
attention unfortunately.

Object of the article is to formulate the features of principles of administrative law, and their
general characteristics.

The analysis of the features can be started with the one of social conditionality. The feature
mentioned above consists in ideas which conform to social and economical requirements of
development of society as well as political, ideological and other principles which are carried
out in the state turning into principles. Mentioned feature represents the content of law with
its social basis — with those regularities of social life on which a particular law system is built.
Nevertheless the principles in their original form (before they were created) are world-view
ideas, effect of dominant views in society, prejudice, imagination, ideals, life or scientific
doctrine pursuits. The subjects of forming such ideas are particular individuals, their unions,
and society in general. Theoretical generalizations, law theories become principles of
administrative law owing to objectification in regulations of law or doctrine research.

Next feature of principles of administrative law is their normative character of law. The
meaning of the word “normative” refers to fixing or representing the principle in rules of law.
Until the moment of its fixing the main idea which is in the status of “candidate” for the role
of principle, and is not settled in the law, it can be considered as a principle of law, it remains
theoretical, scientific, doctrine idea, which refers to the system of building the science of law.
Necessary to say that none of the ideas can regulate legal relations by itself until they are
fixed in legal regulations or get state authoritative character, normative features. At the same
time fixing principles in legal regulations must provide with steady observance under threat of
negative consequences for violator or under threat canceling decisions in actions accepted
with such violation. This feature reflects providing steady observance of main regulations
expressed in principles of administrative law by all subjects of law application.

Taking notice that principles of administrative law must be stated not in a chaotic order but in
logical sequence, attention must be paid at such characteristic as system. Principles represent
a joint system of law regulations which is the basis of the entire administrative legislation.
The significance of each principle is conditioned not only by its content but also by
functioning of all system of principles which supposes their interconnection,
interconditionality and coordination of their content and forms of realization. Such an
interconnection provides unity of all fields and courses of administrative law. It’s important to
mention that the system of principles of administrative law characterizes unity of goals, lack
of internal misunderstandings both inside particular elements and those among them.
Meanwhile the content of any element can’t be taken into the content of others or be absorbed
by the others. More often some situations happen when violation of one principle leads to
violation of other ones, and in the end it leads to general violation of law. Significant place in
formation of complete idea of the system of principles is in the question of importance of
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each. It can be confirmed from mentioned above that in the frames of the whole system each
of the principle has its own content which mustn’t duplicate other ones. At the same time
principles condition each other and very often serve as the guarantee of providing other
principles. Supplementing, not contradicting each other, they determine the structure of
administrative law in general. Some of the principles are in the balanced relations or even
compete with each other. There is also possibility that realization of one principle stands on
the way of some others.

Next in the list of features is universality. Special feature of the system of administrative law
is lack of unity in the views at the list of its structural elements. However, principles which
are developed by the science of administrative law and fixed in administrative legislation have
all-embracing pursuit. They must be suitable to use for any kind of component (procedural,
delicting, procedural etc). Moreover such feature reflects opportunity to carry principles over
to any kinds of administrative relations regardless their subjects, object or content.

Regulativity as a feature can refer to the principles of administrative law. Owing to the high
level of generalization of law ideas, principles determine general basis both of the whole field
of law and their separate components (among which administrative delicting conductions,
administrative legal proceedings, administrative procedure conductions, administrative
management conductions etc.). Their role is to arrange the behavior of subjects of
administrative law by setting particular limits. So principles are not only the ways of
reflecting some ruling ideas and opinions in the state but they also contain demands for the
participants of these legal relations becoming important instrument of their regulation. All the
other norms of administrative legislation must be coordinated with principles of
administrative law. While regulative features of principles of law cannot be identified with
regulative features of norms as they are considered to be abstract within the principles. In this
case regulation of administrative relations is conducted from much “higher” positions as when
using only principles it is impossible to regulate some certain relations in law.

Among the features of principles of administrative law fundamental features must be
emphasized. Principles are often defined as the most general, basic and fundamental law
principles and ideas which differ in supremacy from the other norms of administrative actions
that in its turn must come out from the principles, be based on them, concretize the action of
this or that principle but not contradict them. This way owing to its universality every
principle clearly characterizes the main point of administrative law. Moreover in professional
science literature positions can be found according to which one of the main identifying
features, that condition separated fields of law, is the presence of specific ones featured only
for its subject of principles of law regulation. Ideas which are put in the basis of the system of
principles of administrative law are compromise that appear in accordance with resumptive
unity of some of the competing ideas of a small scale. As a result of such resumptive unity the
general idea appears that can influence the wider range of administrative relations of law.
Fundamental feature of principles defines their content, main point and relevancy: principles
can be the reason for changing particular administrative legislative norms. Also, as an
exception from general rules of law actions, principles have a reverse power that allows them
expend their action for any kind of norm which got fixed earlier than the very principle until
its cancellation and disavowal of connected with it consequences.

And an indisputable feature of principles of administrative law is their inviolability. Disregard
of principles or violation from the legislator’s side, members of public administration, court or
other subjects of administrative law can damage stability of law system, or be reflected
negatively on the conditions of sense of justice or violate the order of law. That’s why the
violations of any kind of principle inevitably drag responsibility of subjects for using the law
and/or cancelation or reconsideration of decisions in the case which was accepted with such
violation. Talking about different kinds of consequences of principle violation we mean
different forms of reaction of law on, let’s say, considerable and inconsiderable violations.
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A.l. Mikolenko draws attention to the many changes that have occurred in connection with
the transition of Ukraine from command-and-control systems to management in a market
economy, the rapid development of social relations in the country, and national law
enforcement to communicate problems with the uncertainty of theoretical issues and argues
that primary task of science of administrative law is a systematic development of the theory of
administrative law [6, p. 142]. One has to agree with this statement and add that the part of a
systematic theory of administrative law is the study of the principles, including the
retrospective aspect that allows us to trace the dynamics of the studied categories and consider
the trends for the future.

On the ground of the analysis of viewpoints of leading modern Ukrainian scholars on the
differentiation of the general administrative law principles, we may assume that the system of
the abovementioned includes: supremacy of law; legality; equality under the law; democracy;
publicity. The main purpose of the law supremacy principle is to ensure the human rights and
freedoms, and first and foremost in relations with the state authority and state bodies. The
essence of legality lies in the reality of law and in the fact that all without exception people
are being guided by the principle of rigid adherence to legal regulations and norms prescribed
by the other legal instruments, honestly fulfill all legal obligations, without hindrance and to
the full exercise their personal rights. The principle of equality under the law is manifested by
the absence of privileges or restrictions under the race, politic, religious beliefs, social origin
or other circumstances. The democracy principle is evident from the opportunity of people to
directly or through their representatives, different organizations participate in the policy
forming and in the state administration. The publicity principle content consists in ensuring
each person with right of knowing the results of public administration activity, its forms and
methods.

Simultaneously, we may not insist that this list of the general principles of law is exhaustive,
because, although the category is characterized by certain stability the possibility of dynamic
changes owing to the alternation in the legislation, renewal of doctrine, etc. is not excepted.

Making conclusion, it can be said that principle have and other significant features and
characteristics. However, there were given more significant criteria mentioned above owing to
which present normative formations are called principles and get special legal regulation use.
Among such features there are: social conditionality, normative character of law, system,
universality, regulative features, fundamental features, inviolability. Shortly concluding what
Is said it’s important to mention that principles reflect world view ideas about proper forming
and organization of administrative law; they express the main point of rules of subjects’
behavior; act systematically as whole of main and major rules; their actions spread all over the
components (or most of them), and their violation leads to cancelation or reconsideration of
decisions in the case or applying other ways of responsibility.
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OCOBJIMBOCTI CKJIAQY MIOJATKOBOI'O ITPABOITIOPYHIEHHS
Tpunonsceka M.1L., K.10.H., TOUEHT

Knacuunuit npusamnuii ynisepcumem (tripolskaya@inbox.ru)

CraTTi0O TPHUCBSAYCHO AOCTIIKEHHIO OCOONMBOCTEH CKIIAy MOJATKOBOTO IPABOMOPYIICHHS 3a
MTOJTATKOBUM 3aKOHOJABCTBOM YKpaiHU. ABTOPOM 3MiHCHEHE JOKTPHHAIbHE BH3HAYCHHS CKIAIy
MMOATKOBOTO TIPaBOIIOPYIICHHS. BW3HadeHI HENONIKM B 3aKpilUIeHI CKIaAy MOJATKOBOTO
npaBonopyiieHHss B [lomaTkoBoMy Konekci YkpaiHu. 30Kpema, BH3HAYCHO, IO CyO’€KTHBHA
CTOPOHA MOJIATKOBOT'O ITPABOIOPYIIEHHS BUKIIOYEHA 3 HOTO CKIIay.
Kmiouosi cnosa: ¢hinancoso-npasosa 6ionogioansHicms, nooamrkoea 6iONOSIOAIbHICIb, NOOAMKOGe
NPAasonopywents, Cckiad NoOamK08020 NPABONOPYUWIEHHS, CYO EKMUBHA CMOPOHA NOOAMKOB020
npagonoOpyULleHHsL.

Tpunomnsckas M.JMI. OCOBEHHOCTU COCTABA HAJIOI'OBOI'O ITPABOHAPYIIEHUSA /
Knaccuueckuil npuBaTHBIH yHUBEPCUTET, Y KpauHa
CraThsi TOCBSIIICHA HCCIEAOBAHMIO OCOOEGHHOCTEH cOCTaBa HAJIOTOBOTO IIPABOHAPYLICHUS B
COOTBETCTBUM C HAJOTOBBIM  3aKOHOJAATEIbCTBOM  YKpaWHbl. ABTOPOM  OCYHIECTBIICHO
JOKTPUHAIBHOE  ONpENeNieHHe  COCTaBa  HAJIOTOBOro  INpaBoHapymeHus.  OmnpeneneHs
HECOBEPILICHCTBA B 3aKPEIJICHUH COCTaBa HAJIOTOBOTO NpaBOHApYIICHMs HaloroBeM KomekcoM
Vkpaunel. B 0ocoOeHHOCTH, yCTaHOBJIEHO, 4YTO CYOBEKTHBHAas CTOpPOHAa HAJIOTOBOTO
IIPaBOHAPYLIEHUS UCKIIOYEHA U3 €T0 COCTaBa.
Kniouegvie cnoea: uuancogo-npasosas 0meemcmeEeHHOCMb, HAN0206As.  OMEEnCMEEHHOCHb,
HANI02060€ NPAGOHAPYWIEHUe, COCMAG HAN0208020 NPAGOHAPYULEHUs, CYOBEeKMUGHAS CHOPOHA
HAJI0206020 NPABOHAPYUIEHUS.

Tripolskaya M. THE FEATURE OF CONSTRUCTION OF THE TAX OFFENCE / Classic
private university, Ukraine

Avrticle deals with the problem of tax offence as base of financial responsibility for violation of tax
legislation. The feature of construction of the tax offence has been studied by author. On the basis
of comprehensive analysis of the measures of the construction the tax offence the scientific
definition has been made by author.

Central part of article devoted to investigation of subjective side of tax offence. Devoted that
subjective side of tax offence excluded from construction of tax offence by the tax legislation of
Ukraine.

The author reveals the imperfections of the legal regulation of the financial responsibility for the
violation of tax legislation. On the authors opinion in Tax Code of Ukraine must be fixed the
definition of financial responsibility for violation of tax legislation. The concepts of the violation
of the tax legislation and tax offense must be separated in the Tax Code of Ukraine.

The violations of tax legislation include a wide range of offenses, which include crimes,
administrative and financial violations. Tax offenses, including their financial and legal nature, as
well as fiscal, monetary, banking is a form of financial wrongdoing, and therefore is the basis of
financial and legal responsibility for tax offences. Tax offenses inherent in following features: the
main reason is the financial and legal responsibility for violation of tax legislation. They are
characterized by social harm, unlawfulness, guilt; committed in the form of actions (or inaction); is
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punishable (for their commitment to the tax legislation provides for measures of financial and legal
responsibility).

The base of financial responsibility for the violation of tax legislation has been considered by
author. On the basis of the study of measurements of the tax offense the scientific definition of tax
offence has been made by author.
Key words: financial responsibility, tax responsibility, tax offence, construction of the tax offence,
subjective side of the tax offence.

CkJ1ai MOJIaTKOBOTO TIPABOIIOPYIICHHSI Ma€ JIy’Ke BKIMBE 3HAYCHHS, aJKE BCTAHOBJICHHS
HOro O3HaK JIO3BOJISIE  JOTPUMATHCS  MPUHLUIIB  3aKOHHOCTI, OOIPYHTOBAHOCTI,
CIIPaBEUTMBOCTI MIPH 3aCTOCYBaHHI IOPUAMYHOI BiAMOBIAAIBHOCTI 10 cy0’€kTa (hiHAHCOBOTO
1paBa, YiTKO pO3MEKXYBAaTH MPABOMIPHI Ta MPOTHUIIPABHI AisTHHS, a TAKOXK BIIMEKYBAaTH OJHE
MOJJATKOBE TIPABOMOPYIICHHS BiJl 1HIIIOTO.

JlocniKeHHIO CKITay TOJATKOBOTO TPAaBOMOPYIIEHHS Yy CBOIX poOOTaxX MPUAUISIIN yBary
taki BueHi: 3.M. bynpko, J[.I'. Birmopuuk, O.O. T'orin, O.B. Jlemin, E.C. JImMutpenko,
O.B. 3umin, A.W1. Isancekuii, M.I1. Kyuepsisenko, H.1O. Onimyxk Ta iH.

[Ipobnemy  3akpilUleHHs ~ O3HaK  Cy0’€KTMBHOI ~ CTOPOHM  CKJaay  I10JaTKOBOTO
NPaBONOPYIIEHHS y TOAAaTKOBOMY 3aKOHOAABCTBI YKpaiHM y CBOiX po0OoTax miaHIMau:
3.M. byabko, M. Jlyk’sneup, H.}O. Omnimyk. KoMmiuiekcHOMY IOCHIIKEHHIO 1HCTUTYTY
BUHU B TIOJATKOBOMY TIpaBi MpHCBSYeHa MOHOrpadis pociiicbkoro Buenoro 1.C. IanoBa. ¥
BITUM3HSAHIA Jke Hayli (IHAHCOBOIO TMpaBa MUTAHHIO CYO €KTHUBHOI CTOPOHM CKJIaay
MOJJAaTKOBOTO MPABOIIOPYIICHHS HE MPHUIIJICHO T0CTaTHBOI yBarH.

Meta craTTi momsrae y BU3HAYEHHI OCOOJHMBOCTEH 3aKpIIUICHHS CKIAAy MOJaTKOBOTO
MIPABOIIOPYIICHHS B MTOIaTKOBOMY 3aKOHOIABCTBI.

Y Teopii mpaBa iCHYIOTh pi3HI HOMVISIAM IIOJ0 BHU3HAUEHHS CKJIAMy IPAaBOMOPYIIECHHS.
B.C. Hepcecsini 3a3Hauae, 1110 «IOPUAMYHUN CKJIaJ IPABOIMOPYILEHHS — 1I€ CUCTEMa O3HaK
MPOTUIIPABHOI TMOBEIIHKU, SIKA JA€ MOXJIUBICTh KBamidikyBaTH ii SK HPOTHIPABHY
noBeniHKy». B.M. KynpsiBiieB BU3Hauae CKiiaJl MpaBOMOPYIIECHHS K 1HPOPMAIIMHY MOIEIb
MEBHOTO TMPaBOMOPYIIEHHS, sKa 3akpimiaeHa B 3akoHi [1, c. 42]. L.€. Benukocenbchka
BU3HAYA€ CKJIAJ] TMPABOMOPYIICHHS, SK TEOPETHYHY KOHCTPYKIIIO (a0CTpakKiliio), sKa
BUBOJMUTHCS JIOTIYHUM IIISXOM 3 TPAaBOBUX HOPM 1 XapakTepu3ye MpPaBOMOPYIICHHS 3
YOTHPHOX CTOPIH (00’ €KT, 00’ €KTUBHA CTOPOHA, Cy0 €KT, Cy0’€KTUBHA CTOPOHA) 1 BUKOHYE T10
BIJTHOIIEHHIO /0 TMpaBONOpYLUIHUKA JIMIIE CIyXO0BYy pOJb, HEOOXIAHY JUId MpoIecy
npaBo3acTtocyBaHHs. CKiaj] IpaBOMOPYIIEHHS € YSIBHOIO KOHCTPYKIIIE€I0, BIH HE BUCTYIAE K
sBUIIe 00’ €KTUBHOI NIHCHOCTI, y peasbHill IHCHOCTI ICHY€ JIMIIE MPAaBONOPYIIEHHS, a Horo
CKJIa/l € BUHAXO0/IOM BUYEHHX, KU € HEOOX1IHUM I aHaji3y caMoro MpaBONOPYILIEHHS Ta
npotiecy kBamidikariii [2, ¢. 8; 3, ¢. 1636].

JlilicHo, ckiiaJ MpaBONOPYIIEHHS € HAYKOBOIO KOHCTPYKIIEIO, sIKA HE € SIBULEM 00’ €KTUBHOI
JHCHOCTI, 1€ crucTeMa 000B’I3KOBHX O3HAK, SIK1 I03BOJISIFOTH KBai(iKyBaTH MIEBHE AiSTHHS 5K
npaBonopymieHHs. Tox, Ha Hall MOTJISI, CKIIAJ0M IIPaBOTIOPYIIEHHS € HayKOBa KOHCTPYKIIis,
sKa BKJIOYa€ HOPMATHBHO 3aKpIIJICHY CUCTEMY O0’€KTUBHUX 1 CyO’€KTHMBHMX O3HAK, SKi
XapaKTepU3YIOTh JTISHHS SIK IPABOMOPYIICHHS IEBHOTO BUAY. Y IOPUAWYHIN Haylli Il 03HAKH
TPaJUIIMHO BUIUIAIOTE B YOTHPU TpPyNU: OO €KT, OO’€KTUBHY CTOPOHY, CYO’€KT Ta
Cy0’€KTHBHY CTOPOHY MTPABOMOPYIICHHSI.

HasBHICTh y MPOTUNPAaBHOMY JiSIHHI CYKYITHOCTI 00’€KTUBHHMX Ta Cy0’€KTHBHUX O3HAK, fKi
IIEHTU(IKYIOTh HOro SK IMOJAaTKOBE IMPABOMOPYIIEHHS, € OCHOBHOIO IIJICTaBOKO st
NPUTATHEHHS MPAaBONOPYIIHUKA 10 (DIHAHCOBO-TIPABOBOI BiJNOBIJAIBHOCTI 3a MOPYIIEHHS
MOJATKOBOTO 3aKOHOJIABCTBA 1 3aCTOCYBaHHs (DIHAHCOBO-TIPABOBUX CaHKIIINA. ToOTO, ckian
MOJJaTKOBOTO MPABONOPYILIEHHS € KpUTepieM KBalli(ikallii BYNHEHOTO MPOTHIIPABHOTO AisTHHS
SK TIOJaTKOBOT'O MPAaBONOPYLIEHHS, @ TAKOX OOIPYHTOBAHOCTI 1 TPAaBOMIPHOCT1 3aCTOCYBaHHS
3ax0/1iB (hiHAaHCOBO-IIPABOBOI BiIOBIJAIIEHOCTI.

FOpuouuni nayku



111

Ckitag mpaBOMOPYIICHHS] Ma€e YK€ BaKIUBE 3HAYCHHs /sl (iHAHCOBO-TIPABOBOI OXOPOHH,
a/pKe BIICYTHICTh y JMisiHHI Xo4ya O OfHi€T 3 O3HAK CKJIAAy IMOJATKOBOTO MPABOMOPYIICHHS
YHEMOJJIMBIIIOE TPUTATHEHHS o0co0u 10 (iHAHCOBO-NIPABOBOi  BIAIMOBINANBHOCTI  3a
MOPYILIEHHS 10JIATKOBOTO 3aKOHOIaBCTRA.

VY Haymi ¢iHaHCOBOTO Mpasa Mo Pi3HOMY BH3HAYAIOTH CKJIJI MOJATKOBOTO MPABONOPYIIICHHS.
BinbuiicTe BYEHMX BU3HAYAIOTh CKJIAJ IIOJIATKOBOTO IIPABOIMOPYIICHHS, SK CYKYITHICTh
BCTaHOBJICHUX [loaTKOBUM KOJEKCOM OO ’€KTUBHUX Ta CYO €KTHBHHX O3HaK, SKI €
HEOOXITHUMH 1 JOCTaTHIMH JJIi BHW3HAHHS JiSTHHS TI0JIaTKOBHUM IPABOMOPYIICHHSIM 1
MPUTSTHEHHS JI0 MOAATKOBOI BifmoBimambHOCTI [4, ¢. 34]. IHmi x BU3HAUYAIOTH HOrO, SIK
CYKYIHICTh BCTaHOBJIEHUX [logaTkoBUM KOJleKCOM (haKTUYHUX OOCTABHH 1 O3HAK, HAsBHICTh
SAKHX JIa€ MOXJIMBICTb KBaJi(piKyBaTW NPOTUIIPABHE JisHHSA SK KOHKPETHE MOJATKOBE
npaBonopyireHus [5, ¢. 272].

Ha namy gymKy, BU3HAQUUTH CKJIa]] [TOJATKOBOTO MPABOMOPYIICHHS MOXIIMBO JIUIIE IIJISIXOM
PO3KPHUTTS IPUTAMaHHUX HOMY pHc. BpaxoByroun BuIe3a3HauCHE, ISl CKIIAy MOJIaTKOBOTO
MIPAaBONIOPYIICHHS € XapaKTePHUM TaKe: € HayKOBOI KOHCTPYKII€IO, sika 00’ €IHy€e CUCTEMY
HOPMAaTHBHO BHM3HAYCHUX O3HAK IIOJAaTKOBOI'O TIPABOMOPYIIEHHS, $Ka Ja€ 3MOTry
imeHTudiKyBaT MEeBHE MPOTHUIPABHE MISIHHA SIK MOJATKOBE MPABOMOPYIICHHS, € KPUTEPiEM
JOCTOBIpHOi KBamidikauii misiHHS SK TOJATKOBOTO IPABOIMOPYIIEHHS; € KPHUTEpieM
mudepenmianii 0HOTO0 MOAATKOBOTO MPABOIOPYIICHHS BiJl IHIIOTO; € €IWHOIO IIiJICTABOIO
MPUTSTHEHHST 0cOOM 10 P iHAHCOBO-MPABOBOI BIAMOBIIATHHOCTI 32 MOPYIIEHHS MOJIaTKOBOTO
3aKOHOJIaBCTBA; TapaHTye TpaBa o0cCi0, SKI TPUTATYIOTbCA OO0 (iHAHCOBO-TIPABOBOL
BIJIMOBIAAILHOCTI, apKe 3a BIACYTHOCTI B 11 [MissHHI Xo4a O OJHI€E] 3 O3HAK CKIaLy
MOJITATKOBOTO TPABOIOPYIICHHS, MOXXJIUBICTh 3aCTOCYBaHHS (hiHAHCOBO-TIPABOBUX CAHKIIIH
BUKITIOYA€THCSL.

OTxke, Ha Hamy AYMKY, IOKTPHHAIBHO CKJIQJ ITOJAaTKOBOTO IIPABOTIOPYIICHHS MOXHA
BU3HAYUTU SIK HAyKOBY KOHCTPYKIIiIO, SIKa BKJIFOYAE HOPMATHBHO 3aKPIIUICHY CHUCTEMY
00’€KTUBHMX 1 CYO €KTMBHHX O3HAaK, SKi XapaKTepU3ylOThb MisiHHA SK IOJaTKOBE
MIPABOIMOPYIICHHS, HASBHICTh SKHUX € MiJACTaBOIO AJIA MPUTATHEHHsS 0cOOM 10 (hiHAHCOBO-
[IPaBOBOI BIMOBIAAILHOCTI 3a MOPYILIEHHS [T01IaTKOBOTO 3aKOHO/IaBCTBA.

[TonatkoBuii Kojekc YKpaiHM He MICTUTh BKa3iBKM Ha «CKJIaJ IOAATKOBOTO
MIPaBOIOPYIIEHH», 110, HAa HAIlly AYMKY, € CYTTEBOIO IPOTaJMHOI0. 3BEpTal0YM yBary Ha Te,
10 y MPaBO3aCTOCOBHIM MpaKTHUIl BHU3HAUEHHS B JISTHHI YCiX O3HAK CKJaly IOJaTKOBOTO
[IPaBOMOPYIIEHHS € KpUTEpieM Juisl KBamidikamii NObOro [JiSHHS SK IOJATKOBOI'O
npaBonopymenHs, 4.1 crarri 14 IlomaTkoBoro kojekcy VYKpaiHM CHil JOMOBHUTH
BU3HAUEHHSIM CKJIaJly IOJATKOBOIO IIPaBOMOPYIICHHS SK CYKYMHOCTI 00’€KTMBHHX Ta
Cy0’€KTUBHUX O3HAK, HasBHICTh KMX XapaKTepHU3Ye JISHHS SIK MOAATKOBE MPaBOMOPYLICHHS 1
€ TMIACTaBOIO IS 3aCTOCYBaHHsS (piHAHCOBO-TIPaBOBOi BiAmoBiganbHOCTI. Crartio 112
[TonaTkoBOroO KOJIeKCy YKpaiHM, Ha Hall MOTJIs, CIIi JOTTOBHUTH NojoxeHHaM: «[lincTaBoro
MPUTSTHEHHS 0 (piHAHCOBO-TIPABOBOI BIJIMOBIJAJILHOCTI € HAasBHICTh Y JISTHHI 0COOH, 1110
MOpylUIye 3aKOHM 3 THUTaHb OIOJATKyBaHHS, IHIIOIO 3aKOHOJABCTBA, KOHTPOJb 32
JOTPUMAHHSIM SIKOTO MOKJIAJEHO Ha KOHTPOJIIOI0Ul OpraHH, YCiX O3HAaK CKJIaJy MOJaTKOBOTO
IIPaBOIIOPYIIECHHSD.

Ckiaay MoJaTKOBUX MPaBOIMOPYIIEHb BIIHOCATHCA A0 CKIIAQJIB IPaBOMOPYLIEHb ITYOJIIYHOTO
npaBa. [.€. Benukocenscbka 3Beprae yBary Ha BIAMIHHICTb CKJIAiB MpPaBOMOPYIIEHb Y
myoniyHOMY Ta mpuBaTHOMY mpaBl. Tak, Ha 11 IyMKy, 10 3arajJbHMX pUC YCIX CKJIaiB
MIPaBOIOPYIIEHb y MyOJIIYHOMY IIPaBi MOYKHA BIJTHECTH Take: 00’ €KTUBHA CTOPOHA TAKHX CKIIA/IIB
MIPABOMOPYIIICHh XapaKTEPU3YETHCS MISTHHSAM, HAMpPaBICHUM Ha BITHOCHUHH, SIKI PETYJIOIOTHCS 1
OXOPOHSIOTHCSI HOPMaMH MYOJIYHUX Taly3ed MpaBa; 1ii AiSHHSA TPU3BOAATH 10 HECTIPUSATIMBUX
HACJIJIKIB SIK JUISl BCHOTO CYCILUIbCTBA 1 JEpKaBU, Tak 1 JUIl OKPEMOi 0COOMCTOCTI; 00’ €KTamMu
CKJIQJiB IIbOTO BHUJAY TMPABOMOPYILIEHb MOXYTb OYyTH, SK MyOJXIYHO TpaBOBi, TaK 1
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NPUBATHONPABOBI  BITHOCHHH;, OOOB’SI3KOBOIO O3HAKOIO CYyO €KTUBHOI CTOPOHHM CKJIAJiB
[paBOIMOPYIIEHb Y MyOTiYHOMY TipaBi € BuHa [2, ¢. 10].

100 3’scyBatu, 4 HAIUICHUH CKJIaJl MOJATKOBOTO MPABONOPYIICHHS TUMH K PUCaMH, L0 U
CKJIQJIM 1HIIKX BUJIB MPABOMOPYIIEHb MyOIIYHOTO IPaBa, 3yMUHUMOCS Ha PO3TIISIl KOXKHOI 3
03HaK CKJIaJy OJAaTKOBOT'O IIPaBONOPYLIEHHS.

Sk Bxke Oyno 3a3Ha4yeHO, CKJIAJ MOAATKOBOIO IPAaBOIOPYIIEHHS BKJIIOYAE B cebe CUCTEMY
00’€KTUBHUX Ta Cy0 €KTHBHUX O3HaK. OO’€KTMBHI O3HAKM MOJATKOBOTO IMPAaBOMOPYLICHHS
NOKJIMKaHI OXapaKTepu3yBaTH IOJATKOBE IIPABOIOPYLIEHHS SK 30BHIIIHBO BHPAXXEHY
NOBE/IHKY, SKa CHPUYHMHSAE BIUIMB HA TIEBHI OXOPOHIOBAaHI IOJATKOBHM 3aKOHOJIABCTBOM
CYCIUIbHI BIJIHOCHHH, SIKA IIOB’A3aHa 3 pe3yJIbTaTaMU LIbOT'O BIUIMBY IPUYMHHO-HACIIIJKOBUM
3B’3KOM. Tak, 00’€KTHBHI O3HaKM MOJATKOBOTO MPABOMOPYIICHHS MOXHA BH3HAYUTH, SK
30BHIIIHI O3HAKHM TOJATKOBOrO mpapornopymeHHs. OO0’ €KTHBHI O3HAKW BKJIIOYAIOTh y cebe
00’€KT Ta 00 €KTHBHY CTOPOHY IIOJATKOBOrO IMpaBonopymieHHs. CyO’€KTHBHI O3HAaKH
NOKJIMKaHI OXapaKTepU3yBaTH IOAATKOBE IIPABONOPYILIEHHS 3 BHYTPIIIHBOI CTOPOHH,
30KpeMa, 0co0y, sika BUMHSIE JIISTHHS, SIKE€ MICTHTh O3HAKU MOJATKOBOTO IPABOMOPYIIECHHS, Ta
il BHYTpIIIHE BIAHOIIEHHS J10 LIbOTO JIsAHHSA. SIK pe3ynbTaT, cy0’eKTHBHI 03HAKU IOJATKOBOTO
NPaBOMOPYIIEHHS! MOXHA BiTHECTH A0 BHYTPIMIHIX O3HAK MOJATKOBOTO INPABOIOPYIICHHS.
CyO’eKTHBHI O3HAaKM IOAATKOBOIO IPABONOPYLIEHHS BKJIKOYalOTh B cebe CyO’ekT Ta
Cy0’€KTHBHY CTOPOHY MOJIATKOBOTO MPABOIIOPYIICHHS.

VY crarri 109 IlomatkoBoro Kouekcy YKpaiHM IOJaTKOBE IMPABOIOPYIICHHS BU3HAYCHO, SIK
MPOTHIIPABHI JISTHHS (J1is1 UM OC3TisUTHHICTB) TUIATHUKIB IMOJIATKIB, MTOJJATKOBUX areHTIB, Ta/abo ix
MIOCAIOBUX 0CI0, a TAKOK ITOCAJIOBUX OCIO KOHTPOJIIOIOYHX OPraHiB, 110 MPU3BEIIH 10 HCBUKOHAHHS
a00 HEHAJIC)KHOTO BUKOHAHHS BUMOT, YCTAaHOBJICHUX MM Ko/eKcoM Ta IHIIMM 3aKOHOIABCTBOM,
KOHTPOJIb 3a JOTPUMaHHSAM SKOTO IMOKIAJCHO Ha KOHTPOJIIOKYI OpraHd. Buxomsun 3 I1oro
BU3HAYCHHS, BUHA BUKITIOYAETHCS 3 000B’SI3KOBHX O3HAK CKJITy IMOJATKOBOTO MPABOMOPYIICHHS,
0 32 BIJACYTHOCTI 3aKpilUICHHS IHIIMX O3HAK CYO’€KTHBHOI CTOPOHM IOJATKOBOTO
MPABOTIOPYIIICHHSI TIOBHICTIO BUKITIOYAE i1 31 CKIIa Ty ITOJITATKOBOT'O TIPABOIIOPYIIICHHSI.

CnaymHuM € 3ayBakeHHS 3 1boro npuBony npodecopa .M. JIyk’sHus, sSKuil 3a3Havae:
«BuHa € KITI0YOBUM €JIEeMEHTOM Cy0’€KTHBHOI CTOPOHHU TOAATKOBOTO MPABOIOPYIICHHS, aje
KOJTHOTO MOJIOKEHHS PO BUHY 0COOH, 1110 MPUTATYETHCS 10 (GiHAHCOBOI BiJIMOBINANBHOCTI, Y
[TonatkoBomMy konekci Hemae. Takuil cTaH chpaB Jae BCl MIJACTaBU CTBEPIKYBaTH, IO
NPUTATHEHHS 10 (iHAHCOBOI BiAMOBIAAIBHOCTI 3/1MCHIOETbCA Ha MiJCTaBaX 00’€KTHBHOTO
CTaBJICHHsSI y BHHY, 0e3 ypaxyBaHHsA OyIb-SKMX OOCTaBHH BUMHEHHS TNPABOIOPYIICHHS, a
TaKOXX MPUYHH Ta YMOB, 1[0 TIPU3BEJH 10 BYNHEHHS TAKOTO PABOMOPYILEHH [ 6].

[Tpore, y nu3ui crateil IlomaTkoBoro koaekcy YKpaiHM Bce K TaKd € BKa3iBKM Ha BUHY
NEBHUX CYO’€KTIB MOJATKOBHMX INpaBOBiTHOCUH. Hampuxkmnaz, BianmoigHo no m.129.6 cr.129
[TonaTtkoBOro Kojekcy YKpaiHU 3a MOPYLIEHHsS CTPOKY 3apaxyBaHHS MOJATKIB, 300piB Ta
iHIMX 00OB’SI3KOBHX IUIATEXIB 10 OIOKETIB a00 Jep)KaBHHUX IIIHOBUX (OHIIB 3 BUHU
0aHKy, Takuii OaHK CIUTavye MEHIO 3a KOKHUH JIeHb MPOCTPOUEHHS, BKIIFOYAIOUH JICHb CIUIATH,
Ta mTpadHi caHKIi, a TaKoXX Hece IHIIY BIAMOBIJANBbHICT, BCTaHOBIEHY [lomaTkoBuUM
koaekcoM. [Ipu iboMy MIaTHUK MOJATKIB 3BUIBHIETHCA BiJl BIIIOBIIAJILHOCTI 32 HECBOEUACHE
abo mepepaxyBaHHs HE B IOBHOMY 00Cs31 OJaTKiB, 300piB Ta iHIIMX 000B’I3KOBHX IUIATEXKIB
0 OOJDKETIB 1 JepKaBHHUX IMUThoBUX (oHAIB. BimmosimHo mo m49.6 cr.49 IlomaTtkoBoro
KOZEKCY YKpaiHH y pa3i BTpaT a0 MOIIKOKEHHS MOIITOBOTO BiIIPABIECHHS YW 3aTPUMKHU
HOro BpydYeHHS OpraHy JepXXKaBHOI IMOJATKOBOI CIY>)KOM 3 BHHHU OIlepaTropa MOIITOBOTO
3B’A3KYy, TaKUi OmepaTop Hece BIANOBIAATIBHICTH BIAMOBIAHO JIO0 3aKOHY. Y TakoMy pasi,
IUTATHUK TOHATKIB 3BUIBHIETHLCSA BiJ BIAMOBIZAILHOCTI 3a HEMOJAaHHS a00 HECBOEYACHE
MOJIaHHS TIOJIATKOBOT IeKIapaiii.

Taka mo3uIlisi 3aKOHOMAABIS € JOCHTh HEOJAHO3HAYHOK. 3 OJHOTO OOKy, BHHHICTH HE
BHU3HAUYAETHCS OOOB’S3KOBOI0 O3HAKOIO MOAATKOBOTO MPABOMOPYIIEHHS, 3 IHIIOTO — 3MICT
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JeSIKUX TIOJIO’KEHBb HEMPSIMO BKa3ye Ha 3BUILHEHHS TUIATHUKIB MOJATKIB BiJl BiAMOBITAIBHOCTI
B pa3l HAIBHOCTI BWHU IHIIUX CYO €KTIB TOJATKOBUX IMPABOBITHOCHH Y BYMHCHHI
MOJIATKOBOTO TpaBomnopymieHHs. [IpoTe, Bce x Taku, BUBHAYCHHSI, IKE MICTHThCS B cTarTi 109
[TonaTkoBOro KOJEKCy, € 3arajlbHO0 HOPMOIO, sfIKa BUKIIIOYA€ O3HAKy BUHHU 3 MEpEIiKy
00OB’SI3KOBUX O3HAaK CKJIaJy I[IOJAaTKOBOTO TPABOMOPYIIEHHS, IO 3arajioM, MOBHICTIO
BUKIIIOYAE CYO’ €KTUBHY CTOPOHY 31 CKJIaay MOJATKOBOTO IMPaBOMOPYIICHHS.

Cy0’ekTHBHA CTOpOHA TOJATKOBOTO MPABOMOPYIICHHS Ma€ BAXKJIMBE 3HAYCHHS, a/pke BOHA
JIO3BOJISIE  BIAME)KYBAaTH TPOTUIIPABHE [iSIHHSA BiJl TPAaBOMIPHOI IOBEIIHKH, a TaKOX
PO3MEXKYBATH CXOXKIi 32 O3HAKaMU 00’ €KTHBHOI CTOPOHU CKJIAJIM MOJaTKOBUX MPABOIIOPYIICHb.
Jlo TOro ’x, BUKJIIOYEHHs Cy0’€KTHBHOI CTOPOHH 31 CKJIQAy IOJATKOBOTO IPABONOPYIIICHHS
NPU3BOIUTHh 1O TOPYIIEHHS MNPUHIMIIB CIPaBEeUIMBOCTI Ta iHIUBiAyamizamii (iHaHCOBO-
IIPABOBOI BiIIIOBIAILHOCTI 3 MOPYIIIEHHS ITOaTKOBOIO 3aKOHOIABCTBA.

[TomaTkoBe MPaBOMOPYIIECHHS 3a CBOEKD TPUPOJOD € PI3HOBUAOM  (DiHAHCOBOTO
NPaBOIOPYIICHHS, SKE€ HE 3HAHIUIO CBOrO 3aKOHOJABUOTO BHM3HAYEHHS, INPOTE, y HayIi
¢inaHCcoOBOrO TpaBa OUIBIIICTIO aBTOPIB BU3HAYAETHCA K BUHHE JisTHHA. Buxonsun 3 1p0ro,
By (PiHAHCOBOTO MPABOMOPYIICHHS, 0 SKUX HAJICKUTh HOJATKOBE IPABOIOPYILICHHS,
TAaKO’)XK TOBWHHI OyTHM HaAiUIieHI O3HAaKOK BHUHHOCTI, MPOTE 3aKOHOJABYE BU3HAUYCHHS
MOJIATKOBOT'O MPABOMOPYIICHHS CBITUYUTH PO MPOTHIIEkKHE. UM € 11e CBITOMUM BUKITIOUCHHSM
eIEMEHTY CyO’€KTHBHOI CTOPOHHM 31 CKJaJy MOJATKOBOTO IPaBOIMOPYIICHHS, abo X 1e
HEJIOJIK 3aKOHO/aBYOl TEXHIKH, 3’ICyBaTH JOCTOBIpHO He € MOxIuBHM. [Ipore MoxkHa
NPUITYCTUTH, YOMY CaMe 3aKOHOJaBelb He BKJIIOYMB O3HAKY BHHH Yy BH3HAYCHHS
M0JIATKOBOT'O NIPABOIIOPYIIICHHSI.

Ha mam morunsin, momiOHa cuTyallisi € BCe JK TaKd HEIOJIKOM 3aKOHOMABUOI TEXHIKH, SIKUU
CTaB  HACIIJKOM  HEJOCKOHAJOro  3akKpilUIeHHS  I1HCTUTYTY  (piHAaHCOBO-IIPaBOBOT
BimnmoBiganeHOCTI B IlogatkoBomy konekci Ykpainu. [lo-mepimie, cam TepMiH «I10JaTKOBE
MPABOMOPYIICHH» OKpiM cTarTi 109, ne MiCTUTHCS HOTro BU3HAUEHHS, OUIbIIE HE 3TaAyEThCS
y IlomatkoBoMy kozmekci VYkpainu. Bu3HaueHHS ™OJATKOBOTO IPABONOPYIICHHS HE
KOHKPETH3Y€, 3aXOAM SKOTO BHUJY IOPHAWYHOI BiAMOBINAIbHOCTI 3aCTOCOBYIOTHCA 32 HOTO
BunHeHHs. Haromicth, crarts 111 IlogaTkoBoro kojekcy VYkpaiHu BHU3Hauae, IO 3a
MOpYIIEHHSI 3aKOHIB 3 MHUTaHb OINOJATKYBaHHS Ta I1HIIOrO 3aKOHOJABCTBA, KOHTPOJIb 3a
JOTPUMAHHSIM SIKOTO TTOKJIQJICHUH Ha KOHTPOJIIOIOUI OpPraHM, 3aCTOCOBYIOTHCS (iHAHCOBA,
aJIMiHICTpaTHUBHA Ta KpUMiHaJbHa BiIMOBIAANBHICTE. SIK came CIIBBIAHOCSATHCS MK COOOIO
«ITOIATKOBE MPABOTIOPYIICHHS Ta «ITOPYIICHHS 3aKOHIB 3 MUTaHb OMOJATKyBAHHS Ta 1HIIIOTO
3aKOHOJABCTBA, KOHTPOJb 32 JOTPUMAHHSAM SKOTO TMOKJIQJCHUN Ha KOHTPOIIOIOUI OpTaHM»
takox y Kosiekci He BU3Ha4a€eThCs.

Ha nam noruisin, 3akoHoJaBenb O€3MiJICTaBHO OTOTOKHUB I MOHSATTS, BMICTUBIIHM Y 3MICT
TEPMIHY «IOJATKOBE IPABOMOPYIIEHHS» YCI BUIW TNPABOMOPYIIEHb, SKI € IiICTaBaMu
BIJMOBIJAJILHOCTI 3@ TIOPYIIEHHS 3aKOHIB 3 TIHMTaHb OINOJATKYBaHHA Ta IHILIOTO
3aKOHOJIaBCTBA, KOHTPOJIb 32 JJOTPUMAHHSM SIKOTO MOKJIaIeHUI Ha KOHTPOJIOK0Yi opranu. Lle
1 3JI0YMHM, 1 aJMIHICTPaTUBHI MpPaBOMOPYLIEHHA, 1 ()IHAHCOBI IPaBOMOPYIICHHS.
[TinTBEpIKEHHSIM BKIJIAJICHHS PO3IIMPEHOr0 3MICTY B TEPMIH «II0AATKOBE MPABOMOPYIICHHS
€ ¥ Bm3HaueHHs y 4.l crarri 109 IlomatkoBoro kojekcy YkpaiHu cepel cyO’ €KTiB
MI0/IaTKOBOTO MIPaBOMOPYIIEHHS i T0caJoBUX 0Ci0 KOHTpomoruux opraHiB. [locanosi ocobu
KOHTPOJIIOIOYMX OpraHiB He € cy0’ekTamMu (PiHAHCOBOTO MPABOMOPYILIEHHS 1 7O HUX HE
MOXXYTh OYyTH 3aCTOCOBaH1 3ax0/au (DIHAHCOBO-TIPABOBOi BIAMOBIIAIBHOCTI, TOXK CyO’€KTOM
M0JITATKOBOT'O MPABOMOPYIIEHHS B KOHTEKCTI MiZICTaBU (hiHAHCOBO-IIPABOBOI BiAMOBIIATBHOCTI
BOHH TaKOXX OyTH HE MOXKYTb.

Cam TepMiH «I10JIaTKOBE IPABOMOPYILIEHHS» 3acTOCOBYeThcsl jume y 4.l crarri 109
[TogaTkoBOTO KOAEKCY YKpaiHW, B I1HIIUX CTaTTAX, 30KpeMa ¥ B 4.2 Ti€l X CTaTTi,
3aCTOCOBYEThCS a00 «IOPYLIEHH», a00 «IOPYIIEHHs 3aKOHIB 3 MHUTaHb ONOJATKyBaHHS Ta
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IHIIIOTO 3aKOHOJIaBCTBA, KOHTPOJb 32 JOTPHUMAHHIM SKOTO TOKIAICHWA Ha KOHTPOIIOKOYi
opranny». BuUxoasiun 3 1bOTO, 3QJIMINAETHCS HE3PO3YMUIMM, HABIIIO B3araii Oylo BBOJWTH
MOHATTS «II0JATKOBE IIPAaBOIIOPYILICHH).

[Ipy 1pOMy, IUIKOM 3pO3yMUIMM € Te, IO TaKi BHUIU FOPUIUYHOI BiJAMOBIIAIBHOCTI, SK
KpUMIHAJIbHA Ta a/IMiHICTPAaTUBHA, MAIOTh BJACHI MIJICTAaBH JUIS 3aCTOCYBAaHHS, 1 BBEICHHS
HOBHUX IOPUIMYHUX KOHCTPYKINH, 00’ €MHYIOUMX y cOO1 IMiJICTABU IEKUILKOX BHJIIB FOPUIUIHOI
BIJIMOBITAJTHOCTI CHIIBHUX €JUHAM 00’€KTOM BIUIMBY, HE € IPAaBUIBHUM KpokoM. Jlo Toro x
[TomaTkoBHl KoJieKC YKpaiHu mepeadavae 3acTOCYBAHHS JIMIIE 3aXOJiB (PiHAHCOBO-TPABOBOI
BIJIMIOBITAJTHOCTI, 1110 3YMOBJIIOE HEOOXIHICTh OUTBII YITKOTO 3aKPITUICHHS iX MiICTaB, IKUMHU
1 € MOAATKOBI MPABOMOPYIIIECHHS.

Jlo Toro  mpW BU3HAUYEHHI MOJATKOBOTO IPABONOPYLICHHS, SK IMiJCTaBU (hiHAHCOBO-
MPaBOBOI BIAMOBIIAIIBHOCTI, BCE X TaKH MOTpeOye 3aKkpiluieHHs oO3HaKa BUHHOCTI. Ciif
3a3HAYMTH, IO POCIMCHKE IMOAATKOBE 3aKOHOMABCTBO € OUIBII MPOTPECHUBHUM Y IbOMY
nutanHi. Y crarti 106 IlomatkoBoro komekcy P® momatkoBe mpaBOMOPYIICHHS
BU3HAYAETHCS, SIK BYNHCHE BUHHE MPOTUIIPaBHE (Y TOPYIISHHS 3aKOHOIaBCTBA PO MOAATKH 1
300pu) mistHHS (it @00 OE3/IsIbHICTD) TJIaTHUKA TOATKiB, TOJaTKOBOTO areHTa abo 1HIINX
oci0, 3a sfIKe KOJEKCOM BCTaHOBIIEHA BiAmoBinanbHicTh. Yacturoro 1 crarti 108 ITomatkoBoro
koaekcy PD BcTaHOBIIOETHCS, 110 0c00a BBAXKAETHCS HEBUHYBATOIO Y BUMHEHHI MOAATKOBOTO
NPaBONOPYIICHHS, MOKM ii BUHHICTH HE Oyae JOBeACHA B mependadeHomy ¢enepaabHIM
3aKOHOM MopsAKy. Ocoba, sika MPUTATAETHCA 0 BIANOBITAIBHOCTI, HE 3000B’s13aHa JTOBOJAUTH
CBOIO HEBMHYBATICTh y BYMHEHHI IMOJATKOBOrO TpaBoropyiieHHs. OO0B 30K 3 JOBEICHHS
0o0cTaBWH, 10 CBIIYATh MPO (PaKT MOJATKOBOTO MPABOMOPYIICHHS 1 BUHHICTH 0COOU B HOTO
BYMHCHHI, TIOKJIAJIA€ThCS HA TIOJJaTKOBI opranu. HenepeOopHi CyMHIBH Y BUHYBATOCTI 0COOH,
AKa MPUTATAETHCSA 10 BIAMOBIJANIBHOCTI, TIIyMayaThCsl HA KOPUCTH L€l ocodu. Y crarti 110
BU3HA4YalOThCs (opmMu BUHM, a y crarTi 111 oOcTaBWHM, IO BUKIIOYAIOTH BUHY OCOOH Y
BUMHEHHI MOAATKOBOTO MPABOMIOPYIIICHHS.

Buxopsiun 3 11poro, o4eBuIHO, 110 B Pocilicekii deneparii gie nmpe3ymmilisis HEBUHYBATOCTI
IUTATHUKIB TOJATKiB, CHOPMOBAHHMI MeXaHI3M BH3HAYEHHS BUHH OCOOHW, IO BYMHHUIA
MOJaTKOBE MPABOIMOPYIIEHHS, BpaXxOBaHl MIJCTaBH, 3a SIKUX 0coOa He MOXke OyTH BU3HAHA
BUHHOIO Yy BYMHEHHI [OJaTKOBOTO IMPABOMOPYIICHHA. Yci Il  (akTopu CHPHUSIOTH
HNIATPUMAHHIO T[PUHLIMITY CHPaBeIMBOCTI  (PIHAHCOBO-TIPABOBOI  BIANOBIAAIBHOCTI Ta

Ha mam mormsinm, neski TOJOXKEHHS POCIHCHKOTO ITOJAaTKOBOTO 3aKOHOJABCTBA MOXKHA
BpaxyBaTH NpU BJOCKOHAJIEHHI HAalllOHAJBFHOIO MOJATKOBOrO 3akoHoAaBcTBa. IloTpelye
HOPMAaTUBHOT'O 3aKpIIUIEHHS TOJIOBHA O3HaKa Cy0’€KTMBHOI CTOPOHU HOro CKJIaay — BHHA,
ajiKe 3a i BIICYTHOCTI, 5K 1 IHIIMX (paKyJbTaTUBHUX O3HAK, CyO €KTHBHA CTOPOHA MOBHICTIO
BUKJIIOYAETHCST 31 CKIIQAY MOJATKOBOTO IPABOMOPYIICHHS, IO, HAa HAall TOTISAL, HE €
OPUITYCTUMHM JUId  CKJaJiB MpPaBOMOpYIIEHb MYOJiYHOTrO TMpaBa, apke uepe3 1L
MOPYIIYIOTHCS HAMBaXKJIMBIILI IPUHLUIN — CIIPABEAJIMBOCTI Ta 1HIMBIIyali3alii IOpUINIHOT
BignoBigansHOCTI. [IpoTe, Oynpb siKi 3MiHM 3aKOHOJIAaBCTBA TIOBHHHI BiAOYBaTHCS Ha MiJACTaBl
rMHOOKMX HAYKOBHX JOCTIHKCHBb SBHINA, SKE TMOTPeOye 3aKOHOAABYOTO 3alpPOBAKEHHSI.
Buxongun 3 mporo, mpobiemMa BUHH B MOJATKOBOMY TIpaBi MOTpedye T0JaTKOBOTO
JOCTIIKEeHHS. 30KpeMa, MOBUHEH OYTH pO3poOIeHUI MOpSAIOK BU3HAYEHHS BUHU (DI3UUHUX
Ta IOPUANYHUX OCI0 — IJIATHUKIB IOJATKIB, BU3HAueHI (OPMH BHHU Ta OOCTAaBHUHH, LIO
BUKJTIIOYAIOTh BUHY OCOOM Y BUMHEHHI ITOTaTKOBOTO TIPABOTIOPYIICHHS.
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JINEH3YBAHHA SIK AIIMIHICTPATUBHO-TIPABOBUH 3ACIB
PET'YJIIOBAHHA Y COEPI MO3AIIKLJIBHOI OCBITH YKPATHH

Yopua B.I'., k.10.H., TOUEHT
FOci¢nai A.T.o., cTyaeHT

Hayionanvna axademis enympiwmnix cnpas (demidenkov@ukr.net)

VY po6oTi migHIMAETHCSA MUTAHHS MOHATTS «3aC00iB aIMiHICTPATHBHO-TIPABOBOTO PETYIIOBAHHS Y
cdepi Mo3amKUIBHOT OCBITHY», BU3HAYEHHSI MMOHATTS <JTiEH31s y cdepl Mo3amKiIbHOT OCBITHY Ta
CTaJiii JTiLEH3yBaHHS B OCTaHHIH.
Knouosi cnosa: nonamms «3acobié aOMiHICMpamusHO-npago8o2o pe2yiio8ants y cghepi no3auKiibHOT
oc8imuy, NOHAMMSL «iYeH3y8anus y chepi no3awKinbHol oceimuy ma ii cmaoiil.
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Yopua B.J., Ocupmn A.T.o. JIMHEH3MPOBAHUE KAK AJMUHUCTPATHUBHO-
[NPABOBOE CPEJACTBO PEI'YJIMPOBAHUA B CO®EPE  BHEHIIKOJIBHOI'O
OBPA30OBAHUS / HanmonanbHast akaieMis BHYTPEHHUX JIeN, YKpanHa
B pabote momHMMaeTcss BOIPOC IOHATHS «CPENCTB aMHHUCTPATHBHO-TIPABOBOTO PETYINPOBAHUS
B cdepe BHEMIKONFHOTO O0pa3oBaHUA», ONpEACNiCHHE TIIOHATHSA «IHIEH3MsI B  cdepe
BHEIIKOJIBHOTO 00pa30BaHUs» U CTAIMI JTUIEH3UPOBAHUS B ITOCIICTHEH.
Kniouesvie cnosa: nousmue «cpedcms aoOMUHUCMPAMUSHO-NPABOBO20 peyauposanus 6 cgepe
BHEUWIKOILHO20 00PA3068AHUAY, NOHAMUE (IUYEH3UPOBAHUE 8 CPhepe BHEUKOTILHO20 00PA306aHUAY U ee
cmaouil.

Chorna V.G., Yusifli A.T. LICENSING AS A MEANS OF ADMINISTRATIVE AND
LEGAL REGULATION IN THE FIELD OF ADULT EDUCATION / National academy of
internal affairs, Ukraine

Administrative and legal means in combination is an effective structural elements of the regulatory
activities of public authorities aimed at forming and development of public relations in various
fields (including in the field of school education).

Organizational and legal means in the field of adult education by means a series of legal
instruments (methods and techniques) through which the state affects social relations in the field of
adult education in order to meet health and public interest in providing educational services in
school educational institutions, and as the active development of this sector.

According to Article 1 of the Law "On licensing certain types of activities" legislator defines a
license as a document state that certifies the licensee to carry out said it kind of economic activity
during a specified period, subject to licensing conditions.

In turn, the license in the field of adult education state standard is a document issued by the
competent authority of the public administration, confirming the right to provide educational
services in school educational institutions, licensing and scope of adult education is a means of
regulating adult education that provides quality educational services in school educational
institutions within the state educational programs.

School educational institutions and other legal entities or individuals entrepreneurs start activities
to provide educational services after obtaining a license for the proceedings to provide educational
services, and separate structural subdivisions (branches, representative offices, etc.) out-of-school
— after licensing introducing them to license out-of-school. Licensing in the field of adult
education exercise Ministry of Education of the Autonomous Republic of Crimea and the
education authorities of regional, Kyiv and Sevastopol city state administrations. These authorities
have the right to verify the legality and validity of the accepted expert committees, regional expert
panels decisions on licensing.

It should be noted that the Ministry of Education and Science there management licensing and
accreditation. As part of this management has two divisions: the legal department and expert
department. Given the importance of this type of product regulation in the field of education,
particularly in the field of adult education, seen as necessary to supplement this management
licensing department. The work of the department will focus not only on the regulatory and legal
framework, but also the regulation of a wide range of issues which, because of their affiliation
within the scope of licensing, in particular in the field of adult education.

Key words: concept «means administrative and legal regulation in the field of non-formal education

the termy licensing in the field of adult education "and its stages.

Hapasi B YkpaiHi (yHKIIIOHY€ BeJIMKa KUIbKICTh MO3AIIKUIbHUX HaBYAIbHUX 3aKJIa/(iB PI3HUX
¢dopM BracHocTi. O/IHAK, HE3AJIEKHO B (POPMHU BIIACHOCTI, YMOBU HaJaHHS OCBITHIX MOCIYT
HeHabaraTo BiAPI3HAIOTHCS OJHI BiJl OJHUX, a SIKICTh MOCIYT 3aJIMIIA€ OakaTH Kparioro.
Pazom 3 TWM, MH BBaXa€EMO, IO BHUPINICHHS IIbOTO IMUTAHHS MOXIUBE 3a JIOTIOMOTOIO
BCTAHOBJICHHS BIJINOBITHUX KPHUTEPIiB 0 Mpolecy JileH3yBaHHSA y cdepl MO3amKiIbHOI
OCBITH.

OparMeHTapHO JOCTIKEHHS 11i€l MPOoOIeMH TOPKAIKCS JTOCITITHUKY aJIMIHICTPATUBHOTO ITpaBa
Ta Tmpouecy, 30kpema: B.b. Aeep’snoB, J[.M.baxpax, B.M.T'apamyk, B.K.Komnmnakos,
T.O. Konomoenp, O.B. Kyspmenko, /1. ITactyx, HaykoBui Teopii menaroriku: O.B. bukoBcbka,
B.B. Bepounpkuii, €.M. Meauncekuii, I'.IL Ilycrosit, T.I. Cymenko, T.M. LgipoB. Bognouac
CBbOTOJIHI aJIMIHICTPaTUBHO-TIPAaBOBOMY PETYJIIOBaHHIO Yy cepl MO3aIKUIBHOI OCBITH MPUILIEHO
HEZIOCTATHHO YBAaru.
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MeTo10 cTaTTi € JOCHIDKEHHS 3ac001B aJIMIHICTPAaTUBHO-TIPABOBOTO PETYyJIOBaHHA y cdepi
MO3AIIKITHHOI OCBITH, MTOHSTTS «IILIEH311» Ta CTaii JIIIeH3yBaHHS.

AJIMIHICTPAaTUBHO-TIPABOBI 3aCO0M B KOMIUIEKCI € OJHHUM 3 €(PEKTUBHHX CTPYKTYPHUX
€JIEMEHTIB PETYJSITUBHOI AISUTBHOCTI ITYOJIIYHUX OpraHiB, CHpsAMOBaHOI Ha (OpMyBaHHS i
PO3BHUTOK CYCIIJIBHHUX BITHOCHH y PI3HHUX Taly3sX (y TOMY 4Mciai ¥ y cdepi Mo3amKiibHO1
OCBITH).

[lin opranizamiiiHo-npaBoBUMH 3aco0amMu y cdepi mo3amkijibHOI OCBITH aBTOp po3yMie
CYKYIIHICTh NPAaBOBUX IHCTPYMEHTIB (CIIOCOOIB Ta MPUHOMIB), 32 JONOMOTOIO SIKHX AEp)KaBa
BIUIMBAE€ Ha CYCHUIbHI BITHOCHMHHU Yy cepl MO3aMKUIBHOI OCBITH 3 METOI 3aJ0BOJICHHS Ta
OXOPOHHU IyOJIIYHUX IHTEPECIB y MpOIeCi HAaJaHHS OCBITSHCHKUX IMOCIYT Y TO3aIIKUIBHUX
HaBYAJIBHUX 3aKJIaJ]aX, a TAKOK aKTHBHOTO PO3BUTKY 3a3Ha4eHOI cepH.

AHaJi3 YMHHOTO aJMIHICTPaTUBHOTO 3aKOHOJABCTBA 1 MPAKTUKH HOTO 3aCTOCYBaHHS Ja€
IiJICTaBH 3pOOWTH BHCHOBOK, IO JO aJMiHICTPAaTUBHO-TIPABOBUX 3aCO0IB PETYIIOBAHHS Y
cdepi Mo3amKiIbHOT OCBITH HAJICKUTH JIIIIEH3YBAHHS.

OCHOBHOIO METOI0 BHHUKHEHHS, 3MIHU 1 NMPUIHHEHHS MPaBOBIIHOCHH Y cdepi A03BUILHOI
CHUCTEeMH € MIATPUMKA CYCHUIbHOT O€3MeKu IIISXOM HaJaHHS J03BONY CyO’€KTOBI Ha
3MIACHEHHSI TICBHUX i, HAUICHHS HOTo MEeBHUMH MTOBHOBXCHHSIMH. J103B1I y 1IiHi crucTeMi —
[CHTPAILHHUN €JIEMEHT (SAPO0) — TOMY i cUCTeMa 3BeThCs 103BUIbHOIO [ 1, ¢. 374].

OpnuM 3 BUIIB JEep>KaBHUX JIO3BOJIIB € JIIEH3id, sIKa OTPUMYETHCS dYepe3 BIAMOBIIHY
MIPOIEAYPY — JIICH3YBaHHSI.

Jlinen3yBaHHs — 1ie BUAaya, nepeoopmiieHHs Ta aHyJIIOBaHHS JiLEH31i, Bugada AyOIiKkaTiB
JIEeH31H, BEACHHS JIICH3IMHUX CIPaB Ta JIIEH31HHUX peecTpiB, KOHTPOJb 3a A0JCP KaHHIM
JieHsiataMu  JIEH3IHHUX YMOB, BHUAAa4Ya PO3NOPS/DKEHb MPO YCYHEHHS IOPYIICHb
JIIEH31HUX YMOB, a TAKOX PO3MOPSKEHb PO YCYHEHHS MOPYLICHb 3aKOHOIABCTBA Y cdepi
Jinen3yBaHHs [2].

Merta ninieH3yBaHHS — 3a0€3ME€UeHHsI €JMHO1 Iep>KaBHOI MOJITUKH Y 11H cdepi, a TAaKOXK 3aXHUCT
OCHOBHMX €KOHOMIYHHMX 1 COIllalbHUX 1HTepeciB TpoMansH. [OJOBHUM 3aBIaHHSIM
TIIEH3yBaHHA € 3aXMCT OCHOBHHUX IHTEPECIB JepXkKaBH, il TPOMaJSH MUIIXOM yYCTAHOBIICHHS 3
OOKYy Jiep>KaBH MEBHUX YMOB 1 MPaBUJI 3A1MCHEHHS OKPEMHX BUIIB TOCTIOAAPCHKOT ISITEHOCTI.

V cydacHill npaBoBiif cucteMi YKpaiHU NOHATTS “NileH3yBaHHS HAa0yJ0 3HaYEHHS MOX1IHUX
BiJl IIbOTO CIIOBA AaHMIIMCHKUX, (PaHIY3bKHX, HIMEUBKUX CIHiB, SKI MEPEKIATaIOThCS SIK
JIO3B1.

JUSUTBHICTh  YIIOBHOBAXEHMX IyOJIUHUX OpraHiB y paMKaxX HpaBOBIJIHOCHH JiL€H3YBaHHS
MOJISITAa€ B JIEPKABHOMY IiITBEP/KEHH1 3aKOHHOCTI BXOJDKEHHS Cy0’€KTa NMPaBOBITHOCUH Y
BIJIMOBIAHI B3a€EMOCTOCYHKM, Yy HaJlJIEHHI CYO’€KTIB CHEliaJlbHOI IPaBO3JATHICTIO 1
BU3HA4eHHI i1 MeX y cdepi aii 3aranpHoi 3a00poHM a0 JieriTuMaliii npaBo3AaTHOCTI Yy cdepi
i1 TOKabHOi 3a00pOHU MPH 3araJiIbHOMY J103BOJII.

O0’exTaMu TTPaBOBITHOCHH JIIIEH3YBAHHS BUCTYIAIOTh CHEIadbHI JO3BOJIH, IO BUAAIOTHCS B
KO’)KHOMY KOHKPETHOMY BUMAKy [3, c. 48].

Ha nymky A.l. Huxompkoi, “peaqbHUM 3MICTOM JIIIIEH3YBAaHHS € OpraHi3aliifHO-KOperyoyHii
BIUIMB JEp>KaBH Ha KepoBaHWM 00’€KT... JlileH3yBaHHS € OnHI€l0 3 (YHKINH JEpKABHOTO
yIIpaBJIiHHSA, TOOTO OJHUM 13 HaHOUIBII 3arajlbHUX 1 TUIIOBHX CIIOCOOIB BIUIMBY JEp’KaBU Ha
Cy0’€KTiB, 1II0 TOCTIONAPIOIOTH . AJie, y TOH ke Yac, 3MICT TaKOTo BIUIMBY Ta HOT0 HAaCIiAKiB
11 00’ €KTIB, Yy BIIHOIIECHHI SKUX BiH 3/{IHCHIOETHCS, HE PO3KPUBAETHCS.

Ha nymky IO.A. TuxomupoBa, IilleH3yBaHHS — ocoOiuBa mpoueaypa odimiiHoro
3acBiJUEHHS (BU3HAHHS) INpaBa TOCMOAAPIOIOYOr0 Cy0’€KTa Ha BEICHHS IE€BHOTO BHIY
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JISUTBHOCTI 3 0P KaHHSAM MPaBHII, HOPMAaTHBHUX BUMOT Ta CTaHAapTiB [4, c. 422].

Cy0’exTamMu MPaBOBITHOCHH JIIIIEH3YBAHHS € YIIOBHOBAXXCHHI OPTaHM YIPABIiHHSA, 10 CBOEIO
JISTIBHICTIO BUPAXKAIOTh CYCIUIBHI 1HTEpECH JACp)KaBH B KOHKPETHO-BH3HAUCHUX cdepax
CYyCNUIBHUX BIAHOCHH, 1 CYy0’€KTH, IO TOCIOAAPIOIOTH, €KOHOMIYHA MiSUTBHICTH SKHX €
00’€KTOM JIep>KaBHOTO KOHTPOJIIO.

3rigno 3i cr.1 3akony «IIpo jileH3yBaHHS MEBHUX BUIIB TOCIOAAPCHKOI MisIBHOCTI» [2],
3aKOHOJIaBeIlb BU3HAYAE JIIEH3II0, SIK IOKYMEHT JIepKaBHOTO 3pa3kKa, SIKUH 3acBiIUye MPaBO
JireH3iaTa Ha MPOBa/PKEHHS 3a3HAYEHOT0 B HHOMY BHJTY TOCTIOAAPCHKOI TiSUTBHOCTI TIPOTATOM
BU3HAYECHOT'O CTPOKY 32 YMOBU BUKOHAHHS JIIICH3ITHUX YMOB.

OTxe, mileH3is — 11e JOKyMEHT JISPKaBHOTO 3pa3Ka, BUJIAHUN YITOBHOBAKCHUM OPTaHOM, SIKHIA
BUCTYIIA€ B POJIi MOPYUYHTEIISE HOTO BOJIOAAPS, 1 3aCBIAUY€E NMPABO HA MPOBAHKEHHS 3a3HAYEHOTO
B HbOMY BHY JisUTbHOCTI, BUKOHAHHS [ICBHUX Jiif a00 BUKOpUCTaHHs pas [4, ¢. 57].

VY cBoto uepry, mineH3is y cdepi mo3akiabHOT OCBITH — ye 0OKYMeHmM 0epICABHO20 3PA3Kd,
BUOAHULL YNOBHOBANCEHUM OP2AHOM NYONIUHO20 YNPAGIIHHSA, WO 3ACEI0YYE NPABO HA HAOAHHS
OCGIMHIX NOCAYy2 6 NO3AWKIIbHOMY HABYANbHOMY 3aK1aodi, a IilleH3yBaHHA cdepu
MO3AIIKIBHOI OCBITH — ye 3acib pe2ynto8aHHsa NO3AWKIILHOI 0c8imu, KUl 3abe3neyye aKicHe
HAOAHHs OCGIMHIX NOCNYe 8 NO3AUWIKIIbHUX HABUANbHUX 3AKNA0AX, ) Medcax OCBIMHIX
0epAHCABHUX NPOSPAM.

VY Ilocranosi Kabinery MinictpiB Ykpainu Big 08 cepmus 2007 poky Nel019 nepenbaueno,
10 JIIEH3YBAaHHIO MiJISITa€ OCBITHA MISTIBHICTB Yy c(epi MO3aMKUIBHOT OCBITH 32 XYI0KHBO-
€CTeTUYHUM, TYPUCTUYHO-KPA€3HABUMM, EKOJIOIO-HATypaliCTUYHHUM, HAyKOBO-TEXHIUYHUM,
JOCIITHUIBKO-€KCIEPUMEHTAIBHUM,  (PI3KYJIbTYPHO-CIIOPTUBHUM  a00  CIIOPTUBHUM,
BICHKOBO-TIATPIOTUYHUM,  0i0sioTeyHO-0i0miorpadiuaum,  comiaabHO-peadimiTaniiHuM,
03/I0pOBYMM Ta TyMaHITapHUM HarpsiMamu. 3 OIJIsAy Ha Te, 110 BUOIp HANpPsIMKIB OTPUMAaHHS
MO3AIIKUTBHUX MOCIYT YK€ BEIHKHUH, 11 1a€ 3MOTy BceO14o MiIidTH 10 BUOOPY OTpUMAaHHS
Oa’kaHUX 3HaHb, YMIHb Ta HABUYOK CY0’€KTaMH, K1 OTPUMYIOTh MO3AIIKUIbHY OCBITY.

[To3amkinapHI HaBYAIbHI 3aKJIaM Ta 1HII IOPUAMYHI 0coOM abo ¢(i3uyHi ocoOu — cy0’eKTH
HiAIPUEMHUIBKOT TISTIBHOCTI — PO3MOYHUHAIOTH AisUTbHICTH 3 HaJaHHS OCBITHIX MOCTYT MiCTs
OTPUMAaHHS JIIEH31i I TPOBA/PKEHHS [ISJIBHOCTI 3 HaJlaHHS OCBITHIX TIOCHYT, a
BIJIOKpEMJIEH] CTPYKTYpHI miapo3ainu (¢hinii, NpeacTaBHULTBA TOIIO) MO3AIKIIEHOTO
HaBYAJIbHOTO 3aKJIafy — MicCHs TMPOBEJCHHS JILEH3YBaHHA 3 BHECEHHSAM iX [0 JileH3ii
MO3AIIKIJIFPHOTO HABYAJILHOTO 3aKJIay.

Jlinen3yBaHHs y cdepi MO3aMKIIBHOT OCBITH 31HCHIOIOTh MiHICTEPCTBO OCBITH ABTOHOMHOI1
PecnyObniku Kpum Ta opraHm ympaBiiHHS ~ OCBiTOI0  obOsacHuX, KwuiBcbkoi Ta
CeBacTonoabChKOi MICBKUX JAepkaaMiHicTpami. LI opranum wmaroTh mpaBo mepeBIpsATH
3aKOHHICTh Ta OOIPYHTOBAHICTh MPUUHATUX EKCIEPTHUMHU KOMICISIMH, PperioHaJbHUMHU
eKCIEePTHUMHU PaJaMH pillieHb 3 MUTaHb JIIEH3yBaHHS.

BapTo 3BepHyTH yBary Ha Te, 10 Npud MIHICTEPCTBI OCBITH 1 HayKd ICHY€E YIpPaBIiHHS
JIIEH3YBaHHS Ta akpenuTamii. Y CKiIajai ynpaBiiHHS [JIIOTh JBa BIJJIUIH: HOPMAaTHBHO-
NpPaBOBUM BIJJII Ta EKCHEPTHUH BiAAul. 3 OMNIALy HAa 3HAUYIIICTh IBOTO BHUAY 3ac00y
peryntoBaHHs y cdepl OCBITH, 30Kpema 1 y cdepl MO3alIKIIbHOI OCBITH, BOadaeThCs 3a
JOLIIbHE JIOTIOBHUTH 1I€ YIpaBmiHHS Bimginom minensyBanHs. PoGorta Bimmimy Oyne
CIpsSIMOBaHAa HE JIMIIE HAa HOPMATHBHO-TIPABOBE 3a0€3MEUECHHs, aje 1 Ha pPEeryIroBaHHA
HIMPOKOTO KOJIa MUTaHb, K1 B CHIIy CBO€1 MPUHAJIEKHOCTI HAJIEkKaTh 10 chepu JIIEeH3yBaHHS,
30KpeMa 1y cdepi Mo3ankiabHOi OCBITH.

[To3amkinpHUI HaBYANBHUNA 3aKiajl, ¢izuyHa ocoba (Cy0’eKT MiANMPUEMHHUIIBKOL iSTBHOCTI)
M0JIa€ /10 BIATOBIIHOTO OpPraHy JIILEH3YBaHHS 3asBYy MPO MPOBEICHHS JIILIEH3YBaHHS, Y SKIN
3a3HAYAIOTHCS] BUJ OCBITHBOI MOCIYTH, JIIEH30BAaHUNM OOCIT Ta PEKBI3UTH MO3AIIKIIEHOTO
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HaBYaJIbHOI'O 3aKjany.

VY pa3i OTpuMaHHS TO3UTUBHOTO pE3YJIbTaTy BiJ OpraHy JiIEH3yBaHHS, MOTEHUIHHUI
MO3AIIKUIPHAN HaBYAIBHHUM 3aKiiaj, ¢hizudaHa ocoda — cy0’€KT MmAMpUeEMHUIIBKOT TIsUTBHOCTI —
BUYMHSIE PSII Aii 3 03HAHOMJICHHSI HACEJICHHS Ta JJIsl 3a0€3MeUeHHS 3/1iCHEHHS e(DeKTUBHOI Ta
SIKICHOT OCBITHBOI MisUTHHOCTI 3 BiATOBIIHOTO HAMPSAMY MO3AMIKIILHOI OCBITH. J[0 Takux miid
HajJeXaTh: 3a0e3MedYeHHS 3 BUKOPUCTaHHSAM €JEKTPOHHUX abo/Ta IpyKOBaHHMX 3aco0iB
MacoBoi 1HGoOpMaIi O03HAMOMJIEHHS TPOMAJICBKOCTI 3 MaTrepiajlaMH, IO CTOCYIOThCS
opranizaiii poOOTH 3 HaJlaHHS OCBITHBOI MOCIYT'H; MPOBEAEHHS MPOTATOM MEBHOTO CTPOKY,
aJie He MEHII SIK JIBa MICSIIi, 3aX0/IiB MO0 MPUBEACHHS KaJApOBOTr0, HABYAILHO-METOAHMYHOTO
Ta MaTepialbHO-TEXHIYHOTO 3a0€3MEeUeHHS OCBITHBOI MOCIYTH Y BIAMOBITHICTH 10 BHUMOT
minensyBanHs. Ilicng miel mpouenypw IUPEKTOp MO3AIIKUIBHOTO HAaBYAJIBLHOTO 3aKIIady,
¢di3uyHa ocoba — cy0’€KT MiANPUEMHHIIBKOI TISTILHOCTI — MMCHMOBO MOB1IOMJISIIOTh OPraHOBI1
JIIEH3YBaHHS NIPO 3JIIHCHEHHS 3a3HAYEHUX 3aXO0JIiB Ta PO CBOKO TOTOBHICTH J0 MPOBEICHHS
TIIeH31IHOT eKCTIePTH3H.

Tepmin nii mineH3ii Ha HaJaHHSA OCBITHIX MOCIYr y cdepi MO3AIIKUIBHOI OCBITH IS
aTeCTOBAaHUX MO3AIKUIBPHUX HABYAJIbHUX 3aKJaiB BIAMOBIZa€ TepMiHy Aii CBiIOLTBa MPO
aTecTallro.

Y pa3i BiAMOBM Yy BHJAaui JileH31li HaBYadbHUN 3aknan, ¢(izmuHa ocoba — cy0’ekT
MiIPUEMHUIBKOT AISUIBHOCTI Ma€e MpaBO Ha MOBTOpHE JIILIEH3YBaHHS, ajie HE paHille, HiX
qepe3 piK MiCist IPUUHATTS PIIEHHS PO BiMOBY.

Opnniero 3 ¢opM 3IIHCHEHHS ACPKABHOIO KOHTPOJIIO 32 JISUTBHICTIO IMO3AIIKiIBHUX
HABYAJIbHUX 3aKJIaJ(iB € BCTAHOBIEHHS JIIEH31HHUX yMOB. Tak, JileH31iHI YMOBU HaJaHHS
OCBITHIX MOCIYT y cdepl MO3amKiIbHOI OCBITH BU3HAYAIOTh MIiHIMaJIbHI BHUMOTH JIO
HaBYaJIbHO-METOJMYHOTO, MaTepiaibHO-TEXHIYHOI0, KaJpOBOTO Ta  iH(GOpMAaIiiHOTO
3a0e3neyeHHs cy0’ €KTiB, AKi Ha/Ial0Th OCBITHI MOCIYTH Yy cepi MO3aMKiIbHOI OCBITH.

KonTpons 3a 1oTpuMaHHsIM JIIIEH31MHUX YMOB 3/1ICHIOIOTh OpIraHu JIIeH3yBaHHs, Jlep:kaBHa
IHCTIeKIIisI HaBUAIBHUX 3aKJaJiB, MIHICTEPCTBa, IHII IEHTpalbHI Ta MICIEBI OpraHu
BUKOHABUOi BIIQJM, OPTaHM MICIIEBOTO CaMOBPSAYBaHHS, IO MAalOTh Yy MiANOPSAKYBaHHI
MO3aIIKIIbHI HAaBYAJIbHI 3aKJIaJH, 1 BIACHUKMA HAaBUAJIBHUX 3aKJIaIB HUISIXOM IPOBEICHHS
TUTAHOBOI Ta TMo3arjaHoBoi mepeBipku. [ImaHoBa mepeBipka AOTpUMAaHHS JIEH3IHHUX YMOB
MIPOBOAMTHCS HE YaCTillle, HIXK OJIMH Pa3 Ha piK.

3a pe3yiabTaTaMH TEPEBIPKU JAOTPUMAHHS JIIEH3IWHUX YMOB, OpTaH JIIIEH3yBaHHS Mae
IpaBO: BHJABaTH TO3ALIKUIBHOMY HaBYAJbHOMY 3aKjajay, BIIAaCHUKAaM MO3AIIKUIBHUX
HaBYAJIbHMUX 3aKyafiB abo ¢i3uuHil 0cobi — Cy0’€KTy MiANPHUEMHHUIBKOI isIIBHOCTI
PO3NOPSAIKEHHS PO YyCYHEHHS (akTiB TMOPYIIEHHs JILEH31HHUX YMOB a0o aHy/lIIoBaTH
JIEeH3i10.

[TincTaBamu 715 aHy/MIOBaHHS JileH3il €: 1) BiAMOBiIHA 3asBa MO3aMIKIIFHOTO HABYAILHOTO
3aknany abo ¢izuyHOi ocobu — cyO’eKTa MiANPUEMHULBKOI AiSUIBHOCTI; 2) MOpYIIEHHS
JIIEeH31MHUX YMOB, SIKi HE MOXYThb OyTH YCYHEHI HpPOTSITOM TpPhOX MicAliB; 3) akT Mpo
MOBTOPHE MPOTATOM POKY HMOPYLICHHS JILEH31HHUX YMOB a00 BHMOT iHIIMX HOPMaTHBHO-
MPaBOBUX aKTiB; 4) pIIIEHHS NPO MNPUIHMHEHHS ISUIbHOCTI MO3AIIKUIBHOIO HAaBYaJIbHOTO
3aKJIaay; 5) aKT Mpo BUSBIEHHS HEJOCTOBIPHUX BIOMOCTEH y NOKyMEHTax, MOAAHUX JUIs
OTpUMaHHS JIiLeH31i; 6) aKT Mpo BCTAaHOBJEHHA (DAaKTy HAJAAHHS OCBITHIX MOCIYT 3a JIEH31E0
(i xomi€r), mepenaHo IHIIN MOPUIMYHIM 0co01 abo ¢i3uuHil 0cobi — CcyO’eKTy
HiANPUEMHUIIBKOT JISTIBHOCTI; 7) aKT NMPO HEBUKOHAHHS PO3MOPSDKEHHS II0A0 YCYHEHHS
(dakTiB MOpYIIEHHS JINEH31HHIUX YMOB, BUMOI HOPMAaTHBHO-IIPABOBUX akTiB; 8) akT Ipo
CTBOPEHHSI HaBYAJIIbHUM 3aKiajoM abo (i3M4HOI0 0CO00I0 — CyO’€KTOM MiJIPUEMHHUIBKOT
JISUTBHOCTI MEPELIKO]l JUIs MPOBEJCHHS WOTo HepeBipkH; 9) pillleHHs opraHy arectaiii mpo
BU3HAHHS TO3ALIKUIBHOTO HABYAJIBHOTO  3aKJajy, OKPEMHX HampsAMiB  MiATOTOBKU
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(cmemianbHOCTEH) HEATECTOBAHUMHU.

OTrxe, QyHKIS MeXaHI3My JiLEH3yBaHHS B YKpaiHi MOJSAra€ y BCTAHOBJIEHHI OCOOIMBOTO
JICP’)KaBHOTO KOHTPOJIIO 32 TaKUMH BHJAMHU MiINPUEMHHUIBKOI MiSTTBHOCTI, 3MIHCHEHHS SIKHX
MOB’s3aHO 13 3a0e3leyeHHsM IIpaB, CBOOOJ Ta IHTEpPECiB TpOMalsH, 30KpeMa 1 cdepi
MO3AIIKIJTBHOT OCBITH.

[Ipomec nminen3yBanHs y cdepi MO3amKiIbHOI OCBITH, HA HAIIy JTYMKY, MOJKHA MOJIJIUTH Ha
NEKUIbKA CTaIli.

Cranii minen3yBaHHs y cdepi MO3alKiIbHOT OCBITH:

I. IlopyiuienHsi crnpaBu NMpo OTpUMAaHHS JileH3li (I1ojaya 3asiBU O OpraHy JilEH3yBaHHS
IOJI0 3aHATTS IO3AIIKUIPHOK OCBITHBOK JiSUTHHICTIO 3@ BIATOBIIHUM  HAaNPSMKOM
(manpsimxamu); 11 Posrisin 3asiBM opraHom JiilieH3yBaHHS (O3HAHOMJICHHS 3 JJOKYMEHTaMH
MO3alIKIIBHOTO HABYAJIBHOTO 3aKJIaJly 100 MAaTePiaIbHOTO Ta KaJpOBOT0 3a0e3MeUeHHs IPU
3MIMCHEHHI OCBITHBOI iSJILHOCTI, TPOBEICHHs JineH3iiHoi ekcneptusun); III. Ilpuiinarrs
pimieHHss mpo BuAady abo HeBUIAdy JINEH31i Ha 3aifHATTA OCBITHBOIO JiSUTBHICTIO;
IV. OckapxeHHsI Ta OMNPOTECTYBaHHS MPUUHATOro pimeHHs (dakynbTaTUBHA CTajis);
V. Bunaua sinensii.

Posb  apMiHICTpaTUBHO-TIPaBOBHX 3ac00iB y cdepl MO3amKiIbHOI OCBITH IyXe 3HayYHa.
Bukopuctanas iHCTpyMEHTIB 3a0e3leuye 3aKOHHICTb, L0 TapaHTye€TbCs HOro BCeOIYHOIO
YPEryJIbOBAHICTIO, BCTAHOBJICHHSIM CHCTEMATUYHOTO KOHTPOJIIO 33 pealli3alli€lo 3axoliB
BIUTMBY. JlilleH3yBaHHS sIK 3aci® aJMiHICTPAaTHBHO-TIPABOBOTO PETYJIIOBAHHS Ma€ OJHY 3
TOJIOBHUX pOJIECH, aJKe 3a JOMOMOTOI0 JILIEH3yBaHHA (LUIIXOM BUIaul JileH3ii) Iep:kaBa
MO’KE 3aXMCTUTH OCHOBHI €KOHOMIYHI 1 COLIaJIbHI IHTEPECH TPOMAJISH.
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I[OJ0 CYTHOCTI J0O3BLJIbHOI CUCTEMU JOMYCKY /10 KEPYBAHHS
TPAHCIIOPTHUMMU 3ACOBAMMU

laBpwrok P.B., 3100yBau

3anopizbkuti HaYioHANLHUL YHI6EpCUmMem

VY crarti po3rNSHYTO NHTaHHS JO3BUIBHOI CHCTEMH JIONYCKY 10 KepyBaHHS TPAaHCIIOPTHUMH
3acobamu B YkpaiHi. BusHawatotbes mpoOieMu aaMiHICTpaTHBHO-IIPaBOBOTO CTAaTycy ocoOu y
cepi 3a0e3nedeHHs Oe3MeKu T0POXKHBOTO PYXY.
Knrouosi cnosa: 6esnexa 00podicHb020 pyxXy, O036IIbHA CcUCHEMd, AOMIHICIPAMUBHO-NPABOSULL
cmamyc.

lapumoxk  P.B. CVYIIHOCTb PA3PELIMTEJIbHOM CHUCTEMBI JIOIIYCKA K
YIIPABJIEHUIO TPAHCIIOPTHBIMU CPEJACTBAMM / 3amnopoxkckuil HalHOHAIbHBIH
YHUBEPCUTET, YKpauHa
B crathe paccMaTpuBAIOTCS BOIPOCHl Pa3pEIIMTENBHON CHUCTEMBI JIOMYyCKa K YIPABICHHIO
TPaHCIIOPTHBIMU CPeACTBaMU B YKpauHe. OnpeeneHsl MpodieMbl aIMUHUCTPATHBHO-IIPABOBOTO
craryca juna B cepe 6e30MacHOCTH JOPOKHOTO TBHIKCHHSL.
Kniouegvie  cnosa:  6e30nacHocmev  0OPOJNCHO20 — OBUIICEHUsl,  PA3PEUWUMENbHAS — CUCTeMd,
AOMUHUCTPATNUBHO-NPABOSULL CIANYC.

Gavrylyuk R.V. THE ESSENCE OF THE PERMIT SYSTEM FOR ADMISSION TO THE
DRIVING OF VEHICLES / Zaporizhzhya national university, Ukraine

The article examines the permit system for admission to the driving of vehicles in Ukraine. The
author identified problems of administrative-legal status of the person in the field of road safety,
which are considered from the perspective of relations between the individual and the state and
individuals among themselves, within the development of "human-centric" ideology. Main
attention is paid to the study of the mechanism of administrative-legal regulation of social
relations. He stated that the legal order in the field of road safety is established using prescriptions
and prohibitions. The features inherent in the licensing system as a means of administrative-legal
impact on social relations in the field of road safety. The main types of permit system are the
registration, certification, licensing, permitting. There is the detail analysis of the provisions
granting the right to drive vehicles. The conditions for granting the right to drive vehicles are
analyzed. The analysis of the problems in the training of citizens to obtain the right to drive
vehicles is made. At the same time the author indicates that the profession of driver is one of the
most popular and accessible, because the rationale for the restrictions and conditions for the
deprivation of this right affect most of the population. It is presumed that the formation of the
administrative-legal status of a Ukrainian citizen should take place from the perspectives that arise
in connection with the socio-political changes in the country.

Key words: road safety, licensing system, administrative and legal status.

B aBapisx Ha aprouumsixax cBiTy mopiuydHo ruHe 1300000 momedt, 6mau3bko 50 MiH. 0ci
OTPUMYIOTh TPABMH, SIKI MPU3BOSTH /10 1HBAJIIHOCTI. YKpaiHa 3a piBHeM cMepTHocTi Bia JTII
nocijiae 1m’sire Micue B €Bpomni. Y Haiiil kpaiHi mopoky BinOyBaetbes Mmaibke 200 tuc. JITTI, 3
HUX 26 TUC. — 3 TUIECHUMH YIIKOJKeHHAMHU. KoxkHa Tpers 3arubia ocoba — MoJoia JIFOAMHA
BiKOM J10 29 pokiB. 3a ouiHkamu BceecBiTHROrO GaHKy, BTpaTu yKpaiHcbkoi ekoHomiku Bif JITTI
MIOPIYHO CATAIOTh 5 MIIPJI. TOJIapiB.

3a pOKHM He3aJIeKHOCTI B YKpaiHi CTBOPEHO BIANOBIHY HOpPMAaTHWBHY 0a3zy Ta opraizauiiiHy
CTPYKTYPY, IO 3a0€3MeuyloTh O€3MeKy JTOPOKHBOTO PYXy. 3 MOMEHTY MPUNHSATTSA 3aKOHIB Ta
CTBOPEHHsI OpraHi3allifHUX CTPYKTYp BHECEHO YHCJIEHHI 3MIHM Ta JIONOBHEHHS 10 YWHHOIO
3aKOHO/IaBCTBA Ta y CTPYKTYpY ¥ (YHKILIOHAIBHY CIIPSIMOBAHICTh OpraHiB, SIKI 3a0€3MEeUyIOTh
0e3reKy JOpOKHBOTO PYyXy. 3iMCHIOBAIMCS CIpOOW 3aKOHOMABIA SIK JOepasi3yBaTH, Tak i
MOCWJIUTH a/IMIHICTPAaTUBHY BiJNOBIAAIBHICTh 32 MOPYIIEHHS y Wil cdepl, OAHAK CYTTEBUX
MO3UTUBHUX 3pYILEHB 11€ HE JaJI0.

3 orsily Ha piBEHb PO3BUTKY COLIABHO-TIONITUYHUX 1 I€P>KaBOTBOPUYUX MPOIIECIB, PO3BUTOK
TIOIMHO-LIEHTPUCTCHKOD» 171€0NI0T1{, 3riIHO 3 KOO JepikKaBa Mae€ «CIYKUTH» 1HTepecam
rpoMajisH — IMIIIXOM BCeOIYHOro 3abe3medeHHs mpaB 1 cBOOOJA Ta 3aKOHHUX I1HTEpECIB,
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IPOBiHA POJIb Y HUX BIIBOJUTHCS SK IPOMAJSTHCBKOMY CYCHIIBCTBI 3arajoM, Tak 1 OKpeMii
0co0l — TpOMaASHUHY 30KpeMa. AIMIHICTPATHBHO-TIPABOBUU CTAaTyC OCOOM BimoOpaxkae
B3a€MOBITHOCHHH OCOOH 3 JIEPKABOIO Ta IHAUBIAIB MiX c00010, sIKi 3adikcOBaHI B IOPUIUYHIN
dopmi mpaB, cBoOOM Ta 000B’s3KiB. Came 3 TaKWX IMO3WIINH HaMH 3IIHCHIOETBCS CIpoda
PO3KPUTH CYTHICTh aAMIHICTPaTHUBHO-TIPABOBOTO CTaTycy ocobu y cdepi Oe3neku
JIOPOKHBOTO PYXY, SK BIAMOBITHOTO PEXUMY «(DYHKIIOHYBAHHS CYCHUIBHUX BIJIHOCHH, IIIO
BUHUKAIOTh Y MpPOLECI MEPEeMIlIeHHs JIIOJeH 1 BaHTaXiB 3a JOMOMOIOI0 TPAaHCIIOPTHUX
3ac00iB, sKi 3a0e3MeuyroThCs KOMILIEKCOM TPAaBOBHX 3ac00iB  BIUIMBY, 3 METOIO
HOTIEPEDKEHHS T0POKHBO-TPAHCIIOPTHUX MPHUT0Jl, 3MEHIIEHHS KUIBKOCTI MOPYIICHb MPaBHII
JOPOXHBOTO pyxy» [1, c. 23].

3aranbHOTECOPETUYHI MUTAHHS, ITOB’s3aHi 3 Cy0’€KTaMU IIpaBa Ta MPABOBUM CTaTyCOM OCOO0H,
pO3TSAANNCA MpPeICTaBHUKAMU PAASHCbKOI HAayKM Ta B CYYaCHUX JOCHIJIKEHHSX
C.C. AnekceeBa, J[.A. KepumoBa, M.I. Ko3w6pu, A.M. Komnonmis, B.B. Komneitunkosa,
M.I'. Mary3oBa, I1.M. PabunoBuua, O.®. CkakyH. IluTaHHS aamMiHICTpAaTHBHO-IIPABOBOTO
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MeTo10 cTaTTi € JMOCHIDKEHHS MEXaHi3My aJMiHICTPAaTHBHO-IIPAaBOBOTO pETYIIOBaHHS
CYCHUIBHUX BIHOCHH, JO3BUIBHOTO XapaKTepy BiTHOCHH 3 HAJaHHS CIICLiaJBHOTO TpaBa,
SIKAM € TIPaBO Ha KEPYBaHHS TPAHCIIOPTHUM 3aCO00M.

Hopmu anminicTpaTuBHOTO paBa, sKi 3M1HCHIOIOTH PETYISATHBHY (PYHKIIiI0, BHKOPUCTOBYIOTh
MEBHY KIUIBKICTh MPaBOBHX 3ac00iB Ta CHOCO0IB, SIKI PEryjirol0Th BIUIMB LUX HOPM Ha
YIOPaBIiHCBKI BIJIHOCHMHM, Ha TMOBEIIHKY iX YYacHHKIB, $IKI 00 €IHYIOTbCS MOHSTTAM
MEXaHI3My aJIMiHICTPATUBHO-TIPAaBOBOIO PETYJIOBAaHHS CYCHUIBHUX BIAHOCHH. MexaHi3M
aJMIHICTPAaTUBHO-TIPAaBOBOTO PETYyJIOBaHHA — 1€ CYKYHNHICTb IIpaBOBHUX 3aco0iB, 3a
JIOTIOMOTOI0  SIKUX 3/IHCHIOETbCS IPABOBE PETyJIOBaHHSA CYCHUIBHMX BIIHOCHH Yy cdepi
aJIMiHICTPaTUBHOTO paBa [2, c. 32].

VY 3arajgbHONpUIHATOMY pO3yMiHHI, Meron (Big rp. methodos) — 1) croci® mi3HaHHS,
JIOCITi/PKSHHST SIBUILL TIPUPOJIH 1 CYCIIUTBHOTO KHTTS; 2) MpuiioM uu crioci6 aii [3, ¢. 315]. ¥V Haymi
COIIIOJIOTIT METO/T BU3HAYAETHCS SIK CIIOCIO qocsirHeHHs meTH [4, ¢. 373].

AJe Ko METOJ — 1€ epeAyCiM CIociO JOCATHEHHSI METH, TO 3MICTOBHE 3HAYEHHS CIIOCO0Y
B Cy4acHil yKpaiHCBbKili MOBI OTOTOXKHIOEThCS 200 3 mpuitomMamMu i 3acobamu 4oro-HeOyb [5,
c. 57], abo 3 miero abo CHCTEMOIO JIiHd, SIKi 3aCTOCOBYIOThCS IIPH BUKOHAHHI OY/1b-5KOi pOOOTH,
IpH 3/1iCHEeHH] Yoro-uedy s [6, c. 755].

Tak, C.B. KiBanoB mig MeTogoM MpaBOBOTO PEryIIOBAaHHS PO3yMi€ CYKYIHICTh MPAaBOBHX
3ac00iB Ta CcHoco0IB 3A1MCHEHHS aJMIHICTPATUBHO-IIPABOBOIO PETYJIOBaHHS CYCHUIBHUX
BigHocuH [7, c. 8], B.b. ABep’sHOB miJ METOJOM IPABOBOTO PETYJIIOBAHHS PO3yMi€
CYKYyNHICTh TEBHUX 3arallbHUX 1 CIHOeliaJbHUX CHOCO0iIB, M0 BHUKOPHCTOBYIOTHCS
3aKOHOJIABIIEM JIJIs 3a0€3MeUeHHs PEryITIOr0UO0i il HOpM aaMiHicTpaTHBHOTO mpasa [8, c. 73].
OTxe, BUIIIE3a3HAUYCHE J1a€ MOXKIIMBICTh PO3TIIAIATH OyIb-sIKUNA METO/ HEe3aleKHO BiJ chepu
3aCTOCYBaHHS SK CYKYIHICTh TMPHUHOMIB, 3ac00IB 1 CIOCO0OIB, IO 3aCTOCOBYIOTHCS IS
JOCSATHEHHS! KOHKPETHOT IT1Ti.

VY BITUM3HAHIN Teopii iep>KaBu 1 paBa NPUMHITO BUAUIATH Ba NEPBUHHI METOAM MPABOBOTO
pEryJIoBaHHs, OJMH 3 SKUX BUKOPUCTOBYETHCS B Tally3siX MyOJiUHOro ImpaBa, IHIIUN —
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npuBatHoro. Sk 3a3Hauae O.I. MukoneHko, 1mo TpaHCPOpPMYyIOUUCH i3 3araibHUX (06a30BUX)
METO/IIB MPABOBOI'O PETYJIIOBAHHS B Taly3€Bi, KOXKEH 3 IIUX METOiB HaOyBae crenudiaHux
TOHIB, YHIKaJbHUM HaOlp MpuiOMIB 1 crocoOiB mpaBoBoro perymoBaHHa. Came TOoMy B
IOPUIMYHINA JTiTepaTypi MOXXHAa BUAUIMTH TPH TOHSATTS METOJla IPABOBOTO PETYIIOBAHHS:
3arajlbHUM METOJl TPAaBOBOI'O DETYJIIOBAaHHS — CYKYIHICTh TNPHUHOMIB, CIIOCO0IB, IO
3aKpiIvIeH] B IIpaBi Ta IpUTaMaHHI BCI CHCTeMI MpaBa Y KpaiHu; Tally3€BH METO] IPAaBOBOTO
PETYIIIOBaHHS — CYKYITHICTh TPUHOMIB, CIIOCOOIB 1 3ac00iB, IO 3AIMCHIOIOTH PETryITIOBAHHS
CYCIUIBHUX BIJHOCHH Yy MeXaxX BIIMOBITHOI Tajy3l IpaBa; caMm Mo co0i METOJ MpPaBOBOIO
pETYIIOBaHHS, KU MOAUIAIOTh HA IMIIEPATHBHUI Ta MUCIO3UTHBHUI meromu [9, c. 290].
CTOCOBHO aJMiHICTPAaTUBHO-TIPABOBOTO PETYJIOBAHHS MOXHA BHJIUIMTH TaKi OCOOJMBOCTI,
SIK1 BAKOPHCTOBYIOTBCS JUISl IBOTO METO/IH:

[To-nepire, 1y1st MexaHi3My aIMiHICTPaTUBHO-IIPABOBOTO PETYJIIOBAaHHS HANOUIBII XapaKTepHi
MpaBoOBi 3acobm posmopsiauoro xapakrepy (mpumnucu). CBiii Oe3mocepenHiidi MPosiB BOHU
3HAaXOIsTh B TOMY, IO OJHIH CTOPOHI BIJIHOCHMH HAJIA€ThCS IEBHUH OOCST IOPHIUYHO-
BJIACHUX ITOBHOBAXXEHb, fAKi CIHpsMOBaHi (aapecoBaHi) iHmINA cTopoHi. OCTaHHA Mae
MiKOPUTHUCS TIPHUITACAM, SKi CIIPSIMOBaHI HOCIEM PO3MOPSIYHUX MpaB. Taki MOBHOBAXXCHHS HE
MOXYTh 3HAXOIUTHCS B PO3MOPSIKEHHI 000X CTOPiH, TOMY IO B LIbOMY BHIIaJKy BOHH
CTalOTh PIBHOIPABHUMH Cy0’ EKTaMHU.

[lo-gpyre, s$K HaCHiIOK, 3a3HA4eHE HAMH aJMIHICTPATUBHO-TIPABOBE DPETYITIOBAHHS
nependadae OJHOCTOPOHHICTh BOJIEBHUSBJICHb OJHOTO 3 YYaCHUKIB BinmHOocHH. lle BmamHe
BOJICBHSIBIICHHST OJIHI€I CTOPOHM HE PIBHO3HAYHE BOJICBHUSBIICHHIO 1HIIOI CTOPOHH,
MOSICHIOETHCSI TUM, 0 IOPUIUYHO-BIIQIHI MPUITUCH BiJHECEHI 10 KOMIIETCHIIT BiMOBIIHUX
Cy0’€KTIB BUKOHABYOI BIIQJIH.

I[Io Tpere, y KOHKPETHHX YIPaBIIHCHKUX BIIHOCHMHAX, BPETYJIbOBAaHHUX HOpPMaMHU
aZIMIHICTPATUBHOTO TIpaBa, HAHOLIBII THIIOBUM € B3AEMO3B 30K MIDK KEpyHOUUM Ta
KEpOBaHUM: ab0 B KEPYIOUOro € TaKi MOBHOBAKEHHS, SKMX HEMAa€ B KEPOBAHOI CTOPOHU
(Hampukiaa, TpoMaasHUHA), a00 OOCAT TaKMX MOBHOBAXEHb Yy KEPYIOUOTO (HAMpUKIAd, Y
MiJUIeTJIOro opraHa myOmiuHoi Biaau). Binrak, ckiagaeTbcs TakUil MeXaHI3M IPaBOBOTO
pEryJIIOBaHHS, SIKUH HE € pe3yJbTaTOM B3a€EMHOTO (JOTOBIPHOIO) BOJIEBUSIBIEHHS 000X
CTOpIH (KEepYIOUHMX Ta KepoBaHUX). 3a3HadeHa OCOOJMBICTh, 30KpeMa, CBIIUUThH MPO Te, IO
aZIMIHICTPAaTHBHO-TIPABOBE PETYIIOBaHHS BUXO/I€ 3 HASBHOCTI JA€P>KaBHOI BIIAIHOI CTPYKTYPH,
MMOBHOBAKHOT BUPIITYBaTH B OJTHOCTOPOHHBOMY MOPSAKY, ajie BIAMOBIIHO 10 BUMOT 3aKOHIB
Ta aJMIHICTPATHBHO-TIPABOBUX HOPM, IHTaHHS, SKi BUHHKAIOTH Y MEXaX pEryJbOBaHHMX
yIPaBIiHCHKUX BiAHOCHH, HE3aJIEKHO BiJl TOTO, 32 YHEIO 1HINIATUBOIO BOHU BUHUKAIOTh.

[To-yeTBepre, yci 3a3Hau€Hl PUCH, SIKI XapaKTEpU3YIOTh METOJ aJMIHICTPaTHUBHOIO IpaBa,
OpOSIBIISIIOTbCA 1 B THX BHUMAJAKaX, KOJM aJMiHICTpAaTMBHO-TIPAaBOBUMHU 3aco0amu
PETYJIIOI0THCS BIAHOCHHU MailHOBOTO XapaKTepy.

[To-n’siTe, BNaJHICTh Ta OJHOCTOPOHHICTh, K HAMOUIBII CYTTEBI O3HAKM aJMIHICTPaTHBHO-
MPAaBOBOTO PETYJIIOBAHHSA, HE BUKIIOUAIOTh Y HEOOXIJHUX BUITaJIKaX JO3BLIBHUX 3ac00iB, y
pe3yabTaTi BUKOPUCTAHHS SKUX MOXYTb BHHUKHYTH MyOJIYHO-YNPABIIHCHKI BIJIHOCHHU
PIBHOCTI YYaCHHUKIB PETYJIHOBAHUX CYCIIJIBHUX BITHOCUH, aJI¢ BUKOPUCTAHHS JIO3BOJIIB TaKOXK
BKa3Yy€ThCAd aJMIHICTPAaTUBHO-NIPABOBUMH HOPMaMH, HANpPUKIAA, y BHUIJISAL BiAMOBIIHUX
JI03BOJIB.

Konkperusyroun 3arajibHi MOJOXKEHHS MPO CYTHICTh aJMiHICTPATHMBHO-TIPAaBOBOI'O METOIY
peryaioBaHHS CYCIUTPHUX BIJHOCHH, KOHCTaTyeMO HAsSBHICTh TaKWX MOXKIIHMBOCTEH
MIPaBOBOTO BIUIMBY, sIKI HUM CTBOPEHI, Ha CyCHiIbHI BifHOCHMHH. [lo-mepiie, BCTaHOBICHHS
MEBHOTO MOPAIKY Jiil — NpUMIKC A0 Iid Yy BIAMOBIAHUX YMOBaX Ta HalleXXHUM 4uHOM. [Ipu
[[bOMY TOpPYIIEHHS BCTaHOBJEHOTO MOPSJIKY HE OOOB’S3KOBO Hece 3a CO00I0 IOpPHANYHI
Hacmiaku. Hampukman, crarrero 38 KVYmAIl nmepenbavaroThCcsi TepMiHHM, Yy MEpiojl SKUX
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MOXYTh OYTH HaKIaJeHI aJAMIHICTPAaTUBHI CTArHeHHA. [licig 3akiHUEHHS LBOTO TEpMiHY
oco0a He MOKe OyTH MPUTATHYTA JI0 aAMIHICTPATUBHOI B1IMOB1IaILHOCTI.

[To-npyre, 3a0opoHa BUYMHEHHS IEBHHUX il TiJ 3arpo30l0 3aCTOCYBAaHHS BIIIOBIIHUX
IOpUIMYHUX 3aco0iB  BIUIMBY y BHIJIAAlI  BIAMOBIAAIBLHOCTI  (aJAMIHICTPAaTHUBHOI 4H
JUCITUILTIHAPHOI TOINO), 3aCTOCYBAHHIO IHINIMX 3aXOJiB aaMIiHICTPaTUBHOTO mpumycy. Tak,
3a00pOoHa KepyBaHHS TPAHCIOPTHUMH 3aco0aMyd y CTaHI CI'sSHIHHS Yl 3a00poHa
eKCIuTyaTalii TpPaHCIOPTHUX 3aco0iB MpHU HASBHOCTI HECHPABHOCTEH, SIKI 3arpoKylOTh
Oe3rielni T0POKHBOTO PYXY.

[To-Tpete, HagaHHA MOXIUBOCTI OOpaHHS OJHOTO 3 BapiaHTIB HAJEXKHOI IOBEAIHKH,
nepeadayeHoro  aaMiHICTPaTUBHO-TIPABOBUMHU ~ HOpPMaMHu. Sk mpaBwio, 1eiH MeTon
BUKOPUCTOBYETHCS /ISl BPETYJIIOBAHHS TOBEAIHKM IMMOCAJOBHX OCI0, NMPH YOMY OCTAaHHI HE
MaroTh IIpaBa BiIMOBUTHCS BiJ Takoro BuOopy. Hampukian, 10381 mocaaoBiit 0oco0i, sika Mae
MpaBO 3aCTOCOBYBATHM 3aXOJM aAMIHICTPATHBHOI BiIMOBIAATLHOCTI, BH3HAYaTH BUJ
nokapanHs (mrpad, Tomepe/KeHHsT TOIo), Horo po3Mip abo B3araji 3BUIBHCHHS Bif
aJMIHICTPATUBHOT BiAMOBITAITBHOCTI.

[To-ueTBepTe, HAJIAHHS MOXKIIUBOCTI JISITH HA BIACHHUH PO3CYJ, TOOTO YNHUTU YU HE YNHUTHU
nepeadaveHi aaMiHICTPATHBHO-TIPABOBUMUA HOPMaMH Jii B TEBHHX yYMOBax. SIK mpaBuiIoO,
BKa3aHE Mae Miclle Mij yac peasizamii cy0’€KTHBHHX IpaB, KOIU CyO’ €KTY MPaBOBIAHOCHUH
JIO3BOJICHO BYMHATH NEBHI 1ii. AJie BigMoBa BijJ [UX A HE TArHE 3a cO00I0 KOIHUX
IOPUAMYHUX HACHIIKIB. 3a3HaueHE IOJIOKEHHS TMOKJIaJeHE B OCHOBY JIO3BUIBHOTO METOAY
PETYIIIOBaHHS CYCHUIBHUX BIJHOCHH, SIKHH Y CYYaCHHX YMOBaX € HalOIIbII NEPCIIEKTHBHIM.
PesynpTatom peainizaiiii 103BUIBHOTO METO/Y PETYJIIOBaHHS YIPaBIIHCHKUX BIJIHOCHH, HOTO
Oe3mocepelHiM TPOSBOM € JIO3BUIBHA CHCTeMa. BuXojsum 13 3a3HAYEHOro, MOXKHA
chopMyInOBaTH Taki OCOONMBOCTI, MpUTaMaHHI JO3BUIbHIA CHCTEMI, SK crocoly
a/IMiHICTPAaTUBHO-TIPAaBOBOT'O BIUIMBY Ha CYCILIbHI BITHOCHHH y cdepi Oe3rnekn T0poKHBOTO

Pyxy:

[To-nepire, 1e ocoONMBUN MOPSAOK iSIIBHOCTI, SIKMH BpEryJibOBaHWNW HOpMaMu IIpaBa,
MIiCTHTBCA B 3aKOHaX Ta TIA3aKOHHHX aKTaX. Moro MeToro € 3a6e3NedyeHHs Oe3IeKH
JIOPOKHBOTO PYXY, CIPaBEIJIUBOTO PO3MOJIIY CYCIUIBHUX BITHOCHH Ta IPABOMOPSIKY
3aranioM. llopsiiok momycky [0 KepyBaHHS TPaHCIOPTHUMM 3aco0amMu Oe3nocepeHbo
BIUIMBA€E HA BIAHOCHHM, K1 CTAHOBJISTH MIJBUILNECHY HEOE3MEKy JUIsl TPOMAaJsSH, CyCIUIbCTBA,
TPOMaJIsiH, Jep>KaBU, 3 CAaHKIIIOHYBAaHHSIM BUHSTKIB 13 3araJlbHUX MpaBull, i3 3a0e3meueHHsIM
OCHOB COIIaJIbHOI cIpaBelIuBOCTi. Jluiie B ymMoBax HaJA3BUYAWHUX CHUTYyalili, BOEHHOTO
CTaHy IOJIOKEHHS MeX1 JI03BUIBHOT CUCTEMH 00’ €KTUBHO PO3IIHPIOIOTHCA.

[To-npyre, n03BUIbHA CUCTEMA peali3yeThCS B paMKax aJMIHICTPaTUBHO-TIPABOBUX BITHOCHH
MK opraHamu MyOJi4HOI aaMiHICTpallii, iX TOCaJOBUMH 0CO0aMH Ta 1HIWBITyalbHUMHU YU
KOJIEKTUBHUMHU CyO’€KTamH, sKi OakaloTh OTpUMATH BIAMOBIAHUN 103BUL. HOpummynum
dakTom, KMl Hece 3a COOO0K0 BUHUKHEHHSI BiJIMOBIAHUX BIAHOCHH, € MO/a4ya 3alliKaBJICHUMH
Ta YIIOBHOBa)XEHUMH 0cOOaMU BINOBIIHUX 3asB. OTXKe, 3a3Ha4€HI a]MIHICTPATUBHO-IPABOBI
BIJTHOCMHM BUHUKAIOTh 0€3 1HIIIaTUBU CY0’ €KTIB MyOJIIYHOT aMiHICTpaIllii.

[To-Tpere, CyTHICTIO IIUX BIAHOCUH € OTPUMAaHHsS J03BOJY Ha Jit0 (Oe3isIbHICTh), TOOTO
OPURHATTA 1HIMBIYaJbHOTO YIIOBHOBA)XXYIOUOTO aKTa, IKUH BIIAacHE 1 Jieranisye nisHHSA. Bona
€ 3aBEpIIEHHSIM MOIEPEeHbOT0 KOHTPOJIIO, MepeBIpKU OOIPYHTOBAHOCTI 3asiBU. J03B11 MOXe
OyTH Ha/JaHO HA BM3HAYeHMH a00 HeBu3HaueHUil TepMiH. CaM J03BIT MOXXE MaTu pi3HE
HallMEHYBaHHsI: JIIIIEH31s1, KBOTA, MATeHT, Bi3a, MPOMYCK, cepTudikar Tomo. B ocHOBI 103BOTY
(BiIMOBM) MOXYTh OyTH 3BHYAiiHi Ta JAWUCKpELidHI TOBHOBaXEHHS CYyO’€KTa BIAJIH.
JluckpeniifHi TMOBHOBaKEHHS — 1€ TMOBHOBAKCHHSI IIOJI0 peami3amii ajaMiHICTpaTHBHOTO
po3cyny, SKIIO BOHM He mependadaroTh OOOB’SI3KIB OpraHy y3rO/KyBaTH CBOi PIIIEHHS 3
Oynb-sIKMM iHIITUM cy0’extoMm [10, c. 114].
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[TocninoBHa peamnizaris i7ei po3MUpPEHHs paB i cBOOO TPOMAISH nependadyae 0OMEKEHHS
CBOOOIM HA PO3CY IMyOMIYHOI aaMIHICTpaIlii il 9ac PO3TIIAY 3asB TPOMAJISTH, OUTBII YiTKE
3aKpiIICHHS B 3aKOHAX MPOIEAYP BHUAAYi JT03BOJIB, IiICTAB BIIMOB, IMOPSJIKY OCKapKCHHS.

[To-yeTBepTe, aTPUOYTHBHOIO O3HAKOK JIO3BUIBHOI CHCTEMH € aJMiHICTPAaTUBHUN HATJISI 3a
THUM, SIK 3J1HCHIOETHCS A03BUIbHE NissHHS. [Ipo agmiHICTpaTUBHUN HATJISA MOXKHA BECTH MOBY
JWIIe B THUX BHUMNAJAKAX, KOJIW IICJIS BHJIAYi JO3BOJIIB MK OTPUMYyBadeM JIO3BOJIY Ta
KOMIIETEHTHUMH OpraHamMu 30epiraloThCsi aaMIHICTPaTUBHO-TIPaBOBi BigHOcHMHH. Crix
MIJIKPECIUTH, IO isl T03BOJYy MOXE OyTH TPUIIMHEHOI0, a J03BUIbHE IPaBOBITHOIICHHS
MOKe OYTH 3aKiHU€HE y 3B 3Ky 3 BUMHEHHSIM 0COOOI0 MPOTUIIPABHUX JIii, a TAKOXK 3 THIIHUX
MiZICTaB: MOTIPIICHHS CTaHY 3JI0POB’sl, HAOYTTS] YMHHOCTI HOBOTO HOPMATHUBHOTO aKTY TOIIO.
[Tpu HasIBHOCTI 3aKOHHUX ITiJICTaB 3MICT JI03BOJTY MOKE OYTH 00OMeXeHHUi, a00 pO3IMIUPEHUH.

[To-’siTe, 3a MOpPYIIEHHS MPABWJI TO3BUIBHOI CHCTEMHU JI0 BHHHUX MOXYTh OYyTH 3aCTOCOBaHI
pi3HI 3aX0/M aJMIHICTPATHBHOTO NMPUMYCY, B TOMY YHCII 1 TaKi, SIK MOCTiiiHE YM TUMYacOBE
NpUNMHEHHA 1ii 103BoiTy (H030aBieHHS NpaB, MEBHOI KaTeropii JOMYCKy 10 KepyBaHHS
TPAHCHOPTHUM 3aCO0OM, MPUIMHEHHS YU MPU3YMTUHEHHS JIIEeH31i TOIIO).

OTxe, B pa3i, KOJIM IHAUBIAYaTbHUN YU KOJEKTUBHHUM Cy0’€KT HE €mi30AMYHO, a HA TIEBHUI
gac moTpamuisie 'y cdepy I03BUIBHOI CHCTEMH, BiH CTa€ BIACHUKOM CIEIIaTbHOTO
aJIMiHICTpaTHUBHO-TIpaBoBOro crarycy. Lleit craryc mnepenbauyae 0OOB’SI30K HEOOXiIHOTO
oopmieHHs 3asBM Ta HEOOXIMHUX TOKYMEHTIB, BU3HAHHS BiAIMOBIIHOTO KOHTPOJIIO 3 OOKY
myOIi4HOT agMiHICTpalii Ta BIANOBIAHUX ii OpraHiB 4M MOCAZOBHUX OCI0, CIIPUSHHS TaKOMY
KOHTPOJTIO, IOTPHUMAaHHS TPaBWII 3/IIHCHEHHS JO3BIIBHUX Aild. KpiM 101aTKOBUX 000B SI3KIB, 3
UM CTaTycOM IIOB’s3aHE PO3IIUPEHHS aJMIHICTPATUBHOI JEIIKTO3JaTHOCTI, & TaKOX
OTpUMaHHS TpaB, 3apaJd SKUX TPOMAASHUH 1 CTa€ Cy0’€KTOM BIiIIOBIJHOI JO3BUIBHOT
CHCTEMH.

OCHOBHUMH BHJIaMH JTO3BUIBHOT CHCTEMH € peecTpallisi, cepTudikaris, JileH3yBaHHs, BUIada
JI03BOJIIB.

VY coepi 3a0e3neueHHss Oe3MeKH AOPOKHBOIO PYXy BHUKOPHUCTOBYIOThCA BCi I (popmu
N03BUIBHOI cucTeMu. CTOCOBHO J03BOJIy Ha KEpPYBaHHS TPAaHCHOPTHUMH 3aco0aMu, TO
JI03BOJIH BUJIAIOTHCS JIsl 3/1iiICHEHHS MEBHUX il Ta CIYTYIOTh iX JIETralbHOIO MifCTaBOIO. IX
BHUJAYa 3AIMCHIOETHbCA CIEMIaTbHUMH OpraHaMu IMyOJIiYyHOro aJMiHicTpyBaHHA. be3
BI/IMOBIIHUX JO3BOJIIB Taki Mii ropuauyHo He miiicHl. Came 70 1bOTO BUIY BIIHOCHUTBHCS
JI03BUIbHA CHCTEMA JIOMYCKY J0 KepyBaHHS TPAHCIIOPTHUMU 3acobamu. Po3risitHeMo cyTHOCTI
O0COOJIMBOCTI Ta TPaBOBI IMIJCTaBH Ili€l O3BUIBHOI CHCTEMH CTOCOBHO BKAa3aHHX BHIIIE
3araibHHUX XapaKTEePUCTHUK.

Hamanust mpaBa KepyBaHHS TPAHCIIOPTHHUMH 3aco0aMH  3/IHCHIOETBCS B TMOPSAKY,
nepeabaueHomy cr.15 3akony VYkpainu ,IIpo nopokHilt pyx”, ska 3akpinuia OCHOBHI
MOJIOKEHHS IIOJ0 JIONMYCKY [0 KEpyBaHHSA TpaHCIOPTHUMHU 3acobamu. Lliero HopMorO
BCTaHOBJIEHO, 110 KOKEH IPOMAJIIHUH, SKUH JOCAT BCTAHOBJIEHOTO BIKY 1 HE Ma€ MEIUYHHUX
MPOTHIIOKA3aHb, MOXE Y BCTAaHOBJICHOMY TMOPSAAKY OTPUMAaTH TIpaBO Ha KepyBaHHS
TPaHCHOPTHUMHU 3aco0aMH  BIAMOBIAHOI Kareropii, ToOTO craTth BoxieM. Bik, micns
JOCSITHEHHST SIKOTO TPOMAJsSHUH MOKE€ HaO0yTH 3a3HAueHOro IpaBa, 3aJeXKHUTh BiJl BHIY
TPAHCHOPTHOT'O 3ac00y: ISl KepyBaHHS MOTOTPAHCIOPTHUMH 3aC00aMM 1 MOTOKOJISICKAMH —
1€ WICTHAAUATh POKIB, aBTOMOOIISIMU BCIX BHJIB 1 KaTeropid (3a BHHSATKOM aBTOOYCIB i
BaHTQXXHUX AaBTOMOOLIIB, OOJIaqHAHUX JJs TepeBe3eHHs OLTbIlle BOCHBMH MACaXXHUPiB),
TpaMBassMH 1 TpojeiidycaMu — BICIMHAIIATh POKIB, aBTOOycamMH 1 BaHTOKHUMHU
aBTOMOOUTAMH, 00JIaJHAHUMU JJIs1 TIepeBe3eHHsI OLIbIIIe BOCBMU MACaXUPiB, — N€B’ATHAALATH
POKIB.

[Ipore nocATHEHHS OJHOTO JHIIE BIKY HEAOCTAaTHHO NJIS OJEP)KAHHSA TpaBa KEpyBaHHS.
Jpyroro Moro yMOBOIO € HaJIeXKHUW CTaH 370poB’st ocobu. Ilepenik 3aXxBOprOBaHb 1 Baj, MpU
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AKHX ocoba He Moke OyTW JomylieHa [0 KepyBaHHS BiJNOBIIHUMH TPAaHCIIOPTHUMH
3aco0amMu, BH3HAYA€THCS MIHICTEPCTBOM OXOpOHHU 370poB’s YkpaiHu. Kpim 1010,
TPOMaJsSHUH, SKAKH Oaxae OTpUMaTH MPaBO Ha KEpPyBaHHS TPAHCIOPTHUM 3acoboM,
3000B’sI3aHUI MPONTH MIATOTOBKY B 00Cs31, MepeadaueHoMy MpOrpaMor0 MiArOTOBKH BOJIIB
TPAHCHOPTHUX 3aC0O0IB BiNOBITHOI KaTEroOpii UM THITY.

[linroroBka Ta miABHUINEHHS KBajiikaiii BOMIIB 3MIMCHIOIOTHCS y HABYAIBHHMX 3aKJajax
HE3AJIEKHO BiJl (OpPM BIIACHOCTI Ta TOCHOJAPIOBAHHS, IIO0 OTPUMAIM Y BCTAHOBJICHOMY
MOPSIIKY  JIIEH31F0 Ha M0  AisutbHICTh. [limroroBka Ta miABUINCHHS KBamidikarii
3IHCHIOIOTHCS CIelialicTaMy, SIKi BiAMOBIIAalOTh BCTAHOBJICHUM KBalli(hiKalliiHUM BUMOTaM,
13 3aCTOCYBaHHSIM HEOOXIJHUX TEXHIYHMX 3aco0iB HaBuaHHi. B 0coOMMBHX BHIaaKax
JIOITYCKA€ETHCSI CAaMOTIIITOTOBKA BOJIIB OKPEMHUX KaTeropiii TpancnoptHux 3aco0iB. [Topsaox i
TUIIOB1 TIPOTpaMu IMATOTOBKM Ta IiJIBHINCHHs KBamidikailii BoaiiB, KBamiikaiiiHi BUMOTH
JI0 CHEIIaNiCTIB, sIKi 3A1HCHIOIOTH TaKy MiATOTOBKY, MiHIMaJIbHUI Mepesik TEXHIYHUX 3ac00iB
HABYAaHHs], a TaKOXX BHUIAJKH JONYCKY JJIA 3aCBOEHHS IPOrpPaMH ITiTOTOBKH BOJIIB B
1HIMBITyaNbHOMY MOPSIKY, BU3HAYAIOThc MiHICTEpPCTBOM OCBITH 1 HAyKH YKpaiHu.

Hapewri, 11s opep)kaHHs IpaBa KepyBaHHS TPOMAISHUH Ma€ CKJIACTH TEOPETHUHHUH 1
OPaKTUYHUNA  ICIIMTH, Ui YOr0 CTBOPEHO MEpeXy CHeHiaJbHUX peecTpamiiHo-
ex3aMeHaniiaux minpo3auniB JlepkaBroincnekuii. [IpaBo Ha KepyBaHHS TpPaHCIOPTHUMU
3aco0amMy MiATBEP/UKYETHCS BIAMOBITHUM IMOCBiMYeHHsAM. Ha Ttepurtopii YkpaiHu mir0Th
HAI[IOHAJIbHI 1 MIDXKHAPO/IH1 MTOCBIAYEHHS Ha MPaBO KEPYBaHHS TPAHCIIOPTHUMHU 3ac00aMH, 1110
BiZNoBigaroTh KoHBeHIIT po opokHil pyx. Bupada nux mocBigueHb TaK0XX HAICKHUTH 10
komneTeHii Jlepxasroincnekuii MBC Ykpainu, nopsaok i BperynipoBaHo [HCTpyKii€ro npo
HOPS/IOK MPUMMaHHS eK3aMeHiB, opopMIIeHHs Buaadl (0OMiHY) MOCBITYEHb BOJis, OOJIKY Ta
30epiraHHsi JOKYMEHTIB, SIKI CTOCYIOTbCS €K3aMEHallliHOI poOOTH, 3aTBEPIKEHOIO
BignoBigaMM HakazoM MBC Ykpainu. TakuMu € OCHOBHI MTOJIOKECHHSI TIPO TTOPSIOK HATaHHS
IpaBa Ha K€PyBaHHs TPAHCIIOPTHUM 3ac000M, periaMeHTOBaH1 Ha 3aKOHOAaBYOMYy piBHI. Ilo-
Jpyre, SKICTh 3aKOHOJABYOl perjaMeHTalii He TOBHICTIO BIINOBIJa€ COLIANBHIA Ta
€KOHOMIYHI} 3HauymocTi npobiemMu. 3abe3neueHHs HaliiHOCTI pOOOTH BOJIIIB SIK TOJIOBHOTO
¢dakTopa Oe3neKku OPOXKHBOIO PyXy — L€ JIMIIE ofHa ckianoBa. OTpuMaHHS MpaBa Ha
KEepyBaHHsI TPAHCIOPTHUMH 3ac00aMU € BioOpa)keHHSIM 00’ €KTHBHOI PeaTbHOCTi, OCKITbKU
15 TISUTBHICTH CIIPSIMOBAHA Ha 3aJI0BOJICHHS CYCHIIBHOT «IOTPEOU HACEJIEHHS Ta CYCIUIBHOTO
BUPOOHHUIITBA B nepeBe3eHHx» [11, c. 1]. [Ipodecis Boxis € oaHiero 3 MacoBUX npodeciii, a B
0CcO0OMCTOMY KOPHUCTYBaHHI I'poMajisgH nepeOyBae Oulbllie AECATH MIJIbHOHIB TPAHCHOPTHHUX
3ac00iB. Sk 3a3HauMB KaHaAChKUN nocainHuk /[xepanba Yaia: «KoxkHe cycnijibCTBO Ma€ Ty
KUIBKICTh JIOPOKHBbO-TPAHCIOPTHUX MOJ1H, KOTpE HAaceleHHS CyCNUIbCTBAa Oakae MaTH, Hi
Oinb1re, Hi MeHe». Came TOMy OOTPYHTOBaHICTh OOMEXKEHb, sIKi 00YMOBIIIOIOTh MOKJIMBICTh
OoTprMaHHs 0a)XKaHOTO TpaBa Ha KepyBaHHS TPAHCIIOPTHUMHU 3aCO0aMM Ta MPUITMHEHHS HOTO
Iii, perjamMeHTanis BIJNOBIIHUX MPOLEAYpP Y CYYaCHHUX YMOBaX TOPKAE€TbCS 1HTEPECIB
OuThIIOCTI HaceleHHs. ToMy 3aKOHOAABCTBO B Il cdepli Mae OyTH YAOCKOHAJICHO, 3
ypaxyBaHHSIM BUHMKHEHHSM Ta PO3IIMPEHHSAM CHEKTPY ICHYIOUMX CYCHIJIbHUX B1JIHOCHH, SIKI
BUHUKAIOTh Yy 3B’S3Ky 3 peali3ali€io J03BUIBHOI CHCTEMH JOMYCKYy J0 KepyBaHHS
TpaHcnopTHUMHU 3acobamu. IloTpeGye OHOBIEHHA 3MICT MYyOJIYHOTO AIMIHICTPYBAaHHS Yy
chepi Oe3nmekrd JOPOXKHBOTO pyXy MIIAXOM TMEperisay ICHyouux OGYHKIIH opraHiB
nyOJIIYHOTO aaMIHICTpYBaHHS — CYO’ €KTIB J03BUIBHOI CHCTEMH JOIYCKY JI0 KepyBaHHS
TPAHCIOPTHUMHU 3ac00aMHu. YIOCKOHAJCHHS ICHYIOUHX IIOJIOKE€Hb MIOJ0 JOMYCKY [0
KEepyBaHHS TPAHCIOPTHUMM 3aco0aMu, MIiATOTOBKA [0 HaJaHHS IpaBa HAa KepyBaHHS
TPAHCIIOPTHUM 3acO00M, MEPEOIliHKa 3MICTY MIArOTOBKM BOJIIB TPAHCIOPTHHUX 3ac00iB Mae
BiZIOyBaTuCs 3 ypaxyBaHHSM €BPOIEHCHKOIO BEKTOPY PO3BUTKY YKpaiHH, pedopMyBaHHs
BCI€1 IPaBOBOT CCTEMHU.

[Minrpumyroun nosuuito M.O. bosipunieBoi, mo ¢opMyBaHHS CydyacHOrO TMOIJSAY Ha
aJMIHICTPATUBHO-TIPABOBUI CTaTyCc TIpoMaJsiHMHA YKpaiHW Mae BiAOyBaTHCS Ha HOBHX
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KOHIIETITyaJIbHUX 3acajaX, SKi BUIUIMBAIOTH 3 NPUHIMILY BEPXOBEHCTBAa MpaB 1 cBOOOX
JIOMWHA Ta TPOMAJSHWHA y BHU3HAYCHHI 3MICTY Ta CHPSIMOBAHOCTI iSTIBHOCTI JepiKaBH
(uactuna 2 ct.3 Koncrurymii Ykpainu) [12, ¢. 1], 3a3Ha4uMO Ba)JIUBICTh OHOBJICHHSI 3MICTY
CICLiabHOTO CTAaTyCy TPOMaJsHUHA Yy cdepi Oe3leKku TOPOKHBOTO PYXY 3 YpaxyBaHHSIM
MEPCIEKTUB, SKI BUHHUKAIOTh y 3B 53Ky 3 COLIAJBbHO-NOJITHYHHUMHU 3MiHAMHU B JepiKaBi.
[Tomanpmmii pO3BUTOK HAYKOBOT PO3POOKH IIi€i TEMAaTUKU € OUEBUIHUM, aJKe pehopMyBaHHS
aZIMIHICTPAaTUBHO-TIPAaBOBHX BITHOCHH Y c(epi Oe3neku JOpoXKHbOro pyxXy nepedyBae B CTaHi
aKTUBHOTO pedOpMyBaHHS 1 MOTpPeOye 3MICTOBHOI TEOPETHYHOI OCHOBHU, (POpPMYIIFOBaHHS
OOIPYHTOBAHMX TMPOIO3MIIIA, y MEepIly Yepry uyepe3 OHOBICHHS aMiHICTPaTUBHO-IIPABOBOTO
cTaTycy ocobu y cdepi 0e3neku T0pOKHBOTO PYXY.
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HATIPSIMKH ITPO®ECIMHOI'O PO3BUTKY IMPAINIBHUKIB
€dpemosa M.IO., an’1oHKT

Hayionanvna axademis enympiwnix cnpas

Y HaykoBiif CTaTTi BH3HAYEHO 3MICT 3aKOHOAABYO 3aKPiIUICHHX HAIMpPSIMKIB MpodeciiiHoro
PO3BHUTKY IpariBHUKIB. Ha miscTaBi aHamisy 3aKOHOJaBYO 3aKPiIICHUX HANPSIMKiB MpodeciifHoro
PO3BUTKY MPAIiBHUKIB aBTOPOM 3aPOTIOHOBAHO JOTTOBHUTH 3aKOHOIABYO 3aKPIIJICHHUH MEPETiK.

Kniouosi cnosa: npoghecivinuii po3eumox npayiéHuxis, npayisHux, pobomooageyb, npoghecionaniam,
npoghecionanvui 3HaHHA, GMIHHI MA HABUYKUL.

Edpemora M.1O. HATIPABJIEHU S ITPOOECCHUOHAJIBHOI'O PA3BUTUS PABOTHUKOB /
HanuonaneHas akagemusi BHyTpEHHUX Jell, Y KpauHa

B nanHOM HaydyHOM cTaThe ONPEAEIEHO COAEPXKAHUE 3aKOHOAATENIBHO 3aKpPEIUICHHBIX
HanpaBJIeHUH  NPOQEecCHOHATBHOIO  pa3BUTHA  paboTHMKOB. Ha  ocHOBaHMM  aHanM3a
3aKOHOJIATEIFHO 3aKpeIJICHHBIX HalpaBlIeHHH MNpo(ecCHOHAIBHOIO pa3BUTHS PaOOTHUKOB
aBTOPOM NIPEAJIOKEHO JOTIOJHUTD 3aKOHOJATENBHO 3aKPEIUICHHBIN IIEPEYEHb.

Kniouegvlie cnoga: mnpogheccuonanvioe paszgumue paboOmHuKos, pabomuux, pabomooamens,
npoheccUuoHaru3m, npohecCUOHaIbHble 3HAHUSL, YMEHUS U HABbIKU.
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Efremova M.Yu. DIRECTIONS OF PROFESSIONAL DEVELOPMENT OF WORKERS /
National academy of internal affairs, Ukraine

In this article the scientific content legally enforceable professional development of employees. On
the basis of legally binding directions for professional development of employees proposed by the
author to supplement the list of legally established.

Law of Ukraine «The professional development of employees» following specific activities of
employers in the professional development of employees which are: 1) development of current and
future plans for professional training of employees; 2) determining the types, forms and methods
of vocational training of workers; 3) development and implementation of working curriculum of
vocational training of workers; 4) the organization of vocational training of workers; 5) selection
of teachers and specialists for the professional training of employees directly from the employer;
6) conducting initial and statistical records of the number of employees, including those who have
undergone training; 7) stimulate professional development of employees; 8) provide additional
training to the employer directly or in schools, usually at least once every five years; 9) determine
the frequency of certification of personnel and organization of its holding; 10) analysis of the
results evaluation and implementation of measures to improve the professional level of employees.

In the article the more detailed content legally enforceable directions for professional development
of employees.

Through the general characteristics of legally binding directions for professional development of
employees, it is worth noting that according to the pp. Part 1 of Article 8-10. 4 of the Law of
Ukraine "On the professional development of employees ¢ professional development workers can
be carried out in such areas as providing additional training directly to the employer or in schools,
usually at least once every five years, determine the frequency of appraisal professionals and
organization of its implementation, the analysis results of certification and implementation of
measures to improve the professional level of employees. However, in our opinion, if to reveal the
contents of each paragraph that mentioned above, it is obvious that they gradually reveal the
various elements, include: training and certification. However, as a result of taking the necessary
decisions to improve the professional development of employees.

Therefore, we consider it necessary items 8-10 Partl Art.4 of the Law of Ukraine "On the
professional development of employees < combined into one area of professional development of
employees, namely: «8) training, certification of officers directly by the employer or the
educational institutions and the implementation of measures to improve the professional level of
employeesy.
Key words: professional development of employees, employee, employer, professional, professional
knowledge and skills.

JlisIbHICTB, TIOB’s13aHa 3 MOCTIMHUM PO3BUTKOM IPALIIBHUKIB, — 1€ TipodeciiiHa AISUIbHICT OYy/ib-
SKOIO THITY, sIKa MPOBOJUTHCS OPraHI3alll€l0 3 METOI0 HA/IAHHS JIONOMOTHM CIIBPOOITHUKAM Y
JIOCATHEHHI MPOQECIFHOro yCIixXy 3a JAOMOMOIOK0 PO3LIMPEHHS 1X 3HaHb 1 BMIHb Yy cdepl CBOEL
npodecii Ta YyCyHEHHS IEpelIko]] Ha NUIAXY 10 ycmixy. Ll mismbHICTE MOXKe BKIIFOYaTH B cee
Oyllb-SIKI HaNpsIMKU YAOCKOHAIEHHA NpO(eCcIiHUX SKOCTEH IpalliBHUKA, OBOJOMAIHHS METOAUK
npoeciiiHOi MaiicTEpHOCTI i/l Yac HaBYaHHS, 10 CIPHSIE€ BAOCKOHATICHHIO BMiHb, HEOOXITHUX JIIS
OLTBIII SIKICHOTO BUKOHAHHSI IIOTOYHOI pOOOTH.

Pi3HuM acnekram nmuTaHb MpogecitHOro po3BUTKY MPALIBHUKIB MNPUAUTUIM yBary 4YMMano siK
3apyODKHUX, TaK 1 BITUM3HSAHUX yueHux, cepen sikux I'. Ilekin, /1. borunsa, B. BpokOeHk,
M. Cemukina, JIx. I'pexem, B. CaBuenko, I1. Ipykep, C. Apxwupic, . bougap, M. [Ipo3ad T1a iH.

3akonom Ykpainu «lIpo mpodeciiinuii po3BUTOK MpalliBHUKIB» BH3HAYEHO TaKl HAMPSIMKH
JisUTBHOCTI pOOOTOABIIB y chepl nmpodecitHOro po3BUTKY NpalliBHUKIB: 1) po3poOieHHs
MOTOYHHUX Ta MEPCIEKTUBHUX IUIaHIB Mpo¢ecifHOr0 HaBUaHHS MPAalliBHUKIB; 2) BU3HAYEHHS
BUIB, GOpPM 1 METOJIIB podeCiifHOro HaBUaHHS MPAaIiBHUKIB; 3) pO3pOOJICHHS Ta BUKOHAHHS
poOourx HaBYAJBHUX IUIAHIB 1 mporpam mnpodecifHOro HaBYaHHS IPalliBHUKIB;
4) opranizaniss npodeciiiHOro HaBYaHHs TPALiBHUKIB; 5) M00ip MEAAaroriyHUX KajpiB Ta
¢daxiBUiB JUIs MpoBeNeHHS NpodeciiHOro HaBUaHHS MpalliBHUKIB O€3M0oCepeaHbo Yy
poboTonaBi; 6) BEAEHHS MEPBHUHHOTO Ta CTAaTUCTUYHOIO OOJIKY KiJIBKOCTI IpalliBHUKIB,
30KpeMa THX, SKI HpoHIUIM npodeciiiHe HaBYaHHSA; 7) CTUMYJIOBAHHS MpodeciiiHOro
3pOCTaHHSA TMpAIliBHUKIB, &) 3a0e3ledyeHHs MiABHINEHHS KBamidikamii MpaiiBHUKIB
0e3rocepeHp0 y poOOTOMaBIs a00 B HAaBUAIBHUX 3aKjIa/iax, SK MPaBWIIO, HE PIAIIe, HiXK
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OIMH pa3 Ha II'ATh POKIB; 9) BHM3HAYEHHSA NEPIOAWYHOCTI arecTaulii MpaliBHUKIB Ta
opranizaris ii nmpoeaeHHs; 10) mpoBefeHHsT aHATI3y PE3yJbTATIB aTecTallli Ta 3MIMCHEHHS
3ax0/IiB 11010 MiJBUIIEHHS NMPodeciitHOro piBHA NpaIliBHUKIB.

Poskpuemo OinbII JETANIBHO 3MICT 3aKOHOAABYO 3aKPIIUICHHX HAMPSAMKIB MpodeciitHoro
PO3BHUTKY MpAaIliBHUKIB.

1. Po3po0jieHHSI NOTOYHMX Ta MEePCHEeKTHUBHUX IVIAHIB mpodeciiiHOro HaBYAHHS
npauiBHMKiB. Po3poOka mnaHiB mpodeciifHoro HaBYaHHS MPALIBHUKIB BKJIIOYAE TaKi Jii:
1) ckmagaHHs MporpaM HaBYaHHs. 3MICT MPOrpaMyd BU3HAYAETHCS METOIO, IO BifoOpakae
notpedu B mpodeciiHoMy HaBUaHHI TepcoHally KOHKPETHOI oOpraHizamii, a TakKoX
XapaKTePUCTUKAMM TOTEHIIMHUX Y4YHIB, 2) BHOIp BHUKIagadiB, TOOTO BIAaCHHUX abo
3anpouieHux. Lleit Bubip ciix poOUTH, MOTOIKYIOUN TPU YMHHUKHU: YOMY MOTPIOHO HABUUTH
CIIBPOOITHUKIB, SKMA BHUKJIAga4 HAWOUIBII KOMIIETGHTHMA Yy Tally3l ¥ skl (¢iHAHCOBI
MOYJIMBOCTI MiIpueMcTBa; 3) BHOIp MeTOMIB 1 (GOpPM HaBUAHHS, NMPH IIbOMY BHpIIIATbHUM
YUHHUKOM € aHajli3 IepeBar 1 BUTpaT;, 4) BU3HAUCHHS TEPMIiHIB HaBuaHHA. Lleli YMHHUK
BOXJIMBUI, OCKUIBKHM TMpAaliBHUK HA Yac HAaBUAHHsS BIiJPHBAETHCS BiJ BHUKOHAHHA CBOIX
Oe3nocepenHix (YHKIIOHATBLHUX O0O0B’SI3KIB; 5) po3poOKa KpUTEPiiB OIIHKUA €(hEeKTUBHOCTI
HaBuaHHA. Kputepii omiHku MOBHHHI OyTH BCTAHOBJICHI 10 HaBYaHHA 1 TOBEJCHI 10 Bijoma
BCiX; 6) po3mojaul BUTpaT Ha HaB4aHHA. IIpodeciiine HaBUaHHS TOB’SA3aHE 31 3HAYHUMU
MaTepiaibHUMH BHUTpaTaMu, TOMY (OpMyBaHHS 1 KOHTPOJIb 32 BHKOHAHHSIM OOJUKETY €
HABKJIMBIIUMK €JIEMEHTAMH YIpaBIiHHS mpodeciiHuM HaBuaHHsIM. Ha BenuuyuHy
OrO/DKETy Ha HaBYaHHS MEPCOHATY BIUIMBAIOTH JIBA YNHHHUKH: TOTPEOM KOMMAaHIl y HaB4YaHHI 1
(diHaHCOBH cTaH KommaHii [1].

[TincyMkoM poOOTH IILOTO HAMpPSIMKY € TOTOBHI, 3aTBEPKCHUN BUIIMM KEPiBHUIITBOM
KOMITaHil JeTalbHUH IJ1aH MpodeCiHHOr0 HaBYaHHS MPAaIliBHUKIB mianpuemMcTa. CUCTEMHUI
miaxia 10 npodeciiiHoro HaB4aHHS J103BOJISIE BPAaXyBaTH SIK CTPATETivHi, TaK 1 MOTOYHI IJIAaHU
KOMITaHii pO3BUTKY Oi3HECYy, MPOrHO3yBATH MEPCIIEKTUBU PO3BUTKY MEPCOHANY i (hopMyBaTh
KaJpoBi pe3epBu. CXxeMy HaBYaHHS TIEPCOHATY CJIiJI BBAXKATH CUCTEMOIO TUIBKU TOJI, KOJIH B
KOMIaHi1 JOTPUMY€EThCS YiTKa MOCIIJOBHICTD Jiil.

2. BuzHaveHHs BUAiB, opM i MeToAiB npodeciiiHOro HABYAHHA NpPaliBHUKIB. [cCHYE psg
YUHHUKIB, 110 MNEPEeHIKOKAIOTh oprasizamii mpodeciiiHoro HaB4aHHs mpauiBHUKIB. Ilo-
nepie, KepIBHUKM YacTO HEOXO0Ye BKIIAJAIOTh KOIITH B 110 cdepy. Lle mos’s3aHo 3 TuM, 110
pEe3yNbTaTUBHICTh IIUX IHBECTHUIIIN CKJIAJHO OLIHUTH SIK 13 KUIBKICHOT, TaK 1 3 SKICHOI TOYOK
30py, TOJI SIK pO3paxyBaTH BHUTpATH BITHOCHO Jierko. [lo-gpyre, Tpeba Tak opranizyBaTu
Ipollec HaBYaHHsS IMepCcoHally, 100 OTpUMATH pealbHI pPEe3yJlbTaTH, TOOTO MOJIMIIUTH
NOKa3HUKH JisUIbHOCTI KoMmaHii 3araniom [2]. [Iporpama npodeciiiHoro HaBYaHHS TTOBUHHA
OyTu moOB’sf3aHa 3 MoTpebamMH, M0 BUHMKAIOTh Yy KOHKPETHMX Bumaakax. Ilpu npomy
aKTyaJIbHUM CTa€ MUTaHHS BUOOPY hopM i MeTo1iB HaBYaHH [3].

Cepen ycix MeToAiB IpodeciiHOro HaBuaHHs MpAliBHUKIB BUIUIAIOTH JIBI BEJIHMKI IPYIH:
1) HaBuaHHA Ha poOodoMy Micli (ab0 BHYTPIIIHBOBUPOOHHMYE): BUPOOHUYMI THCTPYKTAXK,
poTallis, HampaBjleHe MNpUAOAaHHS JIOCBiy, HACTaBHMIITBO, HACTAaBHUIITBO-CYIEPBi3if,
CUTyaIliiHe HaCTaBHUITBO, (OpMallbHE HACTAaBHHUIITBO, He(opMaibHE HACTaBHUIITBO,
KOYYMHI, CTa)XyBaHHsS, BHUKOPHUCTOBYBAaHHS MpPALlIBHUKIB SIK AaCHCTEHTIB, MIATOTOBKa B
MPOEKTHUX TPpymax; 2) HaBUYaHH 1032 poboyuM MiciieM (abo mo3aBUpOOHUYE): JIEKITIT, TITOB1
irpH, 1HCLEHYBAHHs, TPEHIHTH, METOJ BUPIIICHHS NMPaKTHUYHUX CUTyalid (KeiciB), MeToau
BUPIIIEHHS BUPOOHUYO-€KOHOMIYHUX MpoOJIeM 3a JOMOMOror Mojenel, pobodl rpymnw,
KOH(epeHIii, ceMiHapu, KpYIJi CTOJM, AUCKYCii, 3yCTpidli 3 KEpIBHHUITBOM, EKCKYypCii,
caMoOCTiifHe HaBYaHHA [4].

3. Po3po0JieHHsI TA BUKOHAHHS pPO00YMX HABYAJBLHHX ILUIAHIB i mporpaM npodeciiHoro
HABYAHHSl NPAaUiBHUKIB. YIOCKOHaJIEHHS MpodeciiiHOi MalCTEpHOCTI KaJpiB Jep>KaBHUX
amapartiB 3I1MCHIOETBCS BIAMOBIAHO JI0 TMporpam mpodeciiHOro pPo3BUTKY IMpalliBHHUKIB.
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[Iporpama - me poOOYMIA IHCTPYMEHT KaJIpoBOi CIyKOM OpraHy, SKMHA Ja€ MOXKIUBICTbH
CHUCTEMHO BHpIITYBaTH 3aBJaHHA HaBYaHHS 1 Kap €pHOTO IMPOCYBAHHS MPAIlIBHHUKIB, YITKO
dbopMymoBatH 11T y cdepi JoaaTKOBOI podeciiiHoi OCBITH. 3a TOMOMOTOI0 TaKUX MPOTrpam
OpraH JIep>KaBHOI BIIQJIM MA€ MOXKIIMBICTh MPOTHO3YBAaTH NMOTPeOy y GaxiBIsX, 10 BOJIOMIFOTH
NEBHUMH 3HAHHSAMH 1 HABUYKaMH, 110, Y CBOIO YEpry, J03BOJISI€ BU3HAUUTH HEOOXIIHICTH y
npodeciiiHii MiAroTOBIl KaapiB I MUBLILHOI CIY)KOHU 3a TOTIOMOTOI0 YKIIaJIEHHS JOTOBOPY
Ha HaBYAHHS MK JIep)KaBHUM OPIraHOM 1 TPOMAaJTHUHOM i3 3000B’S3aHHSAM MOJAIBIIOTO M
MIPOXO/KEHHS CITY)KOH.

[Iporpama oprany 3 mnpodeciiHOrO PpO3BUTKY HpAIiBHUKIB (OPMYETbCS Ha TMiACTaBi
IHIUBINyIbHUX  TUTaHIB ~ TpodeciiHOro  po3BUTKY mpamiBHUKIB. Ilpum  ckiamaHHi
IHAVBIAYAIBHOTO TUIAHY TMPAIIBHUK MOBUHEH KEPYBATHUCS, HacaMIepel, CTPATETIEI0 OpraHy
Ha HAMOIMKYY 1 CepeJHbOCTPOKOBY MEPCIEKTUBY, BUXOJUTH 13 3aBJaHb, IO CTOSITH IEpel
HOro miApO3/1iJI0M 1 BAKOHYBAHUX HUM (DYHKITIH.

[HauBinyaneHuii  Mmi1aH TOpodeciiHOro poO3BHTKY IMPAIliBHUKIB J03BOJSE OCTAaHHBOMY
BU3HAYUTH CBOI MEPCIEKTUBU MPHU MPOXOHKEHHI CIIy>kOM y BimmosimHomy oprani. Ilig gac
BUKOHAHHS 1HAMBIAYaJIbHOTO IUIaHY MpAIiBHUK PO3MIUPIOE caMe Ti npodeciiiHi 3HaHHA 1
HaBUYKH, sKi 3aTpeOyBaHi [uig 3aiiMaHoi HHM Hapasi Mmocagd. YCIINIHE OTPUMaHHS
MpaliBHUKaMU J0JIaTKOBOi TIpodeciiiHOl  OCBITH, HAsABHICTH TEOPETHYHOI Oa3u Ta
MPAaKTUYHOTO JIOCBiAY O3BOJUTH IMpAalliBHUKAM HE TiJIbKM CTATH BHCOKOKBai(hiKOBaHWUMH,
MEPCIeKTUBHUMHU 1 3aTpeOyBaHUMH (JaxiBISIMU y BIAMOBITHIN ranmysi, a il mpeTeHayBaTu Ha
3aMIIICHHs] BUIIECTOSAIMNX 110Cal, TOOTO YCIIIIHE Kap’ €pHE MPOCYBaHHS.

[nnuBinyaneHul T1aH npodeciiHOro po3BUTKY MpalliBHUKA PO3POOISIETHCS BIAMOBIAHO 10
fioro mocagoBHX OOOB’SI3KIB PErNIAaMEHTOM CIUIBHO 3 Oe3mocepeqHiM KEpiBHUKOM Ha
BinmoBiAHUM cTpok. Ilpu po3poOii i1HAMBIAYaJIbHOTO TIUIaHY BPaxOBYETbCS OTpUMaHa
ciry>k00BLeM npodeciiiHa ocBiTa, y TOMY YHCHI 1 JOAATKOBA, HAOYTHH MPAKTUYHUNA TOCBIA 1
npodeciiiHi HaBUYKH, OCOOMCTI MpPAarHEeHHs, a TaKOXX IMOTOYHI Ta IMEPCHEKTHBHI 3aBJIaHHS
CTPYKTYpPHOTO Miapo31iay. B iHIMBiIyalbHOMY TUIaHI 3a3HAYAETHCS: MeTa, BHI, (opma i
TPUBAJICTh OTPUMAHHS JOJATKOBOI MpogeciiiHOi OCBITH, BKJIIOYAIOYM BIJIOMOCTI IpO
MOXJIMBICTh BUKOPUCTAHHS JUCTAHIIIMHUX OCBITHIX TEXHOJIOTIM Ta CaMOOCBITH; HANPSIMKH
J07aTKOBOI mpodeciitHOi OCBITH; OYiKyBaHa pe3yIbTAaTHUBHICTh JOJATKOBOI mpodeciitHoi
OCBITH MpaliBHUKA. SIK HAIPSIMKU JOJATKOBOI MPOQECiitHOT OCBITH MOKYTh 3a3HaYaTHCS TaKl
HamnpsMU HaBYaHHS, SK YIPaBIiHCbKE, IPaBOBE, OpraHi3alifHO-eKOHOMIYHE, IUIaHOBO-
¢iHaHCcoBe, IH(pOpMaliifHO-aHATII TUYHE, MOBHE Ta 1H.

4. Opranizanis npodgecilinoro HaByaHHs mnpaniBHukiB. Opranizamis npodeciiHoro
HaBYaHHs NPAaLIBHUKIB, 3TIHO 3 3aKOHOM, 3/1MCHIOETbCS pOOOTONABLSMU 3 ypaxXyBaHHSAM
noTped BIACHOI rocroAapchkoi abo 1HIIOT AiSTIFHOCTI BIAMOBIAHO 10 BUMOT 3aKOHOJABCTBA.
[Ipodeciiine HaBYaHHS MpAlIBHUKIB 3/A1MCHIOETbCA 0O€3MOCEpeHbO y POOOTOAABIS Ta Ha
JIOTOBIpHIM OCHOBI y mpodeciiiHO-TeXHIYHMX Ta BHIIUMX HABYAJIBHUX 3aKjanax, Ha
MIIMPUEMCTBAX, B YyCTaHOBax a0o opraxizamisax. PoOoTomaBiii MOXYTh 3A1HMCHIOBATH
¢dopmanbHe 1 HedopmanbHe npodeciiiHe HaBYaHHS MpalliBHUKIB.

[Ipodeciiine HaBUaHHS MPAI[IBHUKIB 3/I1IHCHIOETHCS 3a ACHHOIO, BEUIPHBOIO (3MIHHOIO), OYHO-
320YHOI0, JUCTAHIINHOIO, EKCTepHaTHOI (OpMOIO, 3 BiApMBOM 1 0e3 BIAPUBY BiX
BUPOOHUIITBA Ta 3a IHAWBIAyaIbHUMH HaBYaJbHUMH TutaHamu. Cucrema mpodeciitHoro
PO3BHUTKY IEpCcOHANy Ha MiANPHEMCTBI CIpsMOBaHAa Ha NPUBEICHHS piBHSA KBamidikarii
MPAIiBHUKIB Y BIAMOBIIHICTh 10 BUMOT BUPOOHMIITBA, ONTUMAJILHE 3aI0BOJICHHS OCOOMCTHX
iHTepeciB MpalliBHUKIB, IMOB’S3aHUX 13 camMopeali3alli€ro, IMiJBUIIEHHS e(QEeKTHUBHOCTI iX
mpaiii, 3a0e3neueHHsl Ha Il OCHOBI KOHKYpPEHTOCIIPOMOXKHOCTI TOBapiB (poOiT, MOCIYT).
Cuctema Bkimouae B cebe: mpodeciiiHe HaBUaHHS MEPCOHANy; aTeCTallil0 MepCoHaly, SKUN
3riHO 3 Kiacu@ikaiiero mpodecii HaIeKUTh 0 BIAMOBIAHUX MPOQeciiHO-TTOCaTOBHX
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KaTeropiit; ceprudikaiio nepcoHany; (GopMyBaHHS pe3epBY KEpiBHHUKIB MiJIPUEMCTB,
YCTaHOB Ta OpTaHi3allii.

Ceptudikaiiss mepcoHaqy MPOBOAUTHCS HA MIINPHEMCTBI 3 MeETOK: 1) CTBOpEHHs
CIPHUATIMBUAX YMOB JUIsI YCHIIIHOI JiSUTBHOCTI TMANPHEMCTBA, HA BHYTPIIIHBOMY Ta
30BHIIIHBOMY PHUHKY, @ TaKOX Ui y4acTi B MDKHapOJAHOMY EKOHOMIYHOMY 1 HayKOBO-
TEXHIYHOMY CITBPOOITHHUITBI Ta MDKHApOJHIM TOPTiBIl 32 paxyHOK BHITYCKY
KOHKYPEHTOCTIDOMOKHOI TPOMYKIii YW HaJaHHS SKICHUX IIOCIYyr Ha OCHOBI BHCOKOI
KBamidikalii nepcoHany; 2) BIPOBAPKCHHS €(PEKTUBHOI CHCTEMH OIlIHKH TEPCOHATY IS
3a0e3meueHHs Horo mpodecionaniaMy BiAMOBIIHO 10 BUMOT MDKHAPOJAHHUX CTaHAAPTIB IKOCTI
MIPOJTYKITii.

BopHodac OCHOBHOIO MeTOIO (OpPMYBaHHS pe3epBY KEpIBHUKIB Ha MiINPHEMCTBI €
MOJIMIIEHHS] Ta BJIOCKOHAJIEHHS POOOTH MOA0 iX J000pY, PO3CTAHOBKH, ITiJIBUIIICHHS
npodeciifHOTO piBHS, CTUMYIIIOBAHHS YIPABIIHCHKOI iHIIiaTWBU 1 akTUBHOCTI. OCHOBHUMH
3aBHaHHAMU (HOPMYBaHHS PE3EPBY KEPIBHUKIB €: 1) BUSBICHHS cepell MPaIiBHUKIB 0Ci0, sKi
MaroTh 3MI0HOCTI 1ysi OOiiMaHHS KEpiBHMX MOCaa; 2) HaBYaHHSA OCi0, 3apaxoBaHHX [0
pe3epBy KepiBHHKIB, g OOifiMaHHS KepiBHUX Mocaa; 3) 3a0e3MedyeHHs] CBOE€YACHOTO
3aMIIIEHHsT BAaKAaHTHUX I10CaJ KEPIBHUKIB 13 YHCIA KOMIETCHTHUX 1 3Ii0HUX JI0
YIPaBIiHCHKOT pOOOTH MPAIiBHUKIB.

5. Jo6ip nmeaaroriuaux kaapisB Tta ¢axiBuiB 1Jis1 npoBeaeHHs] NpodeciiHOro HaBYAHHSA
npauniBHUKIB 0Oe3nmocepeqHb0 y poGoroaaBus. [IpodeciiiHe HaBYaHHS MpaIiBHUKIB
0e3mocepeIHbO 'y POOOTOMABIS 3MIMCHIOIOTh BUKJIAAa4i, MAWCTPH BHPOOHWYOTO HABUAHHS,
IHCTPYKTOpYU BHUPOOHUYOTrO HaBYAHHS, SIKI 3aJly4aloTbCcs Ha yMOBaxX [OTOBOPY 3 HaJaHHS
OCBITHIX TTOCITYT.

Bukinagadi, sxi 3amydaloTbes 0 31iHCHEHHS mpodeciiHOro HaBYaHHS O€3MOCepelHbO Yy
poOoTonaBIs, MOBMHHI MaTH MOBHY BHIIY OCBITY 32 BIATIOBIAHMM HANpsIMOM i CTaXX poOOTH
3a BIJIMOBIIHOIO CIIELIAJIbHICTIO HE MEHII, SIK TPU POKH. MalcTpyu BUPOOHWYOTO HABYAHHS
MOBUHHI MaTH BUILY OCBITY Ta CTa)K poOOTH 3a BIJNOBIIHOIO CHEIIaIbHICTIO HE MEHIII, SIK TPU
poku. BopaHouac, IHCTPYKTOpHM BHUPOOHMYOTrO HaBUaHHS 31 CKJIaay KBami(ikoBaHUX
pOOITHUKIB MOBHHHI MaTHU CTaX poOOTH 3a Mpogeci€r0 He MEHII, SIK TPU POKU Ta PIBEHb
KBaJiQikamii (po3psja, Kiac, KaTeropiro) He HIWKYMH, HDK MepeqdadeHO HaBYaJIbHUMHU
IUTAaHAMU 1 IpOrpaMaMy, 3a SIKUMU 3J1HCHIOETHCSI HABUAHHS POOITHUKIB.

Po3mip omnatu mpami oci0, sIKi 3adydaroThCsi A0 3JAIHCHEHHsS NpodeciiHOro HaBYaHHS
MpaliBHUKIB, BU3HAYAETHCS B JOTOBOPI IPO HAJAHHS OCBITHIX TOCIYr 1 HE MoOXe OyTH
MEHIIUM, HDK pO3MIp CTaBOK IOTOAMHHOI OIUIaTH Mpali MpamiBHUKIB yCIX Taimy3el
€KOHOMIKM 3a TPOBEACHHS HABUAIBHUX 3aHATh. [HCTPYKTOpPH BHPOOHHYOTO HaBUAHHS
MOXYTb OyTH 3BUIbHEHI BiJl BAKOHAHHS OCHOBHOI pOOOTH 31 30€peXEeHHAM 332 HUMU CepeIHbOL
3apo0ITHOT IJIaTH Ta Micls poboTH (rmocaau) y pas3l MPOBEIEHHS 3aHATh 3 POOITHUKAMU-
YUYHSIMH B IpyIax y CKJIaJi 11’ ATH 1 6is1bLie ociO.

6. BeeHHsI MePBHHHOIO Ta CTATHCTUYHOIO 00/iKYy KilbKOCTi NMpaniBHMKIB, 30KpeMa
THX, fIKi npoinuin npodeciiine HaByaHHs. Ha mianmpueMcTBI Ha KOXHOTO IpalliBHUKA
BEJIETHhCSI OCOOMCTA CIpaBa, 0 SKOi BXOAATH: 1) BHYTPIIIHINA OMUC JOKYMEHTIB; 2) 0coO0BUI
JUCTOK 3 OOMIKYy KaJpiB (aHKeTa); 3) TOMOBHEHHS 0 HHOTO (70 aHKeTH); 4) aBToOiorpadis;
5) komil JOKyMEHTIB MpO OCBiTy; 6) Komii JOKyMeHTiB (a0 BHUIHCOK 3 HHUX) PO
3aTBEP/UKEHHS Ha Mocajiax; 7) XapakTepUCTUKU ab0 peKOoMEeHalliifHi 1ucTH; 8) Komil Haka3iB
po TMPU3HAYECHHS Ha Tocaxy. Y HEOOXIAHMX BHUMNAAKaX, HAMPUKIAM, TepeadadeHnx
3aKOHOJIAaBCTBOM, B OCOOOBY CIIpaBY BKIIIOYA€THCS: CIIMCOK HAYKOBHX Ipallb 1 BUHAXOIB,
BUITMCKU 3 TIPOTOKOJIB 300piB 3aCHOBHMKIB 200 TPYJOBUX KOJEKTUBIB (ISl KEPIBHUKIB, K1
oOupanuca Ha mocaay) Ta iH. Hanmami B 0coOMCTYy chpaBy BKIIOYAIOTHCS JOKYMEHTH, LIO
HIATBEPKYIOTh 3MIHY aHKETHHUX Ta OlorpadiuHuMX JaHUX MpaliBHUKa (HANpUKIad, KOMis
CBIIOLITBA TMpO MUIOO, IUIUIOM TPO 3aKiHYEHHS OCBITH Ta 3A00yTTS BIAMOBITHOL
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crienianizaii) i XxapakTepu3yloTh Horo npodgeciiiai, IiI10Bi Ta 0COOUCTI SKOCTI, HAPUKIAL,
aTecTaIliiiHI JIUCTH, BIATYKH, IMOJaHHS Ha MPU3HAYCHHS HA TOCAay, KOl aKTiB PeBi3ii, pi3Hi
noBigku (6iorpadiuHi, MICTATH aHKETHI JIaHI MpaIlliBHUKA Ta KOPOTKUH OMUC HOTrO TPyIOBOi
TiSTTBHOCTI Ha mianpueMcTBi). BogHouac poOoTonaBenb Mae€ MpaBO BKIOYATH 0 3MICTY
0c000BO1 CTIpaBU Pe3yJbTaTH TECTYBaHHS MPOQPECIHUX 1 0COOMCTICHUX SIKOCTEH TPalliBHHUKA.

7. Ctumy/loBaHHsI mpogeciiiHOro 3pocTaHHsi NMpaumiBHMKIB. 3arajgoMm, y IIiIBUIICHHI
kBayidikamii KagpiB Ha BHUPOOHMLTBI 3alliKaBICHI: Oeporcasa (MIABUILEHHS SKOCTI Ta
e(QEeKTUBHOCTI BHMKOPUCTAHHS pOO0YOI CHIM, 3POCTAHHA KOHKYPEHTOCIIPOMOXHOCTI
BUPOOJICHOI MPOAYKLIi Ta MOCHyT); nionpuemcmeo (MiABULICHHS NpodeciitHoro piBHSA KajpiB
€ CKJIaJIOBOI0 EKOHOMIYHOI MOJITHKH, OCHOBOIO JJISi 3POCTaHHS IMPOMYKTUBHOCTI Mpari,
MiABUILEHHS SIKOCTI MPOMYKIIi, 3HIKEHHS PIBHS TPaBMaTH3MY); npayiéHux (MOXKIUBICTD
IIJIBUIIICHHS TMPOAYKTHBHOCTI mpalli, 30UTbIIeHHs 3apo0iTHOI riaTh (Micisl ITiABUIICHHS
pO3psidy, KaTeropii ToIo), Kap €pHe 3pOCTaHHS, MiABUIICHHS KOHKYPEHTOCIIPOMOXKHOCTI Ha
PHUHKY TIpart).

CtumynnroBaHHS MPALiBHUKIB 10 MIABUIIEHHS piBHSA KBami(ikaii, mpodeciitHoro 3pocTanHs 3
00Ky poOOTONaBIII MOXKIIMBE 32 YMOB BIITBOPEHHS CTUMYJIOIOUYOi poiii 3apoOiTHOI IMIIaTH,
MOCWJICHHSI 11 KOpENAiHHOTO 3B 3Ky ICHYIOUMM pIiBHEM OCBITH. TakoXX BaXKJIMBUM €
CTIPUSTHHSI YJOCKOHAJICHHIO MPOLEAYPU HAJaHHS MiIBrOBUX OE3BIJICOTKOBUX KPEIUTIB VIS
OTPUMaHHS OCBITH (3 METOIO 3a0e3MeueHHs COIMaTbHUX JIQTIB JUIsl CIMEH 3 HEBUCOKHMHU
pPIBHAMHU JOXOIB), @ TaKOXX OTPUMAHHS T'PAHTIB, IO HE MOTPEOYIOTh MOBEPHEHHSA — JUIA
COIIQJIBHO BPA3JIMBHUX BEPCTB HACEICHHS.

CrumyntoBaHHs TpoeciiftHOro HaBYaHHS POOITHUYUX KaApiB 3 OOKY Jep>KaBU Ta KepiBHHUKA
MOXXJIUBE Ha OCHOBI YJOCKOHAJCHHS ICHYIOUOTO TOPSAIKY (OPMYBaHHS JEp:KaBHOTO
3aMOBJICHHS 3 MIATOTOBKH POOITHUYMX KaJpiB, K€ Bi3HAYAE€THCA HEIOCTATHBHO €(PEKTUBHUM
BUKOPUCTaHHAM OOJDKETHUX KomTiB. [IpiopureToM mixg dYac po3MilIEHHS AEp>KaBHOTO
3aMOBJICHHS Ma€ OyTH He (DaKTUYHE YTPUMAaHHS 3aKJaJliB OCBITH JEPKABHOTO Ta rally3eBOTr0O
HiAMOPSIKYBaHHS, & Y3TOKEHICTh CTPYKTYPH 1 OOCSTIB MiArOTOBKH KaJpiB 31 CTpaTerieio
COILI1aTbHO-€KOHOMIYHOTO PO3BUTKY JAEP:KaBH, PETiOHATBHUMH Ta Taly3eBUMH MPOTpamMaMu
pPO3BUTKY [5].

3MIHCHIOIYM  3arajlbHy — XapaKTepUCTHKY  3aKOHOJABYO  3aKpIIUIEHMX  HaNpsMKiB
npodeciiHOro pO3BUTKY MpPalliBHUKIB, BAPTO 3a3HAYMTH, 1110, BIAMOBIIHO /10 M.1.8-10 4.1 cT.4
3akony VYkpainun «[Ipo mnpodeciiiHuii po3BUTOK MpaliBHUKIB», NpodeciiHuil pPO3BUTOK
MPAIiBHUKIB MOKE€ 31HCHIOBATUCS 3a TAaKUMH HamNpsIMKaMH, SIK: 3a0€3MeUeHHsI MiABUIICHHS
kBautipikarii mpariBHUKIB Oe3mocepeTHh0 Y poOOTOAaBIl a00 B HAaBYAIBHHUX 3aKJIa/ax, K
MpaBUjI0, HE pijIIe, HK OJWH pa3 Ha I ATh POKIB; BU3HAUEHHS MEPIOJUYHOCTI aTecTarlii
NpaLiBHUKIB Ta OpraHizauis ii MPOBEICHHS; MPOBEIEHHS aHali3y pe3yJbTaTiB aTecTauii Ta
3MIACHEHHS 3aXOAIB IIOJI0 MIABUIIEHHS NpodeciiHOro piBHSA mpauliBHUKIB. BogHouac, Ha
Hallly TyMKY, SIKIIO PO3KPUTHU 3MICT KOXHOI'O OKPEMOIO IYHKTY, SIKl 3a3Hadajucs BHUIIE, TO
OYEBUHO, II0 BCl BOHU IMOCTYNOBO PO3KPUBAIOTH PI3HI €JIEMEHTH TaKUX KaTeropiu, sk:
miaBUIIeHHS KBamigikarii Ta atectamii. Came ToMy, BBaxkaeMo 3a HeoOXxiaHe, myHKTH 8-10
4.1 cr.4 3akony Ykpainu «[Ipo mpodeciitHuii po3BUTOK MpaliBHUKIB» 00’ €qHATH B OJUH
HanpsMOK TpodecifHOro po3BUTKY MpalliBHUKIB, a came: «8) MiJBUIIEHHS KBadidikarii,
aTecTallis NpaliBHUKIB Oe3moceperHbOo y poOoToAaBis a0o B HaBYANBHUX 3aKiagax Ta
3MIIACHEHHS 3aX0/1B LI0JI0 MiIBUIIIEHHS NPOQECiifHOro PiBHS MpalliBHUKIBY.

Ha miacraBi 3a3HaueHOro mpomoHyeMo BHecTH 3MiHH 70 4.1 cT.4 3akony Ykpainm «IIpo
npodeciifiHuit pO3BUTOK MPAIliBHUKIBY», MIPU IbOMY BUKIIOUUTH M.11.9, 10 4.1 cT.4 3akoHy Ta
BUKJIacTH 1.8 4.1 c¢T.4 y Takii penakuii:

«8) migBuIeHHS KBamidikalii, aTecTallis MpamiBHUKIB Oe3MmocepeiHh0 y poO0ToAaBIs a00 B
HaBYAJIbHUX 3aKJaZax Ta 3J1MCHEHHS 3aXOJiB 00 MiABUIIEHHSA MpodeciifHOro piBHS
MIPAIiBHUKIBY.
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AIMIHICTPATUBHO-IIPABOBE PEI'YJTFOBAHHSI JEP2KABHUX
CTATUCTUYHUX IHOOPMAIIMHUX PECYPCIB B YKPAIHI

Konnpatres A.1O., 3m00yBau

3anopizvruil nayionaneruil yuisepcumem (boris389@yandex.ru)

VY crarti poOuThes Cnpoda OKPECHUTH XapaKTepHi OCOOIMBOCTI a/JMiHICTPaTUBHO-IIPABOBOTO
pEryiIOBaHHS Jep)KaBHUX CTAaTHCTHYHMX 1H(GOpPMAaIiMHUX pecypciB B YKpaiHi, BH3HAUNTH
CHUCTEMY NepKaBHHUX CTaTHCTHYHUX iH(POPMAmiHHUX pecypciB. APryMeHTYEThCS HEOOXiTHICTH
(hopMyBaHHS €IMHOTO AEP)KaBHOI'O IHTETPOBAHOTO iH(GOPMANiIHHO-CTATUCTHYHOTO PECYpPCy B
VYkpaiHi ayi1 3a10BOJIEHHST TOTpeObu B 00’€KTUBHHUX JaHWX MPO CTaH 1 TEHJIEHINi COIialbHO-
€KOHOMIYHOTO PpO3BUTKY, TOCIOAAPCHKI Ta (IHAHCOBI B3a€EMO3B’A3KHM Ha MIKAEPKaBHOMY,
3arajbHOJIEPIKABHOMY, PETIOHAILHOMY 1 rajy3eBOMY piBHSIX. BH3HauaeThCs cCUCTEMa JEpiKaBHUX
CTaTHCTHYHMX 1HPOPMAIIHHIX pecypciB.

Kurouosi cnosa: oepoicasna cmamucmuxa, oepaicasii cmamucmuyni iHghopmayiiini pecypcu, cucmema
0epIHCcagHUx CIMAmUCMuYHUX iHPOPMAyiiHUX pecypcis, aOMIHICMPAmMuSHO-NPasose pe2yio6aHHs.
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Konnpatsen A.10. AJIMHUHUCTPATHUBHO-ITPABOBOE PET'VJIMPOBAHUE
T'OCYJAPCTBEHHBIX CTATUCTUYECKUX WHO®OPMAILIMOHHBIX PECYPCOB B
YKPAWHE / 3anopockuii HallmOHAIBHBINA YHUBEPCUTET, Y KpanHa
B craTtbe menaeTcs MOMBITKA OYEPTHTh XapaKTepHbIe 0COOCHHOCTH aMHUHUCTPATHBHO-IIPABOBOTO
peryJIMpoOBaHUsl TOCYAAPCTBEHHBIX CTATUCTUYECKUX HH(POPMAIMOHHBIX DPECYpPCOB B YKpauHe,
ONpPEJEeNUTh CHCTEMY TOCYIApCTBEHHBIX CTATUCTHUYCCKHX HH(OPMALMOHHBIX PECYPCOB.
ApryMeHTHpYeTCS HE00XOUMOCTh (dhopmMupoBaHus €IMHOTO rOCyapCTBEHHOTO
HUHTETPUPOBAHHOTO MH(GOPMAIIMOHHO-CTATHCTUYCCKOTO pecypca B YKpauHe s YAOBICTBOPCHHUS
MOTPEOHOCTH B OOBEKTUBHBIX JAaHHBIX O COCTOSHUHM M TECHACHIUSIX COIHUATBHO-3KOHOMHUYECKOTO
Pa3BUTHsI, XO3SIMCTBEHHBIX U  (UHAHCOBBIX B3aUMOCBS3€H Ha  MEXKIOCYAapCTBEHHOM,
TFOCYJapCTBCHHOM, PETHOHAJILHOM W OTpaclicBOM  ypoBHAX. Ompenensercs CcUCTeMa
rOCYIapCTBCHHBIX CTATUCTUYCCKUX HH(OPMAIIMOHHBIX PECYPCOB.

Kniouegvle  cnosa: — cocydapcmeennas — cmamucmura, — 20CyOaApCmMEeHHble  CHAMUCmudecKue

UHpOpMAYUOHHBIE  PECcYPChbl, CUCMEMA 20CYOapPCMBEHHbIX CIMAMUCHUYECKUX UHGOPMAYUOHHBIX

PECYPCO8, AOMUHUCIPAMUBHO-NPABOBOE Pe2YIUPOBAHUE.

Kondrat’ev  A.Yu. ADMINISTRATIVE-LEGAL REGULATION OF THE STATE
STATISTICAL INFORMATION RESOURCES IN UKRAINE / Zaporizhzhya national
university, Ukraine

The article tries to outline the characteristic features of the administrative regulation of the state
statistical information resources in Ukraine. Is systematization of the General legal interpretations
of the notion of "information resource" in research of domestic and foreign scientists. Analyzes the
structural elements of statistical information resources, which includes a variety of information
about the activities of economic entities of life of the population, natural resources, Finance, etc.

Define the tasks that are set before the state statistics of Ukraine. When providing statistical
information to users, the State statistics service of Ukraine should stick to one of the fundamental
principles of official statistics and the system of state statistics, the completeness, accuracy,
scientific validity, timeliness and accessibility of official statistical information. It is proposed to
fix this principle at the legislative level.

The rationale behind the necessity of forming a unified state integrated informational resource in
Ukraine to meet the need for objective data on the status and trends of socio-economic
development, economic and financial cooperation at the international, national, regional and
sectoral levels. Determine the system of state statistical information resources, which includes the
information resources of the State statistics service of Ukraine, statistical information resources of
the functional state statistics bodies (enterprises, institutions and organizations that are in the
sphere of management of State statistics service of Ukraine) and other state authorities.

In the process of creating a unified state integrated statistical information resource is critical
organization interagency data exchange operational statistical observations based on standard
technologies and standards of information storage. In this regard, an important task is the
integration of information resources of the State statistics service of Ukraine with the resources of
other ministries and agencies for the collection and accumulation of departmental statistics.

The conclusion is that the administrative and legal regulation of the state statistical information
resources in Ukraine leads to the creation of a single informational space of the bodies of state
statistics, which is formed on the basis of statistical data obtained from the monitoring objects, and
covers official information, formed by bodies of state statistics; information obtained in the
implementation of the departmental government of observations carried out by public authorities;
regional information of state statistical observations.

Key words: state statistics, the state statistical information resources, the system of the state statistical

information resources, administrative and legal regulation.

Ha nouarky XXI cromitrs iHbopMalis cTae CyTTEBUM MOKa3HUKOM HAyKOBO-TEXHIYHOIO
nporpecy B YKpaiHi, OHUM 13 HAHOUIbII BaXKJIUBUX PECYPCIB JUIsl pO3BUTKY HAIIOI JEpHKaBH.
3pocTaroua 3aleXKHICTh BiJl HAasBHOCTI iHQopMarllii, piBHS e€()eKTHUBHOCTI ii BUKOPHCTaHHS,
00poOKM Ta mepefayl Mmpu3Bena J0 BUHUKHEHHS TAaKOrO NMPHHIIMIIOBO HOBOTO MOHATTS SIK
iHopmariiai pecypcu. Y Oyab-aKid CydacHId naepxkaBi HEOOXITHUM 1H(POpPMAIIHHUM
pecypcoM JUIsl PoLecy MPUHHATTS CTPATEriuHUX pIllIeHb MOCTa€ CTaTHCTUYHA iH(pOpMaIlis.
[IpaBoBiIHOCHHM, 110 BHHHMKAIOTh y c(depl AepKaBHOTO CTATUCTHUYHOTO OOJNIKY, 30Kpema
IIOZI0 CTBOPEHHSI W BHUKOPUCTaHHSA JEPKAaBHUX CTATUCTUYHHUX PECYpCiB, TIOB’si3aHl 3
TISUTBHICTIO  BIAMNOBIJAIBHUX OpraHiB JepXaBHOI BIagd Ta 00 €KTHUBHO MiJISTal0OTh
a/IMIHICTPAaTUBHO-TIPAaBOBOMY PETYJIIOBAHHIO.
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AJMIHICTPaTUBHO-TIPABOBOMY  PETYJIIOBAaHHIO JEp)KaBHUX CTATHUCTHYHHMX 1H(OpMAaLIiHUX
pecypciB B YKpaiHi IpUIUISIOTH BCe OUTBINE yBaru, OCOOJMBO 3 PO3BUTKOM TaKOTO (DEHOMEHY,
K 1HpOpMaliiHE CYCHIIBCTBO. 3 SBISIOTHCS YMMAJO IIKaBUX IyOmikamii y miid cdepi, Ha
JepKaBHOMY pPIiBHI PO3pOOJIAIOTHCS MPOEKTH 3aKOHIB 100 BIOCKOHAJICHHS JIEP>KaBHOIO
PETYIIOBaHHS CUCTEMH iH(QOpMAIIHHUX pecypciB Ta iX OUIbII ePEeKTUBHOIO BHKOPHCTAHHS.
[TpoGiemu, 1MoB’s13aH1 3 BUKOPUCTAHHAM 1H(POPMAIIHHUX pecypciB B YKpaiHi, JOCITIIKYBATUCS
IMIMPOKUM KOJOM BITYM3HSHUX Ta 3apyObKHUX BYeHHX, cepen skux: LB. ApicTosa,
A.b. Autononsckuii, ILA. bakyr, LP.bognap, K.C.Boituummn, B.JI. IHo3emues,
P.A. Kamoxnuii, b.A. Kopmuu, O.B. Hecrepenko, [.B. Cunopenko, I.C. Yk, B.S. SlkoBeHko
Ta iH. [HpopMmarIiiiHi cucTeMu B Iep)KaBHOMY YIPaBIIiHHI, 30KpeMa i CTOCOBHO CTaTHCTUYHHX
iHpopMmamiiHux cucteM, nociaimkyBamu [.B. Kmumenko, O.I'. Ocaynenko, A.M. [lanuyk,
€.0. Panyrin, M.A. Cenmsrok, B.I1. Tponb Ta iH. Y TOH ke 4ac, aaMiHICTPaTHBHO-IIPABOBE
PETYIIOBaHHS JIEPKABHUX CTATUCTUYHUX 1H(OPMALIHHUX pecypciB MOTpeOye OUIbII CyTTEBOTO
HAayKOBOTO aHami3y, 1 cepell HeBUPilleHMX paHillle YaCTHH 3arajbHoOi NMPoOJeMH CIIiJ
BU3HATU NUTAHHS BU3HAYEHHS CHUCTEMH JIEPKABHUX CTATUCTUYHUX 1H(OPMAIIIHUX pecypciB,
dbopMyBaHHSI €IMHOTO JIEP>KABHOIO 1HTETPOBAHOTO 1HPOPMALIHHO-CTATUCTHYHOTO PEecypcy B
VYkpaiHi.

Meto10 cTaTTi € BCTAaHOBIEHHS XapaKTEPHUX OCOOIMBOCTEH aIMiHICTPAaTHUBHO-IIPABOBOTO
pEryoBaHHS JIepKaBHUX CTATUCTHYHHX iH(OpMAaIiitHux pecypciB B YKpaiHU, BU3HAUYCHHS
CUCTEMH JIeP>KaBHUX CTATUCTUYHUX 1H(POPMAIIHHUX PECYPCIB.

[adopmartiiini pecypcu BiZirparoTh BEIUKY POJIb MPAKTHYHO B yCiX cepax KUTTETISUTBHOCTI
HAIIIO1 JIepKaBH 1 CYCHIbCTBA. Y MPOIIECi CBOET AiSNIBHOCTI OpPraHu JAep>KaBHOI BIaau, Pi3Hi
opraHisaiii, yCTaHOBH CTBOPIOIOTH 1 BHKOPHCTOBYIOTH iH(opMariitHi pecypcu. Ha ocHoBI
BYACHO HAJaHOi, JOCTOBIpHOI 1 MOBHOI iH(popMaIlli MPUAMAIOTECS YHPABIIHCHKI pillIEHHS,
KOHKYPEHTOCIIPOMOKHICTh OYyAb-AKOi OpraHi3aliiiHOi CTPYKTYpH Ha PUHKY MPSIMO 3aJIC)KHUTh
B1JI KIJTBKOCTI Ta SIKOCTI iH(opMarlii, sIKOX0 BOHA BOJIOAIE. Y OUIBIIOCTI BUMAJAKaX MEXaHI3M
CTBOPEHHSI Ta PO3MOBCIO/DKEHHS 1H(POPMALIHHUX PpECYpCiB  PETYNIOEThCS HOPMaMHU
aJIMIHICTPaTUBHOI'O IMpaBa, II0 BUMAarae MpPOLEJYPHOrO BU3HAYEHHS Ta BIOCKOHAJEHHS
3aCTOCYBAHHS €JIEMEHTIB TAKOTO MEXaHI3MY.

He3Bakatoun Ha IIUPOKE BUKOPUCTAHHSA NOHATTS «iHpoOpMauiiHui pecypc», Horo
3araJlbHOTIPUIHATE BHU3HAYCHHS BIJCYTHE. 3a TIyMadyHUM CIIOBHHKOM, CIIOBO «PECYpCH»
MOXOJAUTH BiJ (PPaHIly3bKOTO ressourse — JOMOMIXHI 3aco0u (TPOIIOBI KOIITH, I[IHHOCTI,
3armacu, MOKJIMBOCTI, JKepenna MpUOYTKIB TOIIO). Y BITUM3HSHIN HayKOBIH JiTepaTypl MOXKHA
3YCTpITH pPI3HOMAHITHI BU3HAUYEHHS TMOHATTA «iHpopMauiiHuil pecype». Hampuxinan,
[.B. CunopeHko HaBOAWUTH Take BU3HAYEHHs 1H(QOpPMALIMHUX pecypciB: «IOCTYIHI IS
0e3rnocepeIHbOr0 BUKOPUCTAHHS JIaH1 i 3HaHHS, HEB1J €MHOIO XapaKTEePUCTUKOIO SKUX € TXHS
nparMaTM4Ha I[iHHICT, IO BU3HAYAETHCS MPAKTHUYHUMH TIOTpeObaMu B  IXHBOMY
MaTepialbHOMY YpEueBJIEHHI B IHTepecax BHpILICHHsS MEBHUX MPaKTHYHUX 3aBlIaHb» |1,
c. 199]. O.M. KoBamtok BBaxae, 1o iH(opmariiiHi pecypcu — 1e «cxouiie iHdopmarii
pI3HHX THIIIB Ta MpU3HAYEHH» [2, ¢. 227].

OxkpeMi pociiChKi TOCHITHUKU TPaKTYIOTh 1HGOpMaLIHHUN pecype SIK «IHTeTrpajbHE MOHSTTS,
0 BKJIIOYae B ce0e TMOBHY CYKYIHICTh BIJOMOCTEH, sKi (QOPMYIOThCS B TMpoleci
KUTTEAISUTBHOCTI 3araioM» [3] abo sk «BCsl HaKomMW4YeHa iHGOpMAIis MPO OTOUYIOUY Hac
JiiicHiCcTh, siKa 3aikcoBaHa HAa MaTepialbHUX HOCISX abo B Oynb-skid iHIIHN ¢opmi, ska
3abe3neuye Tmepemady iH@opMalii y 4aci 1 TpOCTOpi MK PI3HUMH CHOXXHBA4aMH IS
BUPIIICHHS Oy/Ib-SKUX 3aB/IaHb (HAYKOBUX, BUPOOHHYHX, YIIPABIIHCHKUX Ta iH.)» [4, c. 30].

[ndopmariiitne 3aK0HOAABCTBO YKpaiHH MPOMOHYE JIMILE 3arajbHEe IOPUANYHE TPAKTyBaHHS
HNOHATTS «iH(popMmaniiiauii pecype». Tak, y cr.1 3akony VYkpainu «lIpo HamioHaIbHY
nporpamy iHpopMaTuzalii» iHGopMalifHIN pecypc BU3HAYEHO SIK «CYKYITHICTh JIOKYMEHTIB
B iH(opMariitHux cuctemax (6i06mioTeKax, apxiBax, OaHKax AaHUX Touo)» [5]. PenepanbHuit

FOpuouuni nayku



137

3akoH Pocilicekoi @enepanii Big 27 nunas 2006 poxy «IIpo indopmarito, iHpopmamiiiHi
TeXHOJIOTIT 1 mpo 3axuct iHMopmarii» [6] mepkaBHI iHGOpPMAIliiHI pecypcH BHU3HAYa€ SK
iH(pOpMallito, 0 MICTUTHCS B JepKaBHUX 1H(POPMALIHHUX CHCTEMax, a TAKOXK 1HII HasBHI B
PO3MOPSKEHH] JIep)KaBHUX OpPraHiB BiIOMOCTI 1 JOKyMeHTH (cT.14, 4.9).

Craructuuna iHpopMaris € HeoOX1THUM 1HPOPMALIIHHIM pecypcoM sl IPOILEeCy MPUIHSITTS
pillieHb, BOHA NPEJCTABIIA€ OJWH 3 OCHOBHHUX €JIEMEHTIB EKOHOMIYHOTO 1 COLIaIbHOIO
yIpaBliHHSA B YKpaiHi, OB s3ye MK COOOI0 OpPTraHu BJIagd Ta TPOMAJISHCHKE CYCIIIbCTBO.
CraructruHi iHGOpMAaIIiiiHI pecypcu YKpaiHU BKIIOYAOTh B ceO¢ pi3HOMaHITHY 1H(GOpMAIIito
PO JiSUTBHICTh TOCIIOAAPIOIYUX CYO’€KTIB, KUTTS HACENICHHS, HAsBHI NMPUPOJIHI PECypcH,
¢dinancu Tomo. SKIo npu3HaYeHHs 1H(QOPMAaIlIHHOT CHCTEMH TIOJIATAE B HAJaHHI KepIBHUKAM
iHpopmanii, mo 3abe3nedye NPUHHATTA OOTPYHTOBAHUX 1 €QEKTUBHHX pillleHb, TO
iH(dopMaIiliHi pecypcu HalalTh JaHi, SKi 00pOOJISIOTHCS TEXHOJIOTIYHUMH IMPOIEAYpaMH i
MIEPETBOPIOIOTHCS B 1H(POPMAIIIIO Ui MiATOTOBKH 1 MPUHHATTS YNpPaBIiHCHKUX pIlIeHb [7,
c.73]. Usa indopmamis 3ocepemxeHa B iHGopmariiinux ¢onmax JlepkaBHOT CiyxOu
CTaTHCTUKH YKpaiHU 1 opraHizaiiii, 0 BXOJATh B 11 CTPYKTYpyY, iHOOPMAMIMHUX CXOBHUIIIAX
OpraHiB Biagu i ynpaBmHHﬂ Ha pecrnyOlTiKaHCBKOMY PpIiBHI 1 Ha PIiBHI MICIEBUX
aZMIHICTpaIiii, OKpEeMHX MiANPHEMCTB, Oi10MOTEK, HABYAIBHUX 1 HAYKOBO-JOCIITHUX
opranizamniii. Jlo 3araJbHUX CTAaTUCTHYHUX PECYPCIB HAJIEXKaTh TaKOX METOJHMYHI,
HOpPMATHBHI Ta HaBYallbHI Marepiaaw y mii cdepi; a Takox iHGOpMamis i3 3apyOiKHUX
JDKEpEdI, 10 OJIEPXKYETHCSI HA OCHOBI OOMiHY 3 HAaI[lOHAJIBHUMH Ta MIXXKHAPOJHUMHU OpraHaMu
CTAaTHCTUKH Ta 1HIIMMH OpPTaHi3aIlisIMHU.

Ilepen nep:kaBHOIO CTAaTUCTUKOI YKpaiHM IIOCTABJIEHI 3aBIAHHS CTBOPEHHS CHUCTEMHU
CTaTHCTHYHOI iH(OpMaIlii, sika 06 3aJ0BOJBbHsIA MOTPEON B 00’ €KTHBHUX HAHUX MpPO CTaH 1
TEH/ICHIIT COLI1aTbHO-€KOHOMIYHOTO PO3BUTKY, FOCIOIAPChKi Ta (DiHAHCOBI B3a€MO3B’SI3KHM Ha
MDKIEpP)KaBHOMY, 3aralbHOJCP)KaBHOMY, PEriOHAJBHOMY 1 Tally3eBOMY PIBHSX, CTPYKTYpHI
3pylIeHHs Ta e()eKTUBHICT, BUPOOHULTBA, piBeHb 1HMIIALIT Ha 6a31 MIMPOKOTO BUKOPUCTAHHS
OOYMCITIOBAILHUX CHCTEM 1 HOBITHIX i1H(QOpMamiHHUX TEXHOJIOTIH, BIPOBAIKEHHS
MDKHapOJHHMX CTaHJapTiB y cdepi OO0JiKy Ta 3BITHOCTI, 3HAYHOIO PO3LIMPEHHS poOIT 3
MOPIBHSHHS JTaHUX PI3HUX KpaiH. 3a0e3meueHHs BIJIOBIIHOCTI CHCTEMH OOJIIKY Ta METOIB
CTaTHCTHUYHOTO CIOCTEPEXKEHHS MDKHApOJHMM CTaHIapTaM JacTb 3MOTY 3ilCHIOBaTH
MDKZIEpKaBHUIT OOMIH 1H(OpMAILII€I0 HAa OCHOBI BIIPOBA/KEHHSI CUCTEMHU B3a€MOY3TOIKEHHX
KJIacu(ikaTopiB, yJOCKOHAJIEHHS BCIX €TaliB CTaTUCTUYHOIO CHOCTEPEKEHHS — BiJl CUCTEMH
MOKa3HUKIB, METO/IIB 30MpaHHsI 3BITHOCTI J0 i1 ONpaIfOBaHH:, aHAJII3Y 1 PO3MOBCIOIKEHHH [ 8].

AJIMIHICTPaTUBHO-IIPABOBE PETYNIOBAHHS OXOIUIIOE BCi cepH >KUTTEISUIBHOCTI JIIOJUHM,
HOro ciiJ po3yMITH SIK aaMIHICTPYBaHHS MEBHUMHU IPOLIECAMU KHUTTEIISIIBHOCTI JIOANHU.
Cuctema JiepKaBHOT CTATUCTUKHU B YKpaiHi NMpe/ICTaBIIs€ HAMBa)KIMBIITY MIXKIady3€BY JIaHKY
B CcHCTeMI MyOJIYHOTO aaMIHICTPYBAaHHS €KOHOMIKH, COIIaJbHOI CTPYKTYpH TOIIO. Y
CY4aCHUX YMOBAaX OCHOBHE 3aB/IaHHS JI€P’KaBHOI CTATHUCTUKU MOJISATae B 3a0€3MeUeHHI MoTped
OprasiB JiepKaBHOT BJIaJH Ta yNPaBIIHHS B CTATUCTUYHUX JAHHUX MPO COIIaJIbHI, EKOHOMIYHI,
nemorpadiuHi, €KOJOriuHi Ta IHII CYCHUIbHI sBUINA. Buxonsuu 3 1poro, po3pobieHa
TeXHoJoris 300py, 00poOKH, 30epiraHHs NMepBUHHOI 1HPOpMalii 1 popmyBaHHS Ha ii OCHOBI
3BEJICHUX PE3Yy/IbTaTiB: MEPIOAMYHICTh 30WMpaHHS CTAaTUCTHYHOI 3BITHOCTI, METOIU 300py
iHpopMmanii (cymiibHe abo BHOIPKOBE CIIOCTEPEXKEHHs), Miclle 30epiraHHs IEepBUHHOL
iHpopmanii (TepuTOpiaibHI OpPraHd CTATUCTUKH, OOYMCIIOBANIBHUI ILIEHTp abo cepBep
JlepxaBHOT CITy>KOM CTaTUCTUKU Y KpaiHH).

Cuctema JepkaBHUX CTaTUCTMYHHMX 1H(OpMAIiHUX pecypciB BKIOYae: iHopMamiiHi
pecypcu JlepxaBHOi CiaykOM CTaTHUCTUKM YKpaiHW; CTaTUCTH4HI 1HGOpMaIiiiHI pecypcu
(GyHKIIOHATBHUX OPraHiB JIEP’KaBHOI CTATUCTUKHU (MIAMPUEMCTBA, YCTAHOBH Ta OpraHisarii,
K1 3HaXOJAThCs y cdepi ymnpaBiiHHA JlepkaBHOI ClIyXOM CTATUCTUKM YKpaiHW); 1HIIUX
opraniB jaep:kaBHoi Biaau (MiHicrepcTBa ¢iHaHCIB YKpainu, MiHiCTepcTBa coLiaIbHOT
MoJIITUKM YKpainu, MiHictepcTtBa oxopoHH 370poB’s Ykpainu, MBC VYkpainu, HBY ta
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IHIIKMX MIHICTEPCTB 1 BITOMCTB). Y CBOIO uepry, iHpopmaliitHi pecypcu cucremu [lepxaBHOT
CITY)KOW CTaTUCTUKH YKpaiHu 00’ €IHYIOTh: 1H(OpMAIliiiHI pEeCypcH IEHTPAJIBHOTO amapary
Jep:kaBHOT CIIy>)kKOM CTaTUCTHKH YKpaiHu; iH(OpMaIliiiHi pecypcu TepUTOpialbHUX OpraHiB
Jep>kaBHOI cTaTUCTUKM B ABTOHOMHIN PecnyOmini Kpum, obGmactsax, micrax Kuei Ta
CeBacromnoni, paiioHaX, paiioHax y MicTax, MicTax O0OJacCHOro, PECIyOIIKaHCHKOTO
(ABToHomHOi Pecnybmiku Kpum) 3HaueHHs Ta iHoOpMariiiHi pecypcu MiKperioHaTbHUX
TEPUTOPiAIbHUX OPraHiB AEP>KaBHOI CTATHCTUKH.

AJIIMIHICTPaTUBHO-TIPABOBE  PETYJIIOBAaHHS JEPKaBHUX CTATUCTUYHUX 1H(OpMaIiiHUX
pecypciB B YkpaiHi OOYMOBIIOE CTBOPCHHSI €IMHOTO 1H(OPMAIIIHO-CTATHCTUYHOTO
IPOCTOPY OpraHiB JEpXKAaBHOI CTATHUCTUKU, SKUH (DOPMYyeThCS Ha OCHOBI CTaTHCTHYHHUX
JaHUX, OTPUMAaHUX BiJ OO €KTIB CIIOCTEPEKCHHs, 1 OXOIUTIOE OQiliidHy i1HpOpMAIIio,
chopMoBaHy OpraHamH Jep>KaBHOI CTaTHCTHKH; I1H(QOpMaIlil0, OTpUMaHy IpH 3/1HCHECHHI
BIJOMYMX JIEP’)KABHUX CIIOCTEPEKEHb, IO TPOBOAATHCS OpPraHAMH JCpPXKABHOI BIIAJH,
iH(opMaIliro perioHaATbHUX JEPKaBHUX CTATUCTUYHUX CIIOCTEPEKEHb.

AHaJli3 HaKOMMYEHOTO CHUCTEMOIO JIEP)KABHOI CTATUCTHKH YKpaiHH BEIUKOTO 00cATY
cTaTuCcTUYHOI 1H(pOpMaLii PO COIiaTbHO-EeKOHOMIYHUN PO3BUTOK CYCHUIBCTBA JO3BOJISIE
BUSIBIIATH SIBHI 1 MPUXOBaHI TEHJICHINI I[OTO MPOIECY, BHPOOISATH CTPATErii0, 3HAXOJIUTH
ontuManbHi pimeHHs. CratuctuuHa iHdopmalis, 00’€KTHUBHO BimoOpakarouun CTaH 1
3aKOHOMIPHOCTI COI[iaJIbHO-€KOHOMIYHMX SIBHI 1 TPOLECIB, € OJHIEI0 3 HaHBaKIMBIIINX
CKIIaJIoBUX 1H(oOpMaliifHOrO pecypcy nepkaBu. Ha OCHOBI CTaTMCTHYHOI Ta 1HINIOT
JOKYMEHTOBaHOI iH(popMalii, HagaHoi rpoMaastHaMu ((hisMuHIME 0cO0aMu), OpraHizalisiMu,
JIEp>)KaBHUMHU OpraHaMu, OpraHamMH MICIEBOTO CaMOBPSIYBaHHS, BIAMOBIAHO 10 3aKOHIB
Vxpaiau «Ipo indopmariron, «IIpo moctyn mo my6miunoi iH(pOpMAaLii», CTBOPIOIOTHCS Ta
eKCIUTYaTyIOThCs JIepKaBHI iHQOpMaIliiiHi cucTeMu.

[lpu nHaganHi craTucTU4HOI iH(pOpMarii kopuctyBauaMm JlepkaBHa ciyx0a CTaTHCTUKU
VKpaiHH MOBMHHA JOTPUMYBATUCS OJHOIO 3 OCHOBOHNOJOXHHMX HPUHIUMIB oO(]imiiHOrO
CTaTUCTHYHOTO OOJIKY 1 CHCTEMH AEp>KaBHOI CTAaTUCTUKU — MIOBHOTA, JIOCTOBIPHICTh, HAYKOBA
OOIPYHTOBaHICTh, CBOEYACHICTh HA/JaHHS Ta 3arajbHOAOCTYMHICTh O(DILifHOI CTATUCTHYHOI
iH(dopmatii (3a BUHITKOM 1H(opMallii, 1ocTyn 10 sSIKo1 oOMexeHuit 3akoHamu). Lleit nmpunun
3aKpIIUICHUH, HalpUKIaA, y 3aKkoHonaBcTBI P®, 30kpema y denepanbHomy 3akoHi Big 29
mucronaga 2007 poky Ne 282-®3 «IIpo odimidHUN CTAaTUCTHYHUN OOJIK 1 CHUCTEMY
nepkaBHOi cratuctuku B Pociiicekiit @enepartii» (ct.4, m.1) [9]. BBaxkaemo 3a HeoOXigHE
BHECEHHS I[bOT'0 IPUHIIHITY SIK HOpMHU 3aKkoHY YKpaiHnu «IIpo nepxaBHY CTaTUCTHKY.

OCHOBHI pe3yabTaTu IisUIBHOCTI Jlep’kaBHOI CIy>KOM CTaTUCTHKM YKpaiHH 0a3yroTbcs Ha
nopiyHOMY 300pi Ta 0OpoOIl BH3HAYEHUX CTATUCTUYHUX TIOKA3HMUKIB. 3 I[I€I0 METOIO
TOTY€EThCSI 1 JAOBOJUTHCS JIO 3BITYIOUMX T'OCHOJAPIOIOYMX CYO’ €KTIB BIIMOBIJHA KIJIBKICTH
apKylIiB CTaTUCTUYHOTO I1HCTPYMEHTapito, 1o BKiIro4ae Onm3bko 200 dopM aepix aBHOTO
CTaTUCTUYHOTO CIIOCTEPEKEHHs Ta MOPAAKIB iX 3amoBHeHHs. BomHouac JlepikaBHa ciyx0a
CTaTUCTHKH YKpalHH HaMaraerbCs 3MEHIIWTH 3BITHE HAaBAaHTAKEHHS Ha pECIOHCHTIB
HUIIXOM YIPOBAHKEHHSI HAWKPAILOro JOCBIAY €BpoIeichKoi cTaTtucTuk. Hampukian, skio
y 2010 por1i pecrioHIEeHTH TTOJaBAIM OPTaHaM JIepKaBHO1 CTaTUCTUKH 186 (hopm 3BITHOCTI, TO
y 2012-my — Bxe 174 ¢opmu [10]. Sk pe3ynbTar, MIOPIYHO CTBOPIOETHCS EP:KaBHUIA
CTaTHUCTUYHUH 1H(OpMaLIHHUN pecypc, KU BUKOPUCTOBYETHCS Ul BUITYCKY ITyOJTiKaliil Ta
oprasizarii JOCTyIy KOpUCTYBaUiB.

Hapasi B YkpaiHi BupillleHHsI CTpaTeriyHOrO 3aBJaHHs CTBOPEHHS CUCTEMH 1H(OopMaliiHo-
CTaTUCTHUYHOrO 3a0e3leuyeHHs] OpraHiB JEp>KaBHOI BJIaAM BUMarae (GpOpMyBaHHS €IUHOTO
JIEP’KaBHOTO 1HTETPOBAHOTO 1H(POPMAIIHHO-CTATUCTUYHOTO pECypCy Ta OIEpPaTUBHOIO
JOCTYIy N0 ILOTO pEecypcy BCIX CHOXHUBadiB craTUcTHyHOi iH(popmarnii. [lin exuHUM
Jep’KaBHUM  IHTETPOBaHUM  1H(OPMaLIHHO-CTATUCTUYHUMU  PECYpCOM  PO3YMIETHCS
iHpopMarist, 3i0paHa 1o JiHIi pecmyOJIKaHCHKUX, PETIOHATBHUX 1 MICIIEBUX OpraHiB
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BUKOHABYOI BJIA/IM, IHIIUX OPTaHiB BIAIHM Ta YIpPaBIiHHI, ()IHAHCOBUX 1 IHIIUX OpraHizali,
o (GopMyIOTh CTATUCTUYHY 3BITHICTH I 1H(GOPMAIIHHO-CTATUCTUYHOTO 3a0e3reyeHHs
[Ipe3unenta Ykpainu i Kabinery MinicTpiB YKpaiHu, a TaK0oX 1HIIUX KOPUCTYBAYiB.

VY mporeci CTBOPEHHST €MHOTO JAEP>KaBHOTO 1HTETPOBAHOTO iH()OPMAIITHOTO CTATHCTUYHOTO
pecypcy BUpIlIagbHE 3HAYCHHS MAa€ OpraHizamis MDKBIIOMYOTO OOMIHY JaHUMU
ONEPATUBHUX CTATHCTUYHUX CIIOCTEPESIKEHh HA OCHOBI THIIOBOI TEXHOJIOTIi 1 CTaHIapTiB
30epiranns iHdopmamii. Y 3B’SA3Ky 3 IIUM, BAXKIUBUM 3aBIaHHSM € 1HTerparis
iHdopmariiaux pecypciB JlepaBHOI CIy)kOM CTaTUCTHKU YKpaiHM 3 pecypcaMH 1HIIHX
MiHICTEPCTB 1 BIJOMCTB, 110 3a0€3Meuy0Th 30ip Ta HAKOIMMYEHHS B1IOMYOi CTATUCTHKH.

Jlep>xaBHa CTaTUCTHMKAa B YKpaiHi € HEBIA €EMHHM €JIEeMEHTOM CHCTeMH i1H(opMaIliiHux
pecypciB  Hamoi  AepxkaBH.  AJIMIHICTPaTUBHO-TIPAaBOBE  PETYJIIOBAHHS  JEPKABHHUX
CTAaTUCTUYHHUX 1H(OpMAIIHHUX pecypciB B YKpaiHi crpsiMOBaHE Ha 3a0e3ledueHHl moTped
OpraHiB JIep>KaBHOI BIIQJM Ta YIPABIIHHS B CTATUCTUYHUX JAHUX TPO COLiaIbHi, CKOHOMIYHI,
nemorpadiuHi, €KOJOTIYHI Ta IHINI CYCHUIbHI  SBHINA. AJIMIHICTPaTHBHO-TIPABOBE
peryoBaHHS JEp)KaBHUX CTAaTUCTUYHHUX 1H(POpPMAaLIHHUX pecypciB B YKpaiHi 00yMOBITIOE
CTBOPEHHS  €IMHOTO  1H(QOPMAIIITHO-CTATUCTUYHOTO  IPOCTOPY OpraHiB  JepKaBHOI
CTaTUCTHKH, KU (POPMYETHCS Ha OCHOBI CTaTUCTUYHMX JaHUX, OTPUMAaHUX Bl 00’ €KTiB
CIIOCTEpeXKeHHS, 1 oxomioe odiuiiHy iHpopmallio, chopMOBaHYy OpraHaMu AepKaBHOL
CTaTUCTHKH; 1H(POPMAIIiI0, OTPUMaHy MPH 3AIMCHEHHI BiIOMYNX JIEPKAaBHHUX CIOCTEPEKEHB,
0 TPOBOAATHCA OpraHaMu JAepKaBHOI Biaau; 1H(OPMAILIO PETIOHAIBHUX JEP>KaBHUX
CTaTUCTHYHHX CIIOCTEPEKEHb. 3apa3 B YKpaiHi Ha3pija HeoOXiHICTh (GOpMyBaHHS €IMHOTO
JIEPKABHOTO 1HTETPOBAHOTO 1H(POPMAIIITHO-CTATUCTUYHOTO pecypcy Ta ONEpaTUBHOTO
JOCTYITY JI0 IILOTO PECYPCY BCiX CHOXHMBAUYiB CTATUCTHYHOI 1H(POpMAaIii.
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AKTYAJIBALIS TOCHIUKEHHS AMIHICTPATABHO-FOPUCIMKIIIHOT
TISJIBHOCTI CHEMIAJBHUX MIIPO3/IIJIIB IO BOPOTHEI
3 OPTAHI3OBAHOIO 3JIOYNMHHICTIO B YMOBAX
PE®OPMYBAHHS TPABOOXOPOHHMX OPTAHIB

Momuanos P.1O., ag’toHKT

J[Hinponemposcvkuil OeporcasHull yHigepcumem HYMpPIWHIX Cnpas

Y crarti poO3MISHYTO TNHTaHHS aJMIHICTPaTUBHO-IOPUCAMKIINHOI IisNIBHOCTI CIIEIiajdbHUX
miIpo3aiIiB Mo 00poThOi 3 OPraHi30BaHOIO 3JIIOYMHHICTIO. BU3HAa4YalOThCS MPOOIEMHU 3A1HCHEHHS
aIMIHICTPAaTHBHO-IOPUCAUKIIHHUX TOBHOBaXXEHb. [lopymiyloTbcss mHMTaHHA pedopMyBaHHS
MIPaBOOXOPOHHHUX OpPTaHiB.
Knrouosi cnosa: aominicmpamugno-ropucouxyiiina OiaibHicms, cneyianibHi niopo3oiiu no 6opomedi 3
OP2AaHI308AHOI0 3TOYUHHICINIO.

Momganos  PIO. AKTYAJIM3ALIMA UCCIEAOBAHUA AAMUHUCTPATUBHO-
FOPUCJIUKIIMOHHOW JAEATEJIBHOCTU CHELMAJIBHBIX TIOJIPA3AEJIEHUI I10
BOPbBE C OPT'AHM30BAHHOI MMPECTVYITHOCTBIO B YCJIOBUAX
PE®OPMUPOBAHUS TIPABOOXPAHUTEJIBHBIX OPI'AHOB / JlHenpomneTpoBCKHiA
rOCY/AapCTBEHHBIN YHUBEPCUTET BHYTPEHHUX A€, Y KpanHa
B crarbe paccMOTpeHBl  BONPOCHl  aJAMHUHUCTPATUBHO-IOPUCIMKIMOHHON  JEATEIbHOCTH
cHeuuanbHBIX TMOJpa3AeieHuii no OoprOe ¢ OpraHM30BaHHOI NpecTymHOCThIO. IlogHMMAarOTCS
BOIPOCHI pehOpMHUPOBAHHS IPABOOXPAHUTEIEHBIX OPTaHOB.
Kniouegvie  cnosa: AOMUHUCTPAMUBHO-IOPUCOUKYUOHHAS OeamenbHOCMb, cneyuanbHbie
noopasoenenus no bopvde ¢ OPeaHU308AHHOU NPECYNHOCIBIO.

Molchanov R.Yu. MAINSTREAMING OF RESEARCH OF ADMINISTRATIVE-
JURISDICTIONAL ACTIVITIES OF SPECIAL UNITS TO COMBAT ORGANIZED
CRIME IN TERMS OF LAW-ENFORCEMENT REFORM / Dnepropetrovsk is a state
university of internal affairs, Ukraine

The article deals with questions of administrative-jurisdictional activities of special units to
combat organized crime. The author raises questions of reforming law enforcement agencies.
Resulting of implementation of the provisions of the Constitution of Ukraine, the Concept of
administrative reform, the need to amend the Constitution of Ukraine, indicates the need for a
fundamentally new status of the executive authorities, local self-government, forms and methods
of their work, active participation of citizens in their formation and control over the activities. The
author studied the works on issues of administrative jurisdiction conducted by Ukrainian leading
scholars. In this study the problems of terminology are in the consideration of this category. He
emphasizes the importance of developing administrative-jurisdictional relations, their study
closely all the saints with the reform of the Ministry of Internal affairs of Ukraine. Paying attention
to suggestions for improvement of administrative-jurisdictional activities of special units to
combat organized crime, it is noted that this improvement occurred mainly from the perspective of
operational-search activities as the main scope of their functions. However, an indictment of the
existing order some of the actions of administrative-jurisdictional associated with the adoption of
the new Criminal Procedural Code. The author states that the formation of a new doctrine of
administrative law, whose main task is the implementation and protection of human rights and
freedoms, should affect the reform of law-enforcement agencies. And the specificity of fulfilling
their tasks requires a clear separation of jurisdictional, operational-search and criminal procedural
activities.

Key words: administrative-jurisdictional activity, special units to combat organized crime.

B acmekTi 3ab6e3neueHHs (opMyBaHHs IMPABOBOI JIEPXKABH Ta TPOMAIHCHKOTO CYCIUILCTBA B
VYkpaiHi BaykJIMBe Miclie BiiBesieHe pedopMyBaHHIO MiHicTepcTBa BHYTPIIIHIX CIPaB, ALSUIBHICTH
SKOi MoTpeOye TMOCTIMHOIO BJIOCKOHAJICHHS. Pe3ynbTaToM BIPOBA/DKEHHS B JKUTTS IOJIOKEHb
Koncrurymii Ykpainu, Konuenmii agMiHiCTpaTUBHO-TIpaBOBOi Ta Cy/0BOi pedopMm B YKpaiHi,
notpedoro 'y 3miHi KonctuTymii YkpaiHu mae crati (opMyBaHHS HOBOTO aJMIHICTpaTHBHO-
MPaBOBOTO CTAaTyCy OpraHiB BUKOHABYOI Bia/H, (OpM Ta METOAIB iX AiSTIBHOCTI, aKTUBHOI y4JacTi
rpoMaJisiH y iX (hopMyBaHHI Ta KOHTPOIII 3a AISUTbHICTIO. 3a3HaueHa 00’ €KTUBHA MOTpeba BU3HAUEHA
NPUHIMIIOM PO3MOAUTY BIAJH, a OTXKE, PO3LUIMPEHHSIM aJMiHICTPATHBHO-FOPUCIUKLIHHIX
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MIOBHOB)XEHb CIELIAIBHUX MTiIPO3/LTIB 10 00pOTHO1 3 OPraHi30BaHOIO 37I0YMHHICTIO, OCOOIMBO Y
cdepl aaMiHICTPaTUBHO-TIPABOBOI MPOTHIi MPOsiBaM KOPYIIIIii, HAPKOTHUKIB, HE3aKOHHOMY OO0ITY
BOrHenajabpHOi 30poi. [IpaBoBa mpHpoaa aaMiHICTPATHBHO-FOPUCIUKINAHOT MisSUTBHOCTI IHX
MIPO3UTIB 00YMOBITIOETBCS 3MICTOM CT.19 KoHcturymii YkpaiHu, 3riiHO 3 SKOKO IIi OpraHd
3000B’s13aH1 JISTH JIMIIE HA MiJICTaBi, y MeXax Ta B cnocid, mo nependayeHi Koncrurymiero ta
3akoHamMH YKpainu. CrieriabHO-FOpHIMYHA MIPUPOJIa IXHBOIO CTaTyCy 3yMOBIICHA 3aBIaHHSIMU 1
(YHKUISIMEH IIMX OpraHiB 1 XapakTepoM BJIAIHO-CITY>KOOBHUX MOBHOB)XEHb, SIKMMH HAJUICHI iX
[10CaI0B1 0COOU.

AHami3 YMHHOTO 3aKOHOJABCTBA MO aAMIHICTPATHBHI MPABOMOPYIICHHS Ta TMPAKTHKA HOTO
3aCTOCYBaHHS CHEHIATLHIMH ITiAPO3/IaMH 110 00pOTHO1 3 OpraHi30BaHOO 3JIOUYMHHICTIO CBIYaTh,
I0 OKpeMi MOro HOPMH HE TMIOBHICTIO BIINOBIJAlOTH BHMOTaM 4Yacy, a TaKOX 3MICTy
aJIMIHICTPaTUBHO-TIpPaBOBOi  pedopmu.  HaykoBo-TeopeTmuHmii  piBeHb  3a0e3NeueHHS
aIMIHICTPATHBHO-IOPUCMKINIAHOI iSUTbHOCTI OpraHiB € HemocTaTHiM. PoGota 3 po3poOku
MIPOEKTIB aIMiHICTPATUBHO-TIPABOBUX aKTIB 3 MHTaHb aJMIHICTPAaTHBHOI FOPHUCIMKINI MOTpedye
YiTKOTO BU3HAYEHHS [IEPCTIICKTHB PO3BUTKY 3aKOHO/IABCTBA, & TAKOJXK ITiIBUILICHHS POJIi LIX OPraHiB
y a/IMIHICTPaTUBHOMY TIPOBAIXKECHHI.

[TimBuIeHHS 1HTEpECY 0 aaMIHICTPATUBHO-FOPHCANKINIMHOI ISUTHHOCTI CIEIIaAIbHUX ITiPO3/ILTIB
no OopoTb0l 3 OPraHiz0BaHOI 3IIOYMHHICTIO OOYMOBIIOEThCS TaKUMH (DaKTOpaMu: CHUCTEMa
OpraHiB BHYTpIIIHIX cnpas, «cucrema MBC Ykpainu Bce e Mae 6araro HeBUpIIICHUX MpoOiIeM,
OB’ S3aHUX 13 HEBIAMOBIIHICTIO iX MISUTBHOCTI caMe MIKHAPOAHHM CTaHIapTaM 3aXHUCTy IpaB
JFOJIMHH, KapaJlbHOK CHPSIMOBAHICTIO, JTyOJIOBaHHS (YHKLIM 3 IHIIMMH IPaBOOXOPOHHHMH
OopraHamy, TPOMI3JIKUM IICHTPAJIbHUM amapaTtoM, He3aJ0BUILHUM OpraHi3aliiHO-TIPaBOBUM 1
KaJIPOBUM 3a0€3MeUeHHSM iX HisUTbHOCTI» [1, ¢. 1]; 4eproBuM eraroM po3BUTKY aJMiHICTPATUBHOL
pedopmu, cydacHUM cTaHOM pedOpMyBaHHS aAMIHICTPATUBHOIO IMpaBa («IKUM 3A€OUIBLIOTO i
nependayeHa aJaMiHICTPaTHBHO-FOPUCIMKIIIAHA JisUTbHICTh OpraHiB BHYTPIIIHIX cripasy) [2, c. 1];
dbopMyBaHHAM HOBOI JOKTPUHU aJMIHICTPaTMBHOTO TMIpaBa; aJAMiIHICTPATUBHO-IOPUCAMKIIHHY
JUSTBHICTD TPO3IUTIB MO OOpOTHOI 3 OPraHi30BaHOK IOYMHHICTIO &K HiSK HE MOYKHA Ha3BaTH
OCHOBHOIO JIUI1 HUX 3 OIVISIy Ha 1X Ha3BY Ta OCHOBHI 3aB/iaHHs1. [Ipote, mpy GBI JOKIAHIIIOMY
OISl OCHOBHUX 3aBaHb iX AISUIBHOCTI 3HAXOATHCS BaroMi MiJICTaBy JUIA IX CPOCTOBYBAaHHS, a
came, 3aBJIaHHS, SIKi MOB’sI3aHI 3 KOPYIILII€0, HE3aKOHHUM 00IroM HapKOTHKIB, 30poi Too. Ilpu
YOMY BapTO 3a3HAYMTH, 1110 1€ HapsIMOK AISUILHOCTI MOB’SI3aHUIA HE TUIBKHU 3 MPOBAKEHHSM 110
CIIpaBax Mpo aJMIHICTPaTUBHI MPaBOMNOPYILIEHHS, TIPH SIKUX IIMPOKO 3aCTOCOBYETHCS BECH CIIEKTP
ICHYIOUOTO TOTEHIIaTy aJMIHICTPaTUBHOIO NPUMYCY, BKIIOYAIOYM 3aX0qu 3a0e3MedyeHHs
NPOBA/UKEHHSI 110 CHpaBax MpO aJMIHICTPaTHBHI MPaBONOPYIIEHHAX. JJOpeuHO MiAKPECIHUTH, 110
3aX0IM aIMIHICTPAaTUBHOTO MPUMYCY T€peBIpKa JIOKYMEHTIB, 3aTpUMaHHS, 3aCTOCYBAHHS
BOTHEMAJIbHOI 30pOi TOIIO, Ma€ MiCLie B JisUTBHOCTI 1 11032 MEKaMH MPOBA/PKEHHsI B CpaBax IMpo
aIIMIHICTPATHBHI TPaBOMOPYIIEHHs, a i Ali (aKTUYHO MOXYThb IepelyBaTh MOPYIIEHHIO
KPUMIHATGHOTO TpoBaukeHHsl. OcOONMBOCTI 3aBllaHb, SKi TOCTAIOTh MEpel  CHeliaTbHUMU
miIpo3auiaMyu o O0opoThOl 3 OpPraHi30BaHOIO 3JI0YMHHICTIO, BUMAraloTh HE TUIbKHM BU3HAYEHHS
HOPMATUBHOI periaMeHTarlii crerudiky iX aaMiHiCTpaTUBHO-IOPUCAMKINNHOI JiSITbHOCTI, a, MepII
3a BCE, BU3HAHHSI CYCIUILCTBOM MOTPeOU y 1X HAsBHOCTI, IX HAYKOBOMY BH3HA4Y€HHIO Ta PO3poOLIi
HAyKOBHX peKOMEH/Ialliif 3 IX po3poOKH Ta BIPOBA/LKEHHS. I3 3a3HaU€HOr0 BUILIIMBA€E HEOOXIAHICTD
y CTBOpEHHI (OHOBJIEHI, TpaHC(OPMAITil) CHCTEMH MyOIIYHOTO Ta TPOMAJCHKOTO KOHTPOIIO 32 iX
JUSUTBHICTIO 3 ypaxXyBaHHSM OINEpaTUBHOI (HEIVIACHOi, TaeMHOi) 11 ckiamoBoi. BaximmBoro
CKJIAJIOBOIO JIOCHIIPKEHHS MUTaHb aJMIHICTPAaTHBHOI IOPUCIUKIIINA MO0 O cTaTu iX HOpMaTUBHE
BU3HaueHHs. He 3Bakaroun Ha Te, 110 aMiHICTPaTHBHO-IOPUCIUKLIMHIA MisUTBHOCTI MPUIUICHO
YUMaJ0 YBard HAyKOBOK CITUTFHOTOK, €AMHOTO TIYMa4eHHS SIK Ha JOKTPHHAIBHOMY, TaK i
HOpPMAaTMBHOMY PpIBHSX BiACcyTHI. Ha Ham mormsa, JoKTpuHanbHa ¢opma aaMiHiCTpaTHBHO-
FOPUCIMKITIHOT sUTEHOCTI MOYKe OYTH PO3TaIllOBaHA B OHOBJIIEHOMY TipoekTi Konmenttii pedopmu
aJIMIHICTPaTHUBHOIO IIpaBa, KOHLEMIi aJMIHICTpaTUBHOI pedOpMH 1 CIYTyBaTd BiJIIPAaBHOO
PHCOFO, OPIEHTUPOM ISl PO3BUTKY ITi€T BaXKIIMBOI KaTEropii aMiHICTPaTHBHOTO TIPaBa.
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Meta craTtTi nojsrae B ToMmy, 100 Ha OCHOBI aHaNi3y IOPUIUYHOI JITEpaTypH, PO3BUTKY
HopMm Koncturyiii Ykpainu 3’scyBaTv CyTHICTh aIMIHICTPATUBHOI IOPUCIUKINI CIIEIiaIbBHUX
OiApo3ATiB 10  OOpoThOI 3 OpraHi30BaHOIO 3JIOUYMHHICTIO, BHU3HAYUTU 1i CYTHICTb,
0COOJIMBOCTI Ta HUIAXH PO3BUTKY 3 YpaxyBaHHSIM €BPOINEHCHKOTO PO3BHUTKY JAEpKaBH Ta
pedopmu ipo oxopoHHy cuctemy Ta MBC Ykpainu 30kpema.

Caii HAaroJOCUTH, 110 NMUTAHHIO aJMIHICTPATHBHO-FOPUCIUKIIIMHOL TISUTbHOCTI B PAISIHCHKI Yacu
ceoi mpaui npucestiim Camimesa H.I'., Ileprin AL, Honin €.B., Kmommivenko A.IL,
Kopenea O.I1., MacnennikoB M., fAximoB O.JO. V¥V cydacHiii ykpaiHCBKiii Hayii mpoOiemam
aIMIHICTPATHBHOI FOPUCAMKIIT TpUCBATHIM cBOi mpami [epacumenko €., I'ycapoB C.M.,
Kanasnos /I.I1., Konomoens T.O., Komstok A.T., JIyk’saens [1.M., Mukosnenko O.1.

Ha piBHi muceprariiiiux poOiT BITYM3HSHUX BUEHHMX, CITIJ BI3HAUMTH TaKi, 110 OYyJIM HaNMCaHi 3a
crnemianpHicTiO 12.00. 07: AnoxiHa JI.C. «Cy0’ekTH aaMiHICTPaTHBHOI FOPUCIUKINT B YKpaiHi»
(2001); HIunmeauk B.}HO. «AnMiHiCTpaTHBHI FOPUCOMKIIIHI MPOBA/DKEHHS Ta iX 3/AlHCHEHHS
opranamMud BHYTpimmHIX crpaBy (2004); Jwoomna B.JI. «AaMiHICTpaTUBHO-FOPUCIUKITIHA
TISUTBHICTH OPTaHiB JIePyKaBHOTO MOKEKHOTO 3akiamxy» (2004); Pychak FO.C. «AnmiHicTpaTuBHO-
IOPUCUKINIHHA MiSUTbHICTD OpraHiB Jlep:kaBHOT MoAaTKoBOI ciryx0u Yipainny (2004); ITanos O.1.
«AIIMIHICTPaTUBHO-IOPUCIUKIIIHA  TSUIBHICTh  JUIBHMYHOTO — iHCTeKTopa Mimimii»  (2005);
MapruHoBcbkuii  B.B.  «AMiHICTpaTHBHO-IOPUCAMKIIIAHA —JISUTBHICTE  OpPraHiB  CaHITapHO-
eriiemionoriuaoi ciayxxom» (2007); Kamora A.b. «AAMIHICTpaTHBHO-IOPUCAMKIIIAHA JISUTEHICTD
MUTHHX opraHiB Ykpainu» (2007); Cepsartok JI.B. «AaMiHiCTpaTHBHO-IOPUCAMKITIIHA AISITBHICTD
OpraHiB JIep>KaBHOI MPUKOPIAOHHOI ciryx0n Ykpainm» (2008); I'ycapoB C.M. «AamiHicTpaTHBHO-
IOPUCIUKINIHHA  JISJIbHICT,  OpraHiB  BHyTpimHIX  cripaB»  (2009); Topomempka LA.
«AJIMIHICTPAaTUBHO-IOPUCAMKIIIHA AiSUTBHICTD JEpP)KaBHOTO IHCHEKTOpPAa 3 KOHTPOIIO 3a
BUKOPUCTaHHAM Ta oxopoHoto 3emens (2010); KpaBuenko [.C. «AaMmiHICTpaTUBHO-
IOPUCIUKIIIHA JiSUTBHICTH OpraHiB BHYTPIMIHIX copaB y cdepi 3axucTy TpaBa
iHTenektyanbHoi BracHocT» (2010); CmokoBuu M.I. «IIpoGremu po3mexyBaHHS CyIOBOI
IOPUCIUKINT Ta BUSHAYCHHSI KOMIIETeHIIi1 agminicTpatuBHux cyaiB» (2010); Ceprienko K.A.
«[IpuHIIMNN  aaMiHICTPATUBHO-IOPUCAMKIIMHOT MisJIFHOCTI OpraHiB BUKOHABYOI BIIAJN»
(2011); IHemsaxin O.B. «IIpokypop B aaMIHICTPaTUBHO-IOPUCAMUKIINHUX MPOBAIKEHHSX:
nuTaHHsA Teopii Ta npaktukm» (2012); T'opomko A.A. «OpraHu aep’kaBHOI MOAATKOBOL
ciyk0u YKpaiHu sik cy0’€KTH aIMIHICTPATUBHOI IopucauKIii» (2013).

[TorpeOye  OKpemMOro  JOCHI)KEHHS  NUTaHHA  yJOCKOHAJIEHHS  aJMiHICTPaTUBHO-
IOPUCAMKIIIHOT JISJIBHOCTI CHEIialbHUX MIAPO3AUNIB MO O0poTh0l 3 OpraHizoBaHOIO
3JIOYMHHICTIO, sKe Mae BigOyBatucs B mpoueci pedopMyBaHHS BCi€i  CUCTEMHU
MPaBOOXOPOHHUX opraHiB, 30kpeMa MBC Vkpainu. 3aranioMm mnoTpeOyrOTh AOCTIHKEHHS
npobJeMH 3acTOCYBaHHS 3axO/iB NPUMYCYy B MeXaxX 3/iHCHEHHS aJMiHICTPAaTUBHO-
FOPUCAMKIIIIHOL ISTTBHOCTI, MEPEryIsiAy iX CYyTHOCTI Ta 3MICTY 3 MO3UIII] 3a0e3Me4eHHs Npas i
CBOOO/T JIFOJJMHU Ta MIXXHAPOHOTO I0CBIY.

3a3HAaueHUMU BUYEHUMH 3pOOJIEHI OKpeMi BUCHOBKH, SIKI JJO3BOJIAIOTH HaM BUKOPHUCTATH iX
IpU TOAATBIIOMY JOCITIKEHHI 1€l mpaBoBOi KaTeropii, (JopMyBaHHI MPOIMO3UIIN 11010 ii
ynockonaneHHns. Tak, [llumpaukom B.FO. 3po0meHO BHCHOBOK, IO 3a aHAJOTIED 3
aZIMIHICTPATUBHUM TIPOLIECOM, YUYEHI-IOPUCTH TPAKTYIOTh CYTHICTb aJMIHICTPAaTHUBHOI
IOPUCIUKINT Y «BY3bKOMY» Ta <«IIHPOKOMY» po3yMiHHI. [IpUXWUIBHUKHA «BY3BKOTO)
PO3YMIHHS CYTHOCTI aAMIHICTpaTHBHOI IOPUCAUKIII poOIATh aKIEHT Ha TakKi HampsMH INi€i
TISTTBHOCTI: @) FOPUCIUKINIAHA JISUIBHICTE Ma€ MICIie TaM, € € MPaBOBUM CITIp, MAE MICIEe
MPaBOMOPYIIEHHS; 0) y CBOIO 4epry IOPHCIUKISA CIYTye MpaBOOXOPOHHUM ImsaM. [lpu
bOMY, MPUXWIBHUKH PO3YMIHHS aJMIHICTPAaTUBHOI IOPUCIUKIII B «IIIHPOKOMY» 3HAYE€HHI,
BBaXaIOTh, 110 B 11 I[apuHi nepeOyBae BCS BAJHA TISUIbHICTH KOMIIETEHTHUX OPraHiB 100
BUPIIICHHS PaBOBUX CIOpPIB 1HAMBIAYaJIbHOTO 3HAUEHHS, K1 BUHUKAIOTh y cdepi mpasa [4].
Cxoxoi mo3uIii AOTpUMyrOThc U 1HIN gocmignuku Jlro6mnin B.J[., IlanoB LB,
KpaBuenko I.C. Ta iH., sIKI BKa3ylOThb Ha JBa HANpSMKH ILI0JI0 PO3YMIHHS IOPUCAMKIII B

Bicnuk 3anopizbkozo nayionansnozo ynieepcumenty Ne 2,2014



144

IIUPOKOMY Ta By3bKoMy posyminHi. Ha nymkxy Kamotu A.b., icHye Tpm migxomu, siki
MIPE3CHTOBAHI B IOPUANYHIN JIiTepaTypi, 30KpemMa, I1e: a) TisIIbHICTh, OB’ s3aHa BUKIIOYHO 3
3aCTOCYBaHHAM aJMIHICTPaTUBHUX CTATHEHB; 0) MISUIbHICTh, sIKA TIOB’s3aHA HE TUIBKU 3
3aCTOCYBaHHSM aJIMIHICTPAaTHBHUX CTATHEHb. i 9ac 37iCHEHHS TaKoi JTISJIBHOCTI TaKOX
BUSIBISIIOTBCE 1 (IKCYyIOTbCS  (PaKTH  CKOEHHS  AJAMIHICTPaTUBHUX IPaBOIOPYLICHD;
B) HISUTBHICTh, SIKa 3IHCHIOETBCS HE TUIBKM B MEXKax CIpaB PO aJMiHICTpaTUBHI
NpaBONOPYIIEHHs. Ii peamizamis Moke 3/iiCHIOBaTHCA 1 B MeXaX iHIIMX BHIIB
aJIMiHICTPAaTUBHUX IIPOBAKEHD (aAMIHICTpaTHBHE CYJA0YHHCTBO TOIIO) [5, ¢. 2].

OTxe, IOPUCAUKITIHA TISTTbHICTh KOMIIETEHTHUX OPTaHiB MO0 3aX0/liB IPABOBOTO MPUMYCY:
y 3B’SI3Ky 3 BUHUKHEHHSIM IIPaBOBOTO CIOPY (IMBUIBHI, TPYJOBi, aAMiHICTpATHBHI IyOJIiuHI
Ta 1HOI CHOOpPH); y 3B’A3KYy 3 HAsABHICTIO BUYMHEHOIO IPABONOPYIICHHS (3JI0YMHH,
aJIMIHICTPATUBHI MPOCTYNKHU, TUCIUIUIIHAPHI TPOCTYIKU TOIO) YU 1HIIOTO MOPYIICHHS HOPM
YUHHOTO 3aKOHOJABCTBA; Y 3B’A3KYy 3 (paKTOM BYMHEHHS NpOTUIpaBHUX nid. Ilpu mpomy,
MOBa iJIe HE TUIBKM TMPO 3aCTOCYBaHHS 3axXOJiB NMPUIUHEHHS (3aCTOCYBaHHS (HI3MYHOTO
BIUIMBY, CHEIIaJIbHUX 3ac00iB TOINO) Ta mMomepekeHHs. lIpore, oKpeMHMH AOCIiTHUKAMU
BUKIIIOUAETHCSI MOKIIMBICTh PO3IIISITY 3aXOMAIB MOMEPEIKEHHSI, SIK 3aX0/I1B aMiHICTPAaTUBHO-
IOPUCIUKIIIHOI isTbHOCTI. PazoM 3 THM, JesKi 3aX0AW MOIMEPEKEHHS MOXKYTh 32 TIEBHHX
0o0CTaBMH TMEpPEeXOJAUTH Yy 3aXOQu NpHUINHMHEHHA. Hampukman, nepeBipka JTOKYMEHTIB
(TOCBiMYEeHHS BOMis, TMAcHOPTy TOIIO) BCTAHOBJIGHHS OcCOOM, 3yNWHKAa Ta O[]
TPAHCIIOPTHOTO 3aco0y € 3axoAaMH TOMEpeKEHHS MPaBOMOPYIICHHS, alie MiJ dYac iX
3aCTOCYBaHHA, y pPa3i BHSBICHHS MOpPYLICHb (HENIHCHHUHA mMacmoprt, ocoda 3HAXOTUTHCS B
pO3IIYKY, TOpYyIIye BHUMOTH 3alMoOODKHOTO 3axoay — JIOMAllHId apemT, ocoOucre
3000B’s13aHHS, BUSBJICHHS aBTOMOOLTS, SKMU mepeOyBae y pO3IIYKYy, BOTHEMAIbHOI 30poi,
HApKOTHKIB TOINO, 3aXOIU IMOMEPE/HKEHHS MEePeXOJsiTh y 3aX0Iu NpUNUHEHHS. DaKTHYHO
ICHye BeNMKa KUTBKICTh CHUTYyaIlil, MiJ] 4ac SKHUX 3aJIKHO BiJ HASBHOCTI YU BIACYTHOCTI
MOpyIIeHb HOPM TIpaBa, OJHA 1 Ta K caMa [ MOXe KBali(ikyBaTucs, sIK MonepeKyBaibHa,
abo mpuNMHIOBaJIbHA. A caMe 3a TakuX 0OCTaBHH, Ha HAII MOTJISI, MH MAEMO 1X PO3TIISIATH B
MeXax FOPUCAUKIIIAHOL AIIFHOCTI, IO J1a€ OiIbIIe micTaB sl 3a0e3MeYeHHs MpaB i CBOOOT
TPOMaJISH.

CyuacHOI0 HAayKOI aJIMIHICTPAaTUBHOIO INpaBa BUAUIAIOTH Taki (yHKIIT aJAMiHICTPaTUBHOIO
mpaBa, SK npaBo3abe3nedyBalibHa, KA CIPSIMOBYETHCS Ha 3a0e3leueHHs peani3alilii mpas i
cBOOOJI JIIOJIMHU Ta MPaBO3aXHCHA, CIPsIMOBaHA Ha 3aXMCT MOPYIIEHUX IpaB. ToMy HaMu
HIATPUMY€ETHCS MO3UILIS OKPEMHUX aBTOPIB, SIKI MPOMOHYIOTh PO3IJIAJATH aIMIHICTPATUBHO-
IOPUCAUKINIIHY AiSUTBHICTD SK AiSUTbHICTH HE JIMIIE KapajibHOi CIIPSMOBAHOCTI, a, HacamIepes,
AK JISUIbHICTh, IO CHpsSMOBaHa Ha 3a0e3MeyYeHHS OXOPOHU aJMIHICTPATUBHO-TPABOBUX
BiTHOCHH, BKJIFOYAIOUM MPABOBUH 3aXHUCT IpaB i cBOOOJ TpoMajsH Ta IOPUIUYHUX OcCib [6,
c. 95-98].

VY cyyacHMX yMOBax 3MiHM MDKHapOIHOI'O CEpEeIOBHUINA HA MOYATKy HOBOTO THCSYONITTS
oxonwiu (akTuyHO Bci cepu BigHOCUH. [IpobmemMu TeopeTMyHOro XapaxkTepy BUHHUKIH 3
OISy Ha MOUIYK HOBUX METOJIB 1 MiAXOJIB J0 OCMHUCIEHHS KaTeropiii mpaBOOXOPOHHOI
IisbHOCTI Ta (OpMyBaHHIO HampsiMiB  pedopmyBaHHs 0a3zoBux cdep MiHicTepcTBa
BHYTpILIHIX CIpaB Ta OpraHiB BHYTpilIHIX copaB Ykpainu. Came mig yac peasnizamii
a7MIHICTpAaTUBHOI pedopMH MOTPeOye MOAAIBIIOT ONMTUMI3AIlT CBOET KOHCTPYKIIT HE TIIBKH
3arajibHa CHCTeMa OpraHiB BUKOHABYOI BJaJH, a i KOXKEH OKpeMuil ii CKIaJoBUN eleMeHT —
MiHICTepcTBa ab0 1HII IEHTPaIbHI OPTaHu BUKOHABYOI Biagu. OIHUM 13 TAaKUX KOMITOHEHTIB
€ 1 MIHICTEpPCTBO BHYTPIIIHIX CHpaB YKpaiHU, CTPYKTYPHI MiIPO3IUIN SIKOTO 31MCHIOIOTH SIK
PaBOOXOPOHHI, TaK 1 IepKaBHOYIpaBIiHChKI QyHKiT [1, ¢. 253].

CyuacHHUMHM JOCIHIJHUKAMU CIPABEIJIMBO 3a3HAYAETHCS, 10 pedopmyBaHHs cuctemu MBC
VYkpaiHu Mae TPOBOIUTHUCS B I1HTEpecax TMOCHJIEHHS 3aXUCTy TpaB 1 CBOOOA JIOIWHU 1

rpoMajsiauHa [1, c. 4, 230-232]. BaxxJIMBOIO CKJIaJ0BOIO IILOTO MPOLIECY € BU3ZHAHHS TOTO, 1110
«mmpaBa 1 CBOOOJM JIIOJWHHM BU3HAYAIOTH 3MICT 1 CHPSIMOBAHICTH ISUTBHOCTI JEP’KaBU», 1€
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O3HaYaTUME MiAMOPSAIKYBAaHHS JISIIBHOCTI BCIX JEpKAaBHUX 1 TPaBOBUX I1HCTUTYTIB
CYCITUJIBCTBA MOTpedaM peaisaltii, 30epekeHHS Ta 3aXUCTy MpaB JIIOJAUHHM, X MPIOPUTETHICTD
nepes IHIIMMHU IIHHOCTSAMH JIEMOKpPATHYHOI, COIiaJIbHOI, TPAaBOBOI JEpKaBU. 3a3HAUYCHOMY
Ma€ CIyryBaTH BU3HAHHS NPIOPUTETHOCTI YTBEP/UKEHHS Ta 3a0€3IEUYECHHS MpaB JIOJUHH B
aZIMIHICTPAaTUBHO-TIPABOBIM HayIli, 110, MEepexyciM, BUMarae OMpAIfOBaHHS HOBOI JOKTPHHU
aJAMIHICTPAaTUBHOTO TMpaBa B 4YaCTUHI HWOro NpHW3HA4YCHHS Ta (QYHKIINA, NpUHAWMHI IX
KOPUTYBaHHS, YTOUHEHHS, PO3IINPEHHS IPUHIIUIIB aIMiHICTPATHBHOT'O IpaBa.

3 oaHOro OOKy MM KOHCTaTyeMo HeoOXimHicTh pedopmyBanHs MBC VYkpaiHu Ta #oro
CTPYKTYPHUX MiApO31imiB. 3Ae01LIbIIOr0 KOHCTATYIOThCA CIPOOH pedopMyBaHHS OKpEMHUX
CTPYKTYp, HampsMiB AisuIbHOCTI (Hampukiaa, JlepkaBToiHCHEKIIi, CiACTBA TOINO), IO MPH
BIJICYTHOCTI €1IMHOI TOJITHKH y cdepi mpaBoBoi pedhopMu HE NPHUHOCHTH HAJEKHOTO
pe3yibTaTy. 3 IHIIOro OOKYy HEOOXiTHO, CIUPAIOYMCh HAa HOBITHI JOPOOKH IpEICTaBHUKIB
YKpaiHCBKOTO aJMIHICTPATHBHOTO MpPaBa, 1HO3EMHHUX JOCIIAHUKIB, MI>KHApOJIHOTO JIOCBITY
(dbopMyBaTH HAYKOBI MOTJISIIU Ta MPAKTUYHI PEKOMEH/IAII 3 iX BIPOBAKEHHS, CIIPSIMOBAHHMX
Ha 3a0e3neueHHs mnpaB i cBoOo JroauHu. [loganpmmii po3BUTOK Takoi BayKJIMBOI KaTeropii
aJIMIHICTPATUBHOTO TIpaBa, SK aJMIHICTPaTUBHA IOPUCIUKIliS, CIYryBaTUME BHU3HAYCHHIO
HOBHX aJMiHICTPaTUBHO-IOPUCIUKIIIHHIX 3aXO0JliB, 30KpeMa «IHCTHUTYT aJMiHICTPaTUBHOTO
MPUMYCY B TEMEPIIIHBOMY HOr0 pO3yMiHHI € MPSMUM BiIOOpaXEHHSIM PaJSHCHKOTO MiAXOAY
JI0 TIpaBa 1 He Mae JKOAHOTO BiIHOMICHHS /10 3aXHMCTY IpaB jroauHn» [3, ¢. 308].

VY cucrtemi opraHiB BHYTPIIIHIX CIOpaB HE BCi CIYXOM Ta MOCaZAOBI 0COOM KOPUCTYIOTHCS
FOPUCAMKI[IHHIME TTOBHOBKEHHSMH, IO ICTOTHO BiJpPi3HSE aAMIHICTPATUBHY FOPHCIUKIIIIO
[UX OpraHiB BiJ IOPUCAUKINI opraiB mpaBocynns. Hespakaiouum Ha 1€, aaMiHICTpaTHBHA
IOPUCIUKIlISL B OpraHax BHYTPIIIHIX CHpaB 3IiHCHIOETHCS BEIMKOI KIUIBKICTIO CYO’€KTiB
IIPABOOXOPOHHUX BIJHOCHH, YIOBHOBAXXEHMX 3aKOHOM IPUTAraTH BHHHUX OCIO 10
aZIMIHICTPAaTUBHOI  BIAMOBIJAJBHOCTI 32  NpaBomopymeHHs.  BriM,  oco0nmBicTh
IOPUCIUKIIIHOI AIsTTBHOCTI OpraHiB BHyTplmHlx CIIpaB 3yMOBJIIOETHCS HE TUIbKU HAsBHICTIO
CYyTO IOPUCIUKLIAHUX i (po3risa 1 BUpPIMIEHHS KOHKPETHHX CIpaB, 3IIHCHEHHS
MOBHOBA)XEHb 3 HAKJIAJICHHS aMIHICTPaTUBHUX CTATHEHb, TAKOX 3 peai3alli€lo KOMIeTeHIi
HE IOPUCIUKIIIHHOTO XapaKkTepy K Cy0’€KTaMU aJMIHICTPATHUBHOI IOPUCTUKIIIT, TaK 1 THITUMHU
M0CaZOBUMHU 0COOAaMH OpraHiB BHYTPILIHIX CIpaB, II0 HE MalTh IpaBa Ha 3J1HCHEHHS
ropucaukiii). Jlo Takux il BIIHOCATHCS MEPEBIpKa TOKYMEHTIB, 110 3aCBIIUYIOTH 0co0y, a
TAKOXX IHII JOKYMEHTH, HEOOXiJHI Ui 3°sCyBaHHS NHUTAaHHSI NpPO JOTPUMAHHS IpPaBUI,
HarjasJ 1 KOHTPOJIb 3a BHMKOHAHHSM SKUX [OKJIQJ€HO Ha MUIILIIO; 3aTpUMaHHSA Ta
JOCTaBJIIHHS TPABONOPYIIHUKA 3 METOI0 BCTaHOBJEGHHS OCOOM Ta MPUTATHEHHS [0
BIJIOBIAAJILHOCT], OE3MEpEeIIKOTHOT0 BUKOPUCTAHHS TPAHCIIOPTHUX 3aCO0IB B OKPEMMX
BHU3HAYEHUX 3aKOHOM BUIIA/IKAX.

Ha mam mornsa, y cydacHHMX yMOBax BUMarae JOJaTKOBOIO BHUBYEHHS MpoOiieMaTHkKa
aJIMIHICTPAaTUBHO-IOPUCAMKIIIMHOT JISUIBHOCTI CHEIiabHUX MIAPO3AUIIB MO OOpoThOl 3
OpraHi3oBaHOI0 3yI0uMHHICTIO. Crneuudika MIAIPHOCTI UUX MIJPO3AUIIB  PO3IIISHYTO
3/1e0UTBIIOT0 3 MO3MIII ONepaTMBHO-PO3IIYKOBOI JiSUIBHOCTI, SK OCHOBHOI'O CEpeOBHIIA
BUKOHAHHS CBOiX (DYHKIIiH, MPOTE 1CHYIOTh MTOBHOBAXXEHHSI aMIHICTPAaTUBHO-IOPUCIUKIIINHI,
AKi TOB’S3aHiI 3 TPHUTSITHEHHSM 10 aJAMIHICTpPATHUBHOI BiAMOBIIAaTBHOCTI 3a KOPYIIIHHI
MIPABOMOPYIICHHS, IHIIUMHU IPABOMOPYILIEHHSIMH, K1 MOXKYTh OyTH BHUSBJIECHI NpHU 311HCHEHH]
OIEePaTUBHO-PO3LIYKOBOI JisUIbHOCTI (30p0s, HAPKOTHUKU TOWIO). Y TOH ke yac, 3HayHa 4acTKa
MMOBHOB&KEHb Ma€ aJMIHICTPATUBHO-IOPUCAMKIINHUN XapakTep. Hampuxman, y crarri 12
[IpaBa crmemialbHUX MAPO3AUIIB MO OOPOTHOI 3 OpPraHi30BaHOIO 3JIOYMHHICTIO OpraHiB
BHYTpilIHIX cnpaB, Cayx0u Oe3nexkn VYkpaiHH Ta iX CHIBpOOITHHKIB MarOTh IpaBa,
nepenbaveni 3akoHamu Ykpainu "lIpo mimimito", "[Ipo CayxOy Gesnexu VYkpainu", "IIpo
OTIEPAaTUBHO-PO3IITYKOBY JISUTBHICTE", MM 3aKOHOM Ta IHIIMMH 3aKOHOJIABUUMH aKTaMH
Vkpainu. Tak, npu 3ailicHeHHI 3axoJiB OOpOTHOM 3 OpPraHi30BaHOIO 3JIOYHUHHICTIO
CHellaJIbHUM HiApo3/iiaM 1o 60poThO1 3 OPraHi30BAHOIO 3JIOUYMHHICTIO OPTaHiB BHYTPILIHIX
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cnpaB i Cmyx6u Oe3nexkn YKpaiHM HaJalOTbCs, 30KpEMa, MOBHOBAKEHHS: HAa MUCHMOBY
BUMOTY KEpIBHHKIB BIAMOBIIHUX CIHEMIAIBHUX MIAPO3ILTIIB O OOpOTHOI 3 OpraHi30BaHOIO
3JIOYMHHICTIO OJICPXKYBATH BiJl 0aHKIB, a TAKOXX KPESIUTHHUX, MUTHHX, (DIHAHCOBHUX Ta 1HIIUX
YCTaHOB, MIANPHEMCTB, OpraHizamiii (He3aJaekHO Big ¢GoOpM BIACHOCTI) iH(OpMAIO 1
JOKYMEHTH TpO oOmeparii, paXyHKH, BKJIAIHW, BHYTPIIIHI Ta 30BHINIHI €KOHOMIYHI Yroau
¢i3uyHMX 1 opuaudHuX oci6. OtpuManHs Bin 6aHKIB iH(MOpMaIlii, sika MICTUTh OaHKIBCBKY
TAEMHUIIO, 3IIMCHIOEThCA Y TOPAAKY Ta 00Cs3i, BCTaHOBIEHUX 3akoHoM Ykpainu "IIpo
Oanku 1 OaHKIBCHKY MisTbHICTB". OTpumanHs Bin LleHTpaabHOTO IEMO3UTApil0 IIHHUX
nanepiB, HamionanpHOro OaHKy VYKpaiHM Ta JEMO3WTAPHUX YCTaHOB iH(opmarii, Mo
MICTUTBCSI B CHUCTEMI JICTIO3UTAPHOTO OOJIKY IIIHHUX MarepiB, 3MIHCHIOETHCS B MOPSAKY Ta
o0cs31, BcTaHOBiIeHUX 3akoHoM Ykpainu "[Ipo nenosutapuy cuctemy Ykpainu'". JlokymeHTH
Ta iH(hopMallis MOBMHHI OyTH MOJaHI HEraiHo, a SKIIO 1€ HEMOXXJIWBO — HE II3HIII, 5K
npotsirom 10 1i0; 3amydaT 10 MPOBEACHHS EPEBIPOK, PEBi3ii Ta eKCrepTr3 KBasli(hiKOBaHUX
CIICIIAIICTIB yCTaHOB, OpraHizamiii KOHTPOJBHMX 1 (DIHAHCOBHX OpraHiB; OJEPKYBaTH
iH(pOpMaIlil0 3 aBTOMATH30BaHMX iH(QOpPMAIIMHUX 1 JOBIIKOBUX CHCTEM Ta OaHKIB JaHUX,
ctBoptoBaHuX BepxoBuum Cynom VYkpainu, ['eHepanbHOIO NpOKypaTypor YKpaiHu,
AHTHUMOHOIIOIFHUM ~ KoMmiTeToM YKpainu, @oHIOM JepKaBHOTO MaifHa YKpaiHw,
MiHICTEPCTBAMHU, BiIOMCTBAMHU, IHIIMMHU JE€P>KaBHUMH OpraHaMu Y KpaiHu; y pa3i ofepxaHHs
(akTHYHUX JaHUX MPO OPTraHi30BaHy 3J0YMHHY JisUTBHICTB JJIS X EpEeBipKHA BUTPEOYBaTH Ta
OJIEp’KYBaTH BiJl JIep)KaBHUX OpraHiB, 00’€JHaHb TPOMAJISH, MiJIPUEMCTB, YCTAHOB,
opranizaniii (He3anexxHo Bix (opm BiacHocTi) iHdopMalio i JOKymMeHTH. ButpeboByBaHi
JOKYMEHTHU Ta iH(opmailis MOBUHHI OyTH MoJaHi HeraitHo a0o He Mi3Himl, SK npoTsroM 10
ni6. Ilpu 3aiiicHeHH] 0OPOTHOM 3 OPraHiI30BAHOO 3JIOYMHHICTIO CITIBPOOITHUKH CIEI[ialIbHUX
HiPO3aUTIB OpraHiB BHYTpimHIX crpaB 1 CinyxOu Oe3nekn YKpaiHM MarOTh MpaBo: a) 3a
NUCHMOBUM PO3MOPSIKEHHSIM KE€PIBHUKA BiJIIOBITHOTO CIIELIATBHOTO MiPO3A1TYy BXOJUTH 32
CIy’)kOOBUMH TIOCBIIYCHHSMH Ha TEPUTOPiIO, Yy TMPUMILICHHS, CKIagd Ta CXOBHINA
HiANPHEMCTB, OpTaHi3aliil i ycTaHOB (KpiM 1HO3E€MHHX, AWIUIOMAaTHYHHUX MPEICTABHUITB),
HE3aJIeKHO BIJ iX B1IOMYOI HaNEXHOCTI Ta (OPM BIACHOCTI, Y MYHKTH MPOIYCKY uepe3
Jep>KaBHUN KOPAOH YKpaiHM Ta MUTHUII, a TAKOXK Y BUPOOHHUY] MPUMIIIEHHS TPOMaJIsH, SIK1
3aliMalOThCsl MIANPUEMHUIBKOIO [JisUIbHICTIO. PazoM 3 THUM, 3 TNPUHHATTAM HOBOIO
KpuminanbHO-TIporiecyaibHOr0 KOJAEKCY, 3a3HAUEHUN BUILE MOPSAOK 3a3HAB MEBHUX 3MIH 1
noTpedye sIKk CBOro HAyKOBOTO OOIPYHTYBaHHsI, TaK 1 HOPMaTUBHOI'O 3aKPIIJICHHS.

[Tonanbiie ¢opmMyBaHHS 3acaJ HOBOI JOKTPUHM aJMIHICTPATMBHOIO TIpaBa, 3a SKOIO
TOJIOBHUM 3aBJIaHHSAM LII€1 Tamy3i paBa € 3a0e3MeueHHs peaizalii Ta 3aXucTy npas i cB000
JIOJMHM 1 TPOMAJsTHUHA, MA€ MOBHOIO MIPOIO BIUIMHYTU HA peOopMyBaHHS MPaBOOXOPOHHUX
OpraHiB, 30KpeMa  YJOCKOHAJCHHIO  aJMIHICTPaTUBHO-IOPUCAUKLINHOI  JiSUIBHOCTI
CHeMIaIbHUX MIAPO3AUIIB MO OOpoTHOI 3 OpPraHi30BaHOK 3JIOYMHHICTIO. 3 OJHOTO OOKY,
CKJIaJIHICTh 3aBJaHHS MOJIATa€e B TOMY, IO LEei BUJ TiSUIBHOCTI OPTraHiB BHYTPILIHIX CIIPaB €
OJIHUM 13 JIOMIHYIOYHMX, a 3 1HIIOrO OOKy, crnenudika BUKOHAHHS MOKJIAJACHUX 3aBJaHb Ha
CHeliaNbHI MiAPO3AITM Mo OOpoTHOI 3 OpraHizamiifHOIO 3JI0YMHHICTIO BUMAarae 4YiTKOTO
PO3MEXKYBaHHS IOPUCAMKIIIIHOI, ONepaTUBHO-PO3IIYKOBOI Ta KPUMIHAIBHO-TIPOIECYaTbHOI
BUJIB JismbHOCTI. Pa3oM 3 TuM, CiIii BpaxoByBaTH Ty OOCTaBUHY, IO <«ITUTaHHS
YIOCKOHAJIEHHSI CUCTEMH MIHICTEPCTB Ta IHIIUX LIEHTPAJIbHUX OpPraHiB BUKOHABYOi BIAJAH B
VkpaiHi MaroThb pO3MIAAATHCA HE BIIOKPEMJICHO BiJl IHIIMX TMPoOJIeM Cy4acHOro
HAI[IOHAJILHOTO  JIEP)KAaBOTBOPEHHS Ta  JIEP)KaBHOTO  YOPaBIiHHA, a B  KOHTEKCTI
YIOCKOHAJICHHS] CHCTEMH Ta MEXaHi3MiB BUKOHABYOI BJIaJK B YKpaiHi 3aramom» [7, c. 62].
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VY crarTi po3MISHYTO NMHUTaHHS CYTHOCTI aJMiHICTPaTUBHO-TIPABOBHUX BIIHOCHH Yy AiIOYHH Tepion
TpaHcdopmarii ranysi aaMiHICTpaTHBHOrO npaBa B YkpaiHi. BuzHadeno ix micue B CTpyKTypi
MyOJIYHO-TIPABOBUX BIJJHOCHH, TIpolieci MyOJiYHOTO aAMiHICTpyBaHHS NOAATKIB 1 300piB.
BuzHaueHo Ta po3poOJeHO MPOMO3MMLIl I0J0 IOAANBIIOTO BIPOBA/PKEHHS B CHCTEMY
a/IMIHICTPAaTHBHO-TIPABOBUX BiJJTHOCHUH B cepi CIpaBIsiHHS MOJATKIB 1 300piB NPUHIHKIIB, GOpM i
METOIB ITyOII9HOTO aIMiHICTpyBaHHS.

Kuouosi  cnosa: adminicmpamuene npaso, AaOMIHICMPAMUSHO-NPABOBI  BIOHOCUHU, NYOIIUHe

AOMIHICMPYBAHHS NOOAMKIE | 300pPi8, AOMIHICMPYBAHHSA, NYONIUHO-NPABOGI GIOHOCUHU.

Poraues IO.H. AIMHWHUCTPATHUBHO-TIPABOBBIE OTHOIIEHUA B CTPYKTYPE
[NYBJIMYHOI'O AJIMHWHUCTPUPOBAHHNSA HAJIOTOB W 3BOPOB / Kuesckuii
HallMOHaJIbHBINA yHUBepcUTeT UMeHU Tapaca IlleBuenko, Ykpauna
B cratbe paccMOTpeHBl BONPOCHI CYIIHOCTH aJMUHUCTPATUBHO-IIPABOBBIX OTHOIIEHUN B
JeHCTBYIOIUI Tepuox TpaHcopManyu OTpacid aJAMUHHCTPATHBHOTO TIpaBa B YKpawHE.
OmnpeneneHo WX MECTO B CTPYKType IyOIMYHO-TIPAaBOBBIX OTHOIICHHH, MpOIEcce IMyOINIHOTO
aIMUHUCTPUPOBAHUS HAJIOTOB M 300poB. OmpeneneHbl W pa3pabOTaHBl MPEUIOKEHHS IO
JaTbHEeHIIeMy BHEIPEHHI0 B CHCTEMY aIMHHHCTPAaTUBHO-TIPABOBBIX OTHONICHHHA B cdepe
aJIMUHUCTPUPOBAHMS HAJIOrOB W 300pOB NPUHIMIOB, (OPM U METOAOB ITyOIMYHOTO
aJMHUHUCTPUPOBAHUSL.
Kniouegvie cnosa: aomunucmpamusnoe npago, AOMUHUCIMPAMUBHO-NPABOEbIe OMHOULEHUS, NYOIUYHOe
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Rogachev G.N. ADMINISTRATIVE LEGAL RELATIONS IN THE STRUCTURE OF PUBLIC
ADMINISTRATION OF TAXES AND FEES / Taras Shevchenko national university of Kyiv,
Ukraine

The article discusses the essence of administrative-legal relations in the current transformation of
the industry of administrative law in Ukraine, determined by their place in the structure of public-
law relations, the process of public administration. Identified and proposals for further
improvement of the role of the principles, forms and methods of public administration in the
system of administrative-legal relations.

Ehe author proposes to consider legal relations in the context of public administration, the
European experience implementing its principles, forms and methods of management.
Accordingly, we believe there is a good definition of administrative legal relations as relations that
flow from performing administrative obligations of public administration. A characteristic feature
of administrative legal relations is that of public administration acting in their ruling party that
sells its executive and administrative powers. That is right on making authority (mandatory)
solution.

Therefore, the relationship between administrative-legal relations with the public — we agree with
the legal position administratyvistiv scholars as to what features of public-legal relations is
imperative method of regulation which is in turn immanent method of regulating administrative-
legal relations. Imperative method in public law (as dispositive in private law) primary, that is
common to all branches of public law.

The author concludes that, it is imperative method acquires a new legal content, in the context of
the reform of administrative law. With the adoption and implementation of Ukrainian realities of
European principles of public administration may be concluded that the current development of
private and public law in developed democracies, due to the emergence of a qualitatively higher
level of social justice, the latter in turn is a factor of more regulated by law involvement citizens in
public policy. Government agencies are not the sole authority istochnykom they perform a
representational function, that under and within the powers defined by law, on the other hand may
require compliance with national government representatives applicable legislation. So balance is
achieved between the public authority of their possible coercion, sanctions and private interests.
That is the balance we believe forms the basis of civilized substantial administrative-legal relations
as a major component of the public administration of taxes and fees.

In this regard, an important consolidation in the art.4 Tax Code of Ukraine principles of tax law
including a significant step towards protecting the rights of the taxpayer’s favor the presumption of
legality of the taxpayer if the rule of law or other legal act issued under the Act, or the rules of the
different laws and different legal acts ambiguous (multiple) interpretation of the rights and duties
of taxpayers or supervisory bodies, so that is the ability to decide for both the taxpayer and the
supervisory authority. At the same time, remain unresolved procedure and methods for
implementing this principle in dealing directly with the taxpayer’s tax authority which actually
form the process of tax administration.

Next steps and improve scientific understanding of the nature of administrative-legal relations in
the collection of taxes and duties, principles and methods of regulation is a profound development
and fixation in the principles of public administration of taxes and fees. The transformation
imperative method administravtyno regulation-legal relations should be based primarily on the
principle of legality and legally established responsibilities of public officials, transparency in the
prosecution of such liability.

Key words: administrative law, administrative-legal relations, public administration of taxes and fees,

administration, public-legal relations.

Ha cywyacHoMy erami poO3BUTKY Taiy3l aJMIHICTpATUBHOIO IpaBa, Horo pedopmyBaHHS
3arajioM, BiZI0yBalOTHCS 3MICTOBHI 3MIHM CYTHOCTI Ta XapakTepy aJMiHICTpaTUBHO-TIPAaBOBUX
BimHOCHH. [lpeamer ramy3i aAMIHICTPAaTUBHOTO MpaBa YKpaiHM BXKE pPO3IISAAETHCS SIK
cucTeéMa CYCHUIBHUX BITHOCHH MK IyOJIIYHOIO aJMIiHICTpaLi€lo Ta 00 €KTaMM IyOIiyHOTrO
YIOpaBliHHA, $AKI BHUHUKAIOTh Yy c@epl BIaJHO-PO3NOPSAAUOI  JISUIBHOCTI, HaJaHHI
aJIMIHICTPAaTUBHUX CEPBICHUX IOCIYT 3 METOI MMyONIiyHOro 3abe3rneuyeHHs mpaB 1 cBOOOX
monunu [1].

Jlo muTaHHA poJi AAMIHICTPATUBHO-TIPABOBUX BIHOCHH Y ()OpMYBaHHI Ta 3/iHCHEHHI
MyJIYHOTO aJMIHICTpYBaHHS B pI3HUX cdepax 3BepTalucsi Takli YKpaiHCbKI BYEHI, SK
B.b.ABep’ssnoB, O.®. Aunpiiiko, O.M. Bbanaypka, A.C. Bacunbes, LII. T'omocHiuenko,
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€.B. Jloxnin, P.A. Kamoxuwuii, B.IL [letkos, C.B. Iletkos, C.I'. Crenenko, B.K. llkapyma.
OpmHak, 10C1 3aJIMIIAETHCS HAYKOBO HE PO3KPUTHM 3MICTOBHA CKJIaJ0Ba aJMiHICTPAaTHBHO-
NPaBOBUX BIAHOCHH Yy CTPYKTypi NyONIYHOTO aJIMiHICTpyBaHHS, ITyOIi4YHO-IIPABOBUX
BIJIHOCHH, JIOCTaTHRO HE BHSBJICHO BIUIMB (OpPM, METOMIB, NPHUHIUIIB MyOJIYHOTO
a/IMIHICTPYBaHHS MOJIATKIB 1 300piB HAa MOOYIOBY Ta (hOpMyBaHHS HOBOT'O 3MICTy Ta CYTHOCTI
aJIMIHICTPATUBHO-TIPABOBUX BITHOCHH Y 111 cepi, OpM Ta METOIIB iX PEeryIFOBaHHS.

Ha mowarky Hamoro 1nOCHiDKEHHS 3BEpPHEMOCS /0 BH3HAUEHHS CYTHOCTI TIPEIMETY
aJMIHICTPATUBHOTO TIpaBa, WOTO 3MICTy SKi HAOy/lIM TMEBHUX HAYKOBUX TEHICHINI IIOMO0 iX
PO3KPHUTTS Ha Cyd4acHOMY erami po3BHTKY Ykpainu. Ha cmymmy nymky B.B. Iamynbka, mo
cdepu npeaMeTa rajysi aaMiHICTPaTUBHOTO MpaBa Y KpaiHU B IIUPOKOMY PO3YMIHHI HAJICIKHUTH:
1) mmpoke KoJIo CYCHUIbHUX BITHOCHH MiX Cy0’€KTaMy Ta 00’ €KTaMu IyOJIiYHOTO YIIPaBIiHHS,
IHITMMH  CJIOBAaMH: 3aBXAM OJHHMM 13 HEBII €MHUX YYaCHHUKIB aJIMIHICTPAaTHBHO-TIPABOBHX
BIJIHOCHH I0CTa€ cy0’€KT MyOIiYHOTO YNPaBIiHHSA; 2) OCHOBHOIO METOIO JisUIbHOCTI CY0 €KTIB
myOIIYHOTO YIpaBIiHHA € 3a0e3leueHHs MpaB 1 CBOOOJ JIIOJUHU Ta TPOMAJSTHUHA,
HOpPMaJIBHOTO (DYHKIIOHYBaHHS TPOMAISIHCBKOTO CYCHUIBCTBA Ta Jep)KaBH; 3) MPOBIIHOIO
pHCOIO TMpeaMeTa aJIMIHICTpAaTUBHOTO MpaBa € ioro myOniyHa npupoza; 4) aaMiHICTpaTUBHO-
MIPABOBI BIJHOCHHH € TIEPEBAXHO YIPABIIHCHKAMU (BIIQIHO-PO3MOPSIIAMH); 5) A0 TpeaMeTa
aJIMIHICTPAaTUBHOTO TpaBa TaKOXX HAJIEKHUTb HAJaHHA CyO’€KTaMu MyOJIIYHOTO YIPaBIiHHS
aJIMIHICTPAaTUBHUX CEPBICHUX MOCIYT; 6) ONHIEIO 31 CKIAOBUX MPEaMETa aIMiHICTPAaTHBHOTO
npaBa € BHYTPILIHbO-OpTaHizaliiiHa AiSUTBHICTh OPraHiB BHKOHABYOI BIAAM Ta MICIIEBOTO
CaMOBpSIIYBaHHS, Yy TEpIIy 4Yepry, Ta il 4acTUHA, MO 3IHCHIOETHCS y TPaBOBid (opmi;
7) HEeBiZ’€EMHOIO CKJIaJIOBOIO MPEAMETa aMIiHICTPaTHBHOIO MpaBa JEMOKPATHYHOI MPaBOBOI
JIep’KaBU € 3aCO0M BIIOBINANBHOCTI CyO €KTIB IMyOIIYHOTO YIPAaBIiHHS 32 HEMpaBOMIpHi il
abo Oe3misyIbHICTh; §) BAKIMBOIO PHUCOI0 MpeIMeTa Taly3i aaMIHICTpaTMBHOTO IIpaBa €
MOXJTUBICTh 3aCTOCYBAaHHSI OpraHaMH BHKOHABYOI BJIAJW 3axofiB (iX MOCaJIOBUMH OCOOAMH)
JIEPYKaBHOTO MMPUMYCY Ta aJMiHICTPATUBHOI BIAMOBIaIbHOCTI [2, . 18-19].

OTxe, 3MICT TpeaMeTy aJMIHICTPATHBHOTO IIpaBa Ha CydyaCHOMY eTari Bke (OpMYIOTh
BITHOCHHHU 13 MyOJIYHOIO aJMiHICTpaIli€l0, HAJaHHs TaKUMU MyONTIYHUMHU aJMiHICTpaIlisiMu
aJMIHICTPATUBHHUX CEPBICHUX TOCHyr. UYiTka 3aKOHOJaBYa pEryJssiis Mpolecy Ta yMOB
HAJaHHS aJIMIHICTPATUBHUX CEPBICHUX TMOCTYT, 3aKOHO/IaBU€ BU3HAUYEHHS BiAMOBITAIBHOCTI
cy0’€eKTiB IMyOJIYHOIO YIPABIIIHHA 32 HEMPAaBOMIpHI Aii a00 Oe31UIbHICTD, JI1F0Ul IPOLETYyPH
3aCTOCYBaHHS  TaKOi  BIAMOBIJANBHOCTI,  PO3TISAAIOTHCS  aJAMIHICTpaTHBICTAMHU  SIK
OCHOBOIIOJIOKHUM (yHJaMEHT MOOY0BH MTPaBOBIAHOCUH Y Taly31 aJIMIHICTPAaTUBHOTO IIpaBa.

VY 3B’s3Ky 3 1M, B.b. ABep’ssHOB BKa3ye Ha TpaJuLiliHy AYMKY, 110 B aJMiHICTPaTUBHOMY
IpaBl JIOMIHY€ IMIEPATUBHUM METOJ, SIKMUW TYT BUSBISETHCA y “UUCTOMY’, KIACUYHOMY
BUurnsAl. BojgHowac, He MoOKHA HE BH3HAaTH: IIOAO TPOMAJsIH — 3aCTOCOBYETHCS
3arajabHOJO3BIIbHUM MPUHIMI PETYJIIOBAHHS: “03BOJIEHO BCE, L0 MPSAMO HE 3a00pOHEHO
3akoHOM”. llell mpuHIMN 3aBXIM BBakaBCs BUHATKOBOIO O3HAKOI METOJY IPUBATHOTO
npasa. [IpoTe, sSKIIO0 yKpaiHChbKE CYCHUIBCTBO CTaBUTh Iepe]] co000 3aBAaHHsS MOOYI0BU
JIEMOKPAaTUYHOI, TPaBOBOI JEepXaBH, BU3HAE IMPIOPUTET IHTEPECiB OCOOMCTOCTI MO0
IHTEpeciB JIep’KaBU, TO aAMIHICTPaTUBHOMY IpaBy He oOiliTucs 06e3 Halmupioro
BUKOPHUCTAHHA L[OTO MPUHIUIY B PETYJIIOBAHHI BIAMOBITHUX CYCIIJIBHUX BIAHOCHH.

OTxe, aAMIHICTPaTUBHE MIPaBO, KOTpe HUHI B YKpaiHi nepedyBae Ha etami peopMyBaHHs, €
MPOBIJTHOKO Tally33i0 MyOJIYHOrO MpaBa, y SKI NpUTaAMaHHUNH OCTaHHHOMY MyOJIYHO-
paBOBHH (IMIepaTUBHUI) METO/I, OPTaHIYHO NOEAHYETHCS 3 BUKOPUCTAHHSAM CYTTEBUX O3HAK
1 €JeMEHTIB AMCIIO3UTHBHOTO (IPUBATHO-TIPABOBOT0) METOAY PEryillOBaHHS CYCHUIbHUX
BiIHOCHH [3].

BpaxoByroun HaBeieHI MOIJISAM BIJOMUX HAyKOBIIB, HA Hally TYMKY, PO3KPUTTS CYTHOCTI
a/IMIHICTPAaTUBHO-TIPAaBOBUX BITHOCHMH HAa Cy4yaCHOMY €Talli JIGKUTh y IUIOLIMHI TOTO, MO0 Iii
BITHOCUHU (POPMYIOTHCS B 0COOIMBIHN cepl CyCHIIBHOTO KUTTS — MyOIIYHOMY (JepKaBHOMY

FOpuouuni nayku
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Ta CaMOBpSAHOMY), caMe TOMY, Taki Kareropii, Sk IyOJi4He NpaBo, IMYyOJIYHO-TIPABOBI
BIIHOCHHH, ITyOJIIYHE aJMIHICTPYBaHHS, BHCTYIAIOTh HAI0YJOBOIO IO BiJHOIICHHIO [0
KaTeropii aJMiHICTPaTUBHE MPaBO, aJMiHICTPATUBHO-TIPABOBI BiJIHOCHHU, aJMiHICTpYBaHHS.
Taka nanOynoBa B YkpaiHi Bxke HaOyna Ta NPOJOBXKYe HaOyBaTH, CIMPAIOYHCh HA HOBY
HAYKOBY JOKTPHHY, IPUHMAIOUN JTOCBIJl pO3BUHEHUX AEP)KaB, IIEBHOTO IOPHIUYHOTO 3MICTY,
3 MpUTAMaHHUMHU 1 OPUHIMIAMH Ta METOJAaMHU PpEryJIOBaHHA, SKi NOKIMKaHI OyTh
OCHOBOIIOJIOXKHMUMHM  JUII  OHOBJIGHHS  3MICTY  aJMIiHICTPaTUBHO-TIPABOBUX  BiJTHOCHUH,
BU3HAUCHHS HOBUX (OpPM Ta METOHIB iX perymtoBaHHi. Came TOMY HOBITHE 3’sICyBaHHS
CYTHOCTI, 3MICTy a/JIMiHICTPAaTHBHO-TIPAaBOBHX BIJHOCHH, iX MPaBOBOI MPHPOIN Ta OCHOBHHUX
pHC MOJIsTae y BCTAHOBJICHH] 1X B3a€MO3B’SI3KIB 1 CIIBBIIHOIIIEHHS 3 TAKUMHU KaTETOPIsMH, SIK
nyOJiiyHe aaMiHICTpYBaHHS, MyOJIIYHO-TIPABOBI BiIHOCUHH, ITyOJIiUHE MPaBo.

[Tonpu muMpoke 3acTOCYBaHHS TOHSTTS «IyOJidyHE aJMIHICTPYBaHHS», Hapasi €IMHOTO
MiAX0My 70 BU3HAUYEHHS MOro CYTHOCTI cepel] HayKoBLIB He icHye. Ha Hamy maymky, mpu
BH3HAYCHHI KaTeropii «ImyOyivyHe aaMIHICTpyBaHHS» CJiJ] BUXOJUTH 3 TOTO, IO BJIAacHE
«aIMIHICTpYBaHH» — L€ IJIECTIPSMOBAaHA CYKYITHICTb i, 5SIKi 3a0€3MeUyl0Th y3TOIKEHICTh
Ta KOOPAHMHAIIIO CIUIBHUX pOOIT 3 METOI JIOCSTHEHHS CYCHIIbHO-BOKJIMBUX LiJIEH Ta
BUpIILICHHS 3aB/IaHb.

Teopis amMiHICTpaTUBHOTO IpaBa PO3BUHECHHMX JEp’KaB BHPOOWIA JIBAa IMIJIXOAH JO
BU3HAYCHHS MMYOJIIYHOTO aMiHICTPYBaHHS — y HIMPOKOMY Ta Y By3bKOMY PO3YMiHHI.

[TyGniune aaMiHICTpYBaHHS B IIMPOKOMY PO3YMIHHI — 1€ CYKYITHICTh YCIX BHJIB JiSJIbHOCTI
yCiX OpraHiB JepKaBU Ta OPraHiB MiCIICBOIO CAMOBPSIyBaHHS, TOOTO O3Ha4Ya€ (GaKTUIHO BCi
dbopmu peaiizanii gepxkaBHOT Ta caMoBpsiAHOI Biamu 3aragoM. Crarrs 6 Koncrutymii
BCTAQHOBJIIOE, IO JIep’KaBHA Bllaa B YKpaiHi 3MIMCHIOETHCA Ha 3acamax il TMOIUTy Ha
3aKOHOJAaBYy, BUKOHABYY Ta cyqoBy. Opranu 3akOHO/1aBu0i, BUKOHABYOi Ta CYJOBOi BIIaau
3MIIHCHIOIOTh CBOi MOBHOBR)KEHHS y BCTAHOBJICHMX KOHCTHTYIIEIO MeXax 1 BIIIOBIJIHO JIO
3akoHiB Ykpainu [4]. [Hmwmmu crnoBamu, myOniuHe aaMIHICTPYBaHHSI XapaKTEPH3ye BCIO
TSUTBHICTh  JiepaBu (y IIMPOKOMY pPO3YMiHHI) 3a OpraHi3yl0OuMM BIUIMBOM 3 OOKy
crielialbHUX Cy0’€KTIB ITpaBa Ha CYCNUIbHI BIIHOCHHHU.

[IyOniuHe aaMIHICTpYBaHHS Y BY3bKOMY pPO3YMIHHI — L€ CYKYNHICTh BUAIB MJISUIBHOCTI
Jiep>KaBHUX OpraHiB Ta OPraHiB MiICLIEBOTO CaMOBPsAYyBaHHS, MK SKUMHM IEBHUM UYHHOM
pO3MOJIIIEH] Pi3HI BUIOM JIAJIbHOCTI. BinTak, kaTteropis «IyOiiyHe aJMIHICTPYBAaHHA» Y
BY3bKOMY 3Hau€HHI BiJJoOpaka€ BIAHOCHO CAMOCTIMHUI BUJ JIISUIBHOCTI JIEP)KaBHUX OpPraHiB
Ta OpraHiB CaMOBPSTYBaHHsI, 1110 HOTO 3/1HCHIOE TTIEBHA YaCTHHA BIJIIMOBIIHUX Cy0’€KTIB.

Orxe, nyOmiyHe aAMIHICTPYBaHHS MOXJIMBO BHM3HAYUTH SK BHJ  COLIAJBbHOTO
aJIMIHICTpYBaHHsI, crieln(IYHOI AISUTBHOCTI JIep>KaBU Ta OpraHiB MICLIEBOIO CaMOBPSTyBaHHSI,
10 OTPUMYE BUSB Yy (DYHKI[IOHYBaHHI OpraHiB Ta YCTaHOB, sIKi BIUIMBAIOTh Ha CYCIUIbHI
BIJIHOCHHH 3 METOIO 1X YpEeryJIrOBaHHS BIJIIOBIAHO A0 MyOIIUYHUX 1HTEPECIB.

I3 mpuiinsarTsam IlogatkoBoro kojekcy YKpaiHH, 3aKOHOAABCTBA LIOJO0 CTPYKTYPHHMX 3MiH
MOJIATKOBUX OTaHiB, MyOiiuHE aJMIHICTpyBaHHS y cdepl CIpaBiIsIHHS MOJATKIB 1 300piB
HaOyJl0 TEBHOTO IOPUAMYHOro 3MmicTy. Tak, 3ampoBaJKEHO HAJAaHHS MEBHOTO KoJa
aJMIHICTPATUBHUX TOCIYT Yy i cdepi, MOJaTKOBUX KOHCYIbTAIINA. Y TOH ke Jac, Taki 3MIHH
MOKH IIIe MaroTh Oe3cucTeMHMH, mTy4Hui xapakrep. Jloci rmasa II ITomaTkoBoro xoaekcy
VYkpainu AJMiHICTpYBaHHS MOJATKiB, 300piB (00OB’SI3KOBUX IIATEXIB) HE MICTUTh B COO1
3arajibHUX NPUHIMIIB 3AIHCHEHHA NpOIecy aaMIHICTpYBaHHS TMOAATKIB 1 300piB sK
OCHOBOIIOJIO)KHOTO MEXaHi3My MOOyIOBH B3a€EMHH IUIATHHKA TMOAATKIB 13 IMOJATKOBUM
opranoM [5]. Ha Hamry nyMKy, BU3Ha4eHHs IPUHIIMIIIB aIMIHICTpYBaHHs MOJATKIB 1 300piB €
MEepIIMM BaXJIMBUM KpPOKOM, SKMM Oynae HampaBieHUl Ha mnoOyloBY LHBUII30BAHUX
NpaBOBIAHOCHH y Wi cdepi. OpieHTHPOM B IbOMY HAmpPSIMKY MOXYTh BHUCTYNAaTH
HanpaioBaHHs 70 npoekTy Konueniii pedopMmyBanHs myOaiuHOl agMmiHIcTpalii B YKpaiHi,
BIJIMIOBITHO /10 $IKOi, JUIA JOCSTHEHHS €BPOMNEHCHKUX CTAaHAAPTIB HAJIEKHOIO YpSIyBaHHS
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oprasizalis Ta ASUTBHICT OpraHiB MyOJIi4HOT aJMiHICTpalii B YKpaiHi MaioTh OyayBaTHCS 3a
TaKUMH TPUHIUTIAMU:

o BEPXOBEHCTBA MpaBa SK MPIOPUTETYy IMpaB Ta CBOOOJ JIOJAMHH 1 TPOMAJSHHUHA,
TyMaHi3My Ta CIPaBEAJIMBOCTI B NISUIBHOCTI MyOJIIYHOT aJMiHICTpaIlii;

. 3aKOHHOCTI SIK AISUTBHOCTI MyOJIIYHOT aIMiHICTpAIlil Ha MiZCTaBi, y MEXax MOBHOBAKCHb
Ta B crocio, mo nepeadaveni Koncrutyiero Ta 3akoHaMu YKpainu;

. BIIKDUTOCTI K ONPWJIIOJHECHHS Ta JOCTYIMHOCTI I TpPOMaJsH iHdopMalii mpo
JISIBHICTH Ta pillleHHs MyOJIiyHOi aaMiHicTpallii, a TakoX HagaHHs i€l iHpopMmarii Ha
BHUMOTY TPOMA/ISH;

. HEYNEePeHKEHOCTI K 000B’s3Ky myOJiuyHOI aamiHicTparii Ta T mocajoBHX o0cCi0
0E3CTOPOHHBO CTABUTHCS JIO BCIX YYAaCHHMKIB MPABOBITHOCHH, 3asBJISATH PO KOHQIIKT
IHTEpeCiB, y pa3i HOro HAsIBHOCTI, Ta BXKMBATHU 3aXOJIiB JJIsl HOTO MMOJ0JIaHHS,

. MPOMOPLIHHOCTI SIK BUMOTH 11100 0OMEXEHHSI pillIeHb IMyOIIYHOI aaMiHICTpallii METoro,
AKOi HEOOXiJHO JOCATTH, YMOBaMHU ii JOCATHEHHS, a TaKOX OOOB’S3KYy IyOJIT4YHOT
aJMIHICTpaIlii 3BaKaTH Ha HETATHBHI HACIIIKU CBOIX PillleHb, il Ta 0€3MisITLHOCTI;

. e(eKTUBHOCTI sIK OO0OB’s3Ky MyOniuHOI aaMmiHicTpamii 3a0e3mneuyBaTH HOCATHEHHS
HEOOX1IHUX Pe3yNbTaTiB y BUPIIICHHI MOKIAJICHUX Ha Hel 3aBJjaHb IIPU ONTUMAIBHOMY
BUKOPUCTAaHHI HasIBHUX PECYPCIB;

. MiJKOHTPOJIHOCTI SIK OOOB’S3KOBOI'O BHYTPIIIHBOTO Ta 30BHIIIHHOIO KOHTPOJIO 3a
JISUTBHICTIO TyOIiYHOT agMiHiCcTpalii, y TOMY YHCIIi Cy/I0BOTO;

. BIJIMOBIAANBHOCTI K OOOB’A3KYy MYOJIYHOI aaMiHICTpamii HECTH IOPUAHYHY
BIJIMOB1IAJIbHICTD 32 IPUUHATI PillICHHS, i1 Ta OE3/IIsIIbHICTD [6].

VYci HaBeAeHI IPUHIMIK B Tild 94X 1HIIINA GOpMi BXKe 3HANILIN CBOE MICIe y HOBIM JOKTPHHI
aJIMIHICTPaTUBHOTO TNIpaBa, sKa B)KE€ Ma€ 3HAYHMH BIUIMB HA PO3YMIHHS Ta HayKOBe
OCMMCIIEHHSI pOJIi L€l Tany3l mpasa, sIK (yHIaMEHTalbHOI, 3arajbHO (popMyrouoi ramysi
nyOJIiYHOrO TMpaBa, 3MICTY Ta XapakTepy peryjJloBaHHS aJMiHICTPaTUBHO-IIPABOBUX
BITHOCUH. 3BEpPHEMOCS /10 BHU3HAYEHHS 3MICTY MOHSTTS «aJMIHICTPATUBHO-TIPABOBI
BITHOCUHI.

IO.I1. butsak, B.B. boryupkuii, B.M. Tapamryk Bu3Ha4yaroTh aJMiHICTPaTUBHO-TIPABOBI
BIJTHOCMHM $IK CYCHUIbHI BIIHOCHMHH Y c(epl JepKaBHOTO YIPABIIHHSA, YYaCHUKHU SKHX
BUCTYIAlOTh HOCISIMU ITpaB 1 000B’SI3KiB, YPETyJIbOBaHUX HOPMAMHU aIMiHICTPAaTUBHOIO IIpaBa
[7, c. 40].

Kicine 3.P. posrnsgae agMmiHICTpaTUBHO-NPABOBI BIIHOCHMHM SIK BPETyJbOBaHI HOpMamH
aJMIHICTPATUBHOTO TpaBa CYCIiIbHI BIIHOCHHH, SIKI CKJIANaloThes Yy cdepi aep:KaBHOTO
ynpasiiHHA [8].

B.b. ABep’siHOB 3a3Hayae, 1110 J0JIA KaTeropii aMiHICTPaTUBHO-TIPABOBI BIIHOCHHHU CKJIA/IHA.
3 oxHOTO OOKY, BOHA MOTpamuia B 3aJIEKHICTh Bl KOJIMIIHIX 1I€0JIOTIYHHUX YSBIEHB PO
CYCIiTbHI BIAHOCHHHU. 3TiTHO 3 HUMH, aJMIHICTPAaTUBHO-TIPABOBI BiJHOCHHU Malu
pO3TIsSAaTUCS: a) BUKJIIOYHO 3 TMO3MIIA MOJULY CYCHUIBHUX BIJHOCHH Ha MartepiaibHl U
Ha/10y/I0BH1, a00 NEPBUHHI Ta BTOPUHHI; 0) SIK 4acTKa CyCHUIbHUX BIAHOCHH. 3 1HIIOTO OOKY,
3rajilaHa KaTeropis MmoTpanuia B 3aJICKHICTh Bl TPAAUIIIHHUX MOTJISIIIB HA aIMIHICTPaTUBHE
npaBo SK 3aci0 Oe3mepeyHoro BIUTUBY JEpXKaBH Ha CYCHUJIbHI MPOLECH 1 3aCTOCYBaHHA Y
BIJTHOCHHAX «JIep)KaBa — TPOMAITHUHY aJIMIHICTPaTHBHO-TIPUMYCOBHX 3ax0/iB. HempuiHATTS
IHIIMX HAYKOBUX MOTJISIIB YCKIIaIHUIO TEOPETHYHE OCMHUCICHHS CYTHOCTI aJJMiHICTPaTUBHO-
NPaBOBUX BIHOCHH, 3pOOMIJIO MOHSATTS OCTaHHIX a0CTPAKTHO-CXOJACTUYHHUM, O€3MiJCTaBHO
B1JIOKPEMMUJIO BiJ] IPOTOJIOMICHHUX TIPaB JIFOIUHHU.
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Koncrutynis VYkpaiHu 3akpinuia NpPUHIMIIOBO HOBY pOJIb JAEp)KaBU Yy BITHOCHHAX 3
JTONUHOI. Binrenep nep)kaBa BiANOBIZaEe Tmepes JIOJWHOIO 3a CBOIO JISUTBHICTH, a ii
TOJIOBHUM OOOB’SI3KOM € 3aXHUCT 1 3a0e3medeHHst peainizamii mpas i cBobon moguau. OTKe,
3po0JICHO TIepeXxia 10 HOBOi i€0jorii nepkaBHOI, y TOMY YHCII BHKOHABYOI, BIaaH, 1 IS
171€0JI0Tis1 — CITY>KIHHS Iep’KaBU iHTEpecaM JIIOJUHH.

VY 3B’M3Ky 3 UMM, BAXJIMBUM UYMHHUKOM BIIPOBA/DKCHHS HOBOI imeosorii, 3miliCHEHHS
peopMH  EpKAaBHOTO YIpPABIiHHS, YTBEP/UKCHHS KOHLENTYaJbHO HOBOI JOKTPUHH
aIMIHICTPaTHBHOTO NpaBa € mepedynoBa 3a HOBHMH MNPUHIMIIAMH TEOPETUYHOI MOJEi
aZIMIHICTPAaTUBHO-TIPAaBOBUX BiAHOCHH. lle mOBMHHI OyTH mepeBaKHO IyOIIYHO-CEpBiCHI
BITHOCHHH, TOOTO BIAHOCHHH, y MEXKaxX SKHX 1 3aBISKU SIKUM Jep)aBa OOCIyroBye
paBoOMipHI OTpeOH i iHTepecu npuBaTHUX 0cio [9].

ToMmy anMiHICTPaTHMBHO-TIPABOBI BITHOCHMHHU CJiJ PO3TJAIaTH B KOHTEKCTI IIPOIECy
MyOIIYHOTO aJAMIHICTPYBaHHS, €BPONEHCHKOTO JOCBIAY 3alpOBa/DKEHHS HOTO NPUHIIUIIIB,
¢dbopM Ta METOAIB peryiaoBaHHA. Buxonsyi 3 11bOro, Ha HAIly JYMKY, BIAJIUM € BU3HAYCHHS
aZIMIHICTPAaTUBHO-TIPABOBHX BiTHOCHH, SIK BiIHOCHH, SIKi BHHUKAIOTh 3 NPUBONY BUKOHAHHS
aJIMiHICTpATUBHUX 3000B’si3aHb MYOIIYHOIO aaMiHICTpali€lo. XapaKTepHOW O3HAKOIO
aZIMIHICTPAaTUBHO-TIPAaBOBHUX BIJHOCHH € T€, III0 OpraHu Mmy0IiuHoi agMiHicTpalii BUCTYIalOTh
y HUX BJIaJJHOIO CTOPOHOIO, fIKa peajizye CBOi BUKOHABYO-PO3MOPSIUi MOBHOBaKEHHs. T0OTO
Ma€ MpaBo Ha IPUKUHATTS BIagHOTO (000B’s13k0BOT0) pimenHs [10].

ToMy B mnuTaHHI CHIBBIIHOLIEHHS aJMIHICTPATUBHO-NPABOBUX BIAHOCUH 13 MyOJIIYHO-
MIPAaBOBUMH MU TOTO/DKYEMOCS 3 TIO3UITIEI0 HAYKOBIIIB aJIMiHICTPATUBICTIB BIAHOCHO TOTO, IO
XapaKTEPUCTHKOI MYyOJIYHO-IPAaBOBUX BIAHOCHH € IMIIEPaTUBHUH METOJA IPABOBOTO
peryJIoBaHHS, SIKUH €, y CBOIO YepTy, IMaHEHTHUM METOJIOM PETyJIIOBAaHHS aIMiHICTPAaTHBHO-
MPABOBHUX BIAHOCUH. IMIepaTuBHMII METOJ Yy MyOJiYHOMY MpaBi (SK 1 JTUCHO3UTHUBHUMN Yy
MPUBATHOMY ITPaBi) IEPBUHHUI, TOOTO BIACTHBHIA yCIM Taly3aMm myOiiuHoro mpasa [11].

Mix THM, came IMIEpaTUBHUM MeToa HaOyBae HOBOIO IOPUIMYHOIO 3MICTY B KOHTEKCTI
pedopMyBaHHS ramxysi aJMIHICTPaTUBHOTO MpaBa. 3 MPUNHHATTAM Ta BTIJICHHSIM B YKPaiHCHKI
peaiii eBponelcbKUX MPUHLUIIB MyOJIIYHOI0 aAMIHICTPYBAHHS MOXIIMBO 3pOOUTH BUCHOBOK
PO T€, 110 CyYaCHUIH PO3BUTOK IHCTUTYTIB MIPUBATHOIO Ta MyOJIIYHOTO MpaBa B PO3BUHEHUX
JEMOKpaTiiXx OOyYMOBJIEHMH  CTAQHOBJIEHHSM SKICHO BHILOTO piBHA  I'POMAJICHKOi
MIPaBOCBIIOMOCTI, OCTaHHS B CBOIO 4Yepry BHCTya€ YUHHUKOM PpO3BUTKY OUIBII
periaMeHTOBaHOI Ha 3aKOHOJABYOMY piBHI ydacTi rpomajsH y (opMmyBaHHI Aep)kKaBHOI
MOJIITUKU. [lep’kaBHI opraHu BXK€ HE BHCTYNAIOTh €IMHUM JKEPEIOM BJIaJHM, BOHU OUIbII
BUKOHYIOTh TpeACTaBHMUIBKI (yHKI], TOOTO B paMKax Ta B MeXaX MOBHOBaXXEHb, SKI
BHU3HAUEHI 3aKOHAMH, 3 IHIIOrO OOKYy, I'pOMaJsHUH Ma€ IMpPaBO BUMAaratu JOTPUMAaHHS
NpeJCTaBHUKAMHU JIep)KaBHUX OpPraHiB HOPM JII0UOro 3aKOHOAABCTBA. Tak aocsraerbcs
0ajaHc MiX BJIQJIHUMHU MTOBHOBRXEHHSIMH 3 1X MOXIIMBUM 3aCTOCYBAaHHSAM NPUMYCY, CaHKIIIH
Ta NpuUBaTHUMHU iHTepecamu. Came Takuil OanaHc, Ha Hamly AYMKY, (GopMye 3MICTOBHY
OCHOBY LIMBUII30BAHHUX aJIMIHICTPaTHUBHO-IIPABOBUX BIJHOCHUH, SIK OCHOBHY CKJIaJIOBY
myOJIIYHOTO aIMiHICTPYBaHHS OJATKIB 1 300piB.

VY 3B’s3Ky 3 LIMM, € BaxJMBUM 3akpimieHHs y cr.4 IlomaTtkoBoro koaekcy YkpaiHu
MPUHIUIIB MOOYI0BU MOAATKOBOTO 3aKOHO/IABCTBA, Cepell IKUX 3HAUHUM KPOKOM JI0 3aXHCTY
MpaB IJIaTHUKA IMOJATKIB BUCTYIA€ MPUHIUI MPE3yMIILii MPaBOMIPHOCTI pillieHb MJIaTHUKA
MOJIATKy B pasi, sIKIIO HOpMa 3aKOHY YM 1HIIOTO HOPMAaTHBHO-TIPABOBOIO aKTa, BUJIAHOTO Ha
MIJICTaBl 3aKOHY, a00 SKIO HOPMHU PI3HUX 3aKOHIB YU PI3HUX HOPMAaTHUBHO-TIPABOBHX AKTIB
MPUITYCKAIOTh HEOJHO3HaYHEe (MHOXKMHHE) TpPaKTyBaHHS MpaB Ta OOOB’A3KIB IUIATHUKIB
M0/IaTKiB @00 KOHTPOIOIOYHMX OpraHiB, BHACHIIOK YOTO € MOXJIMBICTh MPUIHATH PILICHHS Ha
KOPHUCTh SIK IJIATHUKA MOJATKIB, TaK 1 KOHTPOJIOIOYOr0 Oprany. ¥ TOM ke 4ac, 3aIMIIatoThCs
HEBPEryJIbOBAaHUMHU TMOPSIOK Ta METOAM pealli3allii Takoro MNpUHIUNY Oe3mocepelHbo y
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BiTHOCHHAX IUIATHUKA TOJATKIB 13 MOJATKOBUM OPTraHOM, SIKi BIacHe i (opMmyroTh mporec
aJMIHICTpyBaHHS MTOJATKIB.

[TomanpmiMu ~ KpOKaMH  BJIOCKOHAJICHHS Ta  HAYKOBOTO  OCMHUCJICHHS  CYTHOCTI
aJIMIHICTPATUBHO-TIPABOBUX BIAHOCHH y c(epi CIpaBiIsTHHS MOJATKIB 1 300piB, IPUHIIUIIIB Ta
METOJ[IB 1X PETyIIOBaHHS TMOJSATa€ B OUThII TIHOOKIA po3poOIli Ta 3akpillJICHHI Ha
3aKOHOJIaBUOMY PIiBHI TPHUHIMIIB MyOJIIYHOrO aJAMIHICTPYBaHHS TOJATKIB 1 300piB.
Tpancdopmallis iMIIEpaTUBHOTO METOY PETYIIOBAHHS aIMiHICTPATHBHO-TIPABOBUX BiJHOCHH
NOBHHHA OyAyBaTHCs, Yy TMEpuly 4Yepry, Ha MPHHIUII 3aKOHHOCTI Ta 3aKOHO/aBYO
BCTAHOBJICHOT BIJIMOBIJAIILHOCTI MOCAIOBUX OCIO JepKaBHUX OPraHiB, MPO30POCTI MPOIECY
MPUTATHEHHS 0 TAaKOi BIIMOB1IAILHOCTI.
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PO3A1J V. AKTYAJIBHI ITPOBJIEMH
KPUMIHAJIBHOI'O IPABA TA KPUMIHOJIOTII;
KPUMIHAJIbBHO-BUKOHABYE ITPABO

VIIK 343.54 (477)

SOME ASPECTS OF THE IMPLEMENTATION OF THE INTERNATIONAL
LEGAL OBLIGATIONS OF UKRAINE ON COUNTERING SEXUAL
EXPLOITATION AND PEDOPHILIA

Chmut S.V., candidate of law
Zaporizhzhya national university

Mezhdunarodno-pravovye acts, directed on counteraction sexual exploitation and depravation of
children, are analysed in the article, and also the problems of implementacii of their requirements
are probed in the legislation of Ukraine, grounded suggestion about bringing of the proper changes
in disposition 155 of the Criminal Code to reveal the contents of socially dangerous acts that
indicated in the title as "sexual intercourse".
Key words: sexual exploitation, corruption of minors, the perpetrator, the objective of the offense,
sexual intercourse, international legal obligations.

Umyr C.B. HEKOTOPBIE ACIIEKTHI PEAJIM3ALIMM MEXIYHAPO/IHO-IIPABOBBIX
OBA3ATEJIbCTB YKPAMHbBI OTHOCUTEJIBHO ITPOTHUBOJIENCTBIMS CEKCYAJIBHOM
SKCIUIYATALIMU U PA3BPAILIEHHIO JETEM / 3anopockuii HAMOHATbHBIH YHHBEPCHTET,
Ykpauna
B crathe aHANM3HpYIOTCSA MEKIYHApOIHO-IIPABOBBIE aKThI, HANIPABICHHBIE HA IPOTHBOACHCTBUE
CeKCYallbHOW OKCIUTyaTalldM W pa3BpallleHUIO JeTe, a Takke HCCIEAYyIoTCsS MpoOiIeMbl
MMITIEMEHTAIlMU UX TPpeOOBaHUH B 3aKOHOAATENBCTBO Y KpaWHBI, 0OOCHOBBIBAIOTCS IIPEIUIOKEHHUS
0 BHECEHHMH COOTBETCTBYIOIIMX U3MEHEHHH B Aucno3unuio cT.155 YK Ykpaunsr.
Kniouegvie cnoea: cexcyanbnas IKCHIYAmayus, pasepaujeHue HecoeepuieHHONemHUX, Cyobekm
npecmynienus, 00beKMUGHAA CHMOPOHA NPeCMYNIeHUs, NOJI0Gble CHOWEHUS, MeHCOYHaAPOOHO-
npasosvie 0053amenbemed.

Umyr C.B. JESKI ACIHEKTU PEAJIIBALIIT MDKHAPOJIHO-TIPABOBUX 3050B’SI3AHb
VKPAIHU I[OJI0 ITPOTH/IIi CEKCYAJIBHIN EKCIIYATALIIT I PO3BEIL[EHHIO JITEH /
3armopi3bKuil HalliOHATHHAUN YHIBEPCHUTET, YKpaiHa

MixxHapOoIHO-TIPaBOBi 3000B’s13aHH YKpaiHU CIPsIMOBaHI Ha BceOIUHUI Ta e(heKTUBHHUIA 3aXUCT
YChOTO KOMIDIEKCY TIpaB i CBOOOJ HEMOBHOINITHIX. [lepmmM MiXXHapOIHUM TOKYMEHTOM, SIKHHA
MPOTOJIOCHB 3arajJbHOBU3HAHWH NPUHIMI «JI10ACTBO MOBUHHO AaTH IiTSAM BCe HalKpalle i3 TOro,
IO B HBOTO €», Oyna JKeneBcrka Jlexmapartis «[Ipo mpasa giteit» 1923 p. V 1948 p. 3’sBunacs Tak
3BaHa «Kapra mpaB nitei», sika € 6a30BHMM JOKYMEHTOM B iCTOPHYHOMY Iporieci (GopMyBaHHS
MIDKHApOJHO-NIPABOBUX CTaH/AApPTIB MpaB i CBOOOJA JMTHHHU, OCKUIBKM BCI HACTYIMHI JOKYMEHTH
JIUIIIE PO3BUBAIOTH 1 KOHKPETH3YIOTh 1i OCHOBHI TOJOKeHHS. Takok 0a30BHUMH Mi>KHapOIHO-
MPaBOBUMH JOKyMEHTaMH, IO CTOSATh HA 3aXMCTi MpaB JAWTHHH, € 3arajbHa JeKiapailisi npas
mroanau 1948 p. i lexnapanis npas autuan 1959 p.

YV Koungentii OOH Big 20 nucronana 1989 p. «IIpo mpaBa nutuHu», patudikoBaHiii BepxoBHOO
Panoto VYxpaincekoi PCP 27 mororo 1991 p., me pa3 HiIKpecHIOETBCS NpPaBO JUTHHH Ha
NPIOPUTETHY NPABOBY OXOPOHY MOPIBHSAHO i3 IOPOCINUMH.

MixHapoaHa CIIUIBHOTa OCOOJHMBO 3aHENOKOEHA IHTEHCMBHHMM 3POCTaHHSIM OCTaHHIM YacoM
CeKCyalIbHOI eKcInTyartallii amiTei, auTs4oi mopHorpadii, Komeprianizamii JUTS40I NPOCTHTYIIT
Tomo. Ha mpotuaito npoMy raHeOHOMY SIBHIY CHPsIMOBaHA IiJ1a HU3Ka MI>KHAPOJHUX KOHBEH I
Opranizanii 06’exHannx Hanin (OOH) ta Pagum €Bpormm (PE€). V uumcnmi Takux TOKYMEHTIB,
Hacamrepes, ciif 3a3HaunTi KoHBeHIi0 npo mpaBa JAUTHHU 3 DakyJbTaTHBHUM IPOTOKOJIOM
Ne 1, npuiinsty 'enepanpHoto Acam6ieero OOH 20 mmucronana 1989 p. (pesomrorist Ne 44/25).
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Ha xondepenii MiHicTpiB tocTHIIT KpaiH — wieHiB Paau €ponu 25 sxoBTHS 2007 p. 3aTBEepIKeHa
KoHBeHIIis Tpo 3aXUCT AITEH BiJ CEKCyallbHOT €KCILTyaTallii Ta CEeKCyaabHOTO PO30EIICHHS, sKa
Oyna parudikoBana BepxoBHoto Pamoro Ykpaiau 3akonom Ykpainu Bix 20 gepBast 2012 poky Ne
4988-VI. Brkazana KomuBeHmis mepembaumia KOMIDIEKC TIIPAaBOBHX Ta IHIOUX 3aXOZiB,
BIIPOBA/KEHHS KX Y KpUMiHAJIbHE 3aKOHOIABCTBO YKpaiHHU TapMOHI3y€e MPOTHIIIO CeKCYaIbHIH
eKCIUTyaTaIlil Ta CeKCyaJbHOMY PO30CIIeHHIO AiTeil Ha HAIliOHANEHOMY Ta MIXKHAPOTHOMY PiBHSX.
[Nepmmm KpoOKOM y 3a3Ha4€HOMY HanpsiIMKy cTaB 3akoH Ykpainu Bix 25 Bepecus 2008 p. Ne 600-
VI «Ipo BHeceHHs 3MiH mo crareil 155 Ta 156 KpumiHanbHOro Kojekcy YKpaiHHM IOJO
BiJINIOBIJAJILHOCTI 32 pPO30CIICHHS HEITOBHOITHIX».

OpmHak Taki 3aXOIU € HCMOBHUMH. AKTyaJbHHMH JIHIIAIOTHCS TPU MUTAHHS, TOB’sA3aHi i3
BiJINIOBITAJILHICTIO 32 CTAaTEBI 3HOCHHH 3 0CO0O0, siKa HE IOCcAria cTaTteBoi 3pinocti. [To-mepie,
CNiJl, HAPCIITI, BU3HAYUTH BiK OCOOH, IO NOCATHEHHS SKOTO 3a00POHCHO 3aIyYCHHS IITCH [0
TiSUTBHOCTI CeKCyanbHOTO XapakTepy. Ilo-mpyre, Ha3pina HEOOXiAHICTH YITKO BH3HATH, IO
MAJIOJIITHI JITH HE MOXKYTh JIaBaTH 3TOJy Ha «I0OPOBUIBHI», «HEHACHIHHHUIBKI» CTaTEeBI 3HOCHHH
i3 coboro. ITo-Tpere, Oymo 6 mopednnm y mucno3unii wactuay nepmoi cr.155 KK poskpurn 3mict
CyCITUTPHO-HEOE3MEeYHNX MTisSHB, [0 IO3HAYEH] Y Ha3Bi CTATTI SIK «CTaTEBi 3HOCHHI.

Kniouosi  cnosa: cexcyanvna excnayamayis, po30eujeHHs HEeNnOGHOMMHIX, Y0 €Km  3104uny,

00’ €KMUBHA CMOPOHA 3NIOYUHY, CIAMESL CIOCYHKU, MIJICHAPOOHO-NPABOSI 30008 'SI3aHHSL.

International legal obligations of Ukraine aimed at the full and effective protection of the
whole complex of rights and freedoms of minors. They are of great importance for the
development of the national system of criminal law. The first international document that
declared common principle that "Humanity must give children the best of what it has", was
the Geneva “Declaration of the Rights of the Child” 1923 [1, p. 6]. It draws attention that
children are not able to exercise their rights independently, and that is why the special
attention is needed from the side of society to this category of population. The Declaration
proclaims the appeal to all humanity, public organizations, local authorities and national
governments to identify and provide special rights of children by legislative and other means.
Despite the declarative character of this document, for the first time in the history of humanity
the right of children to assistance, education and protection, regardless of nationality,
citizenship and religion was proclaimed [2, p. 155]. Before the introduction of the so-called
"Map of children’s rights™ in 1948, this international legal instrument for 25 years guarded the
rights of minors. Map of children’s rights is a basic document in the historical process of the
formation of international legal standards for the rights and freedoms of the child, as all
subsequent documents only develop and concretize its main provisions. It is impossible not to
remember as basic international legal documents, standing on the protection of the rights of
the child, the Universal Declaration of Human Rights 1948 and the Declaration of the Rights
of the Child, 1959. In the General Declaration of Human Rights is stated that motherhood and
childhood are entitled to special care and assistance (item 2 of article 25). In the Declaration
of the Rights of the Child, one of the co-authors of which was Ukraine, it is emphasized that
"the child, by reason of his physical and mental immaturity, needs special safeguards and
care, including appropriate legal protection, before as well as after birth” [3].

In the UN Convention of 20 November 1989 “of the Rights of the Child”, ratified by
Verkhovna Rada of the Ukrainian SSR on February 27, 1991, is stressed again the right of the
child on priority legal protection in comparison with adults. In article 19 of the Convention
stipulates: "Countries-participants shall take all appropriate legislative, administrative, social
and educational measures to protect the child from all forms of physical and psychological
violence, insults or abuse, neglect or negligent treatment, maltreatment or exploitation,
including sexual abuse, by parents, legal guardians or any other person caring for the child.
Such protective measures should, if necessary, include effective procedures for the
development of social programs to provide necessary support for the child and persons who
are cared for, as well as the implementation of other forms of prevention, reveal, message,
transfer for consideration, investigation, treatment and follow-up in cases of abuse against
child mentioned above, as well as, if necessary, for initiation of court proceedings” [4, p. 7].
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The international community is especially concerned about the intensive growth of recent
sexual exploitation of children, child pornography, commercialization child prostitution, etc.
A number of international conventions of the United Nations (UN) and the Council of Europe
(COE) is directed in contrast to this shameful phenomenon. In the number of such documents,
first of all, it should be noted Convention of Rights of the Child with Optional protocol Ne 1,
accepted by General Assembly of the UNO on November, 20 in 1989 (resolution Ne 44/25).
In article 34 of this Convention the duties of states-participants to protect children from all
forms of sexual exploitation and sexual depravation are determined. With this end in view
they, directly, on national, bilateral and multilateral levels accept all necessary measures for
prevention: a) predisposing or compulsion of the child to any illegal sexual activity; b) the use
for exploitation of children in a prostitution or other illegal sexual practice; c) the use for
exploitation of children in pornography and pornographic materials [5].

On the conference of ministers of justice of countries — the members of the Council of Europe
on October, 25 in 2007 confirmed the Convention about protecting of children from sexual
exploitation and sexual depravation, that was ratified by Verkhovna Rada of Ukraine by Law
of Ukraine from June, 20, 2012 Ne 4988 - VI [6].

It is marked in the preamble of Convention, that every child has a right on such measures of
defence, that is required in accordance with her status of minor from the side of her family,
the society and the state. Countries - participants mark that sexual exploitation of children, in
particular, child’s pornography, and prostitution and all other forms of sexual depravation of
children, including acts, that is accomplished abroad, are destructive for child’s health and
psychosocial development, sexual exploitation and sexual depravation of children gained
anxious sizes on national and international levels, in particular, having regard to the growing
use as by children so by the criminals of information and of communication technologies, and
that warning and fight against it requires international cooperation, consider, that welfare and
the best interest of children are fundamental values for all states - participants and should be
supported without any discrimination.

For the first time the row of clear requirements to the national criminal legislation, that is
represented in Division of IV the "Material criminal right”, is entered in International legal
practice of counteraction to sexual exploitation and sexual depravation of minors in
Convention. In particular, a country - participant is obligated to accept necessary legislative or
other measures for criminalization of: 1) sexual depravation: a) bringing into activity of
sexual character of child that according to corresponding positions of national right did not
attain entering age into sexual relations; b) bringing into activity of sexual character of a
child, when the use comes true with violence, compulsion or threats; or depravation comes
true with the conscious use of trust, authority or influence on a child, and also in a family, or
violence comes true in an especially vulnerable for a child situation, in particular through the
use of mental or physical insolvency, or dependent position (article 18); 2) child’s
prostitution: a) recruiting of children for prostituting or motive of child to participating in a
prostitution; b) forcing of a child to the prostitution or receipt of income from it or by another
character the use of a child with that aim; c) of other actions that resulted in child’s
prostitution. "Child’s prostitution” is the fact of the use of child understands for activity of
sexual character, when money or other form of reward or indemnification is given or
promised as payment, regardless of or this pay, promise or reward, is given to the child or
third person (article 19); 3) child’s pornography: a) production of child’s pornography;
b) suggestion or actions that do accessible child’s pornography; c) distribution or
transferrableness of child’s pornography; d) acquisition of child’s pornography for own
necessities or for other person; e) possessing child’s pornography; f) conscious access to
child’s pornography by means of information or of communication technologies. Any
materials, that by sight represent the child brought over to the real or designed obviously
sexual behavior, or any image of child’s genital organs, understand under “child’s
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pornography”, foremost with a sexual aim (article 20); 4) participating of a child in
pornographic presentations: a) recruiting of children for participating in pornographic
presentations or motive of a child to participating in such presentations; b) forcing of a child
to participating in pornographic presentations or receipt of benefit from it or by another
character the use of child with that aim; c) conscious visit of pornographic presentations of
children (article 21); 5) depravation of children : intentional motive of child, that did not
attain the age envisaged by a national legislation, to the supervision, even not taking
participation, sexual depravation or sexual activity for the sake of sexual necessities (article
22) etc. In our view, requirements of Convention, which are contained in article 18, are
reasonable and consist in determination of age, to that it is forbidden bringing in of children to
activity of sexual character (item 2 of article 18) and pointing, that positions of Convention
are not sent to the settlement of sexual relations by approbation between minors (item 3 of
article 18). Original is pointing in relation to punishability of certain Convention offences. So,
in item 1 of article 27 in relation to physical persons is envisaged providing of punishment
effective, proportional and convincing approvals in accordance with the degree of weight of
offence. These approvals must include punishment as imprisonment, and as a result is an
extradition.

As we see, Convention of October, 25 in 2007 "About protecting of children from sexual
exploitation and sexual depravation” envisaged the integral complex of legal and other
measures introduction of that in the criminal legislation of Ukraine harmonizes counteraction to
sexual exploitation and sexual depravation of children on national and international levels. The
first step in the marked direction became Law of Ukraine of September, 25 in 2008 Ne 600-VI
"About making alteration to the articles 155 and 156 the Criminal code of Ukraine in relation to
responsibility for depravation of minors"”. First of all, almost twice criminal responsibility
increases a law for sexual relations with a person that did not come to sexual maturity. If before
for feasance of sexual relations with a person that did not come to sexual maturity, punishment
as limitation of will within three years or imprisonment and the same term threatened, then now
it is punished by the limit of will within five years or imprisonment on the same term. In item 2
of article 155 of Criminal code instead of imprisonment on a term from three to five years,
punishment is envisaged imprisonment on a term from five to eight years with privation of right
to hold certain positions or carry on certain activity within three years or without it. The circle
of the special subjects of this crime is in addition, extended in item 2, if "the same actions are
perfect a father, mother, stepfather, stepmother, guardian or trustee, person on that duties are
fixed in relation to education suffering or caring about him" [8].

But such measures in relation to harmonization of national criminal legislation in part of
counteraction to sexual exploitation and sexual depravation of children and teenagers are
incomplete. In our view, Ukraine’s associating to Convention of October, 25 in 2007
actualized at least three questions, related to responsibility for sexual relations with a person
that did not come to sexual maturity. Firstly, it should finally define the age of person, to the
achievement of that bringing in of children to activity of sexual character is forbidden.
Ukraine remained the almost single state on European legal space, that until now did not give
up a concept "person, that did not come to sexual maturity"”. It is impossible to say, that
attempts to substitute this concept by a concrete age-old criterion were not done. Twice in
2006 and 2008 in VRU bills were registered where people’s deputies V.N. Olyiko and
V.V. Shevchuk suggested to bring changes in article 155 of Criminal code, exactly in the
name and disposition of item 1 of this article and replace words "that did not come to sexual
maturity"”, to words "that did not attain 16-years-old age™" [9; 10]. The marked suggestions
were thrown out, as such, that to accept beside the purpose, as they do not do a penal law
more perfect. In our view, under suggestions in relation to replacement of term "person, that
did not come to sexual maturity”, to words "person that did not attain 16-years-old age"
enough sound arguments were not given.
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Secondly, coming to a head necessity clearly to admit that very young children can not give a
consent to "voluntarily”, "non-violent” sexual relations with a person. Such consent is actual
and legal fiction, that the adult perverting, pedophiles is covered, avoiding more heavy
responsibility for raping or violent satisfaction of sexual passion an unnatural method with
very young persons (item 4 of article 152 and item 4 of article 1530f Criminal code). Sound
are positions of CC of Denmark, Bulgaria, Georgia, Spain, Japan and other countries in that
specified specially, that sexual relations with persons, that did not attain certain age, in all
without an exception cases confess raping [11, p. 687]. Clear that very young child in force of
features of physical u of psychical development, absence of experience and knowledge not
can give consent to any legitimate, but the anymore illegal acts in relation to itself, without
the corresponding consent of the parents. In accordance with the Domestic Relations code of
Ukraine duties in relation to education and development of child are fully fixed on parents.
According to article 150 of Domestic Relations code they are obliged to bring up a child in
the spirit of respect to the rights and freedoms of other people, love to the family and family,
to the people, the Motherland, to care of health of child, her physical, spiritual and moral
development, to provide a receipt the child of complete universal middle education, to prepare
her to independent life. Parents are obliged to respect a child. Any types of exploitation of the
child by parents are forbidden. Physical punishments of child are forbidden for parents, and
also application by them other types of punishments, that humiliate human dignity of child.
Seems, that at modern development of child’s physiology, psychology, pedagogics, sexology
etc, a very young child under age 11 can not confess a victim from a crime, envisaged by
article 155 CC, but a person that accomplishes with her sexual intercourses or satisfies sexual
passion unnatural a method must be responsible for the feasances of more grave crimes, that
is raping of juvenile (item 4 of article 152 CC) or violent satisfaction of sexual passion in
unnatural method (item 4 of article 153 CC) [12].

Thirdly, would be appropriate in disposition of item 1 of article 155 CC to expose
maintenance of publicly-dangerous acts, that mark in the name articles as "sexual relations".
Because, word-combination "sexual relations™ is used in disposition of item 1 of article 152
CC of "Raping"”. However, at raping sexual relations become possible with application of
physical violence, threat of his application or with the use of the helpless state of suffering
person. Native CC does not use these terms in disposition of item 1 of article 155 CC. But
does it mean, that any sexual relations with a person that did not come to sexual maturity,
without application of physical violence, threat of his application, without the use of the
helpless state of suffering person and exceptionally after the voluntarily consent of person
form the objective side of the investigated crime? [13, p. 285]. That these states are
unequivalent testifies the use of deception for entering into sexual connection. As specified
already, some CCs actually had joined the first position and marked that this crime took place
in default of signs of raping or satisfaction of sexual passion an unnatural method. Other CCs,
not using the marked negative sign, go on the way of list of publicly-dangerous voluntarily
sexual relations with a very young person: carnal knowledge, buggery, lesbianism or other
sexual contacts in an unnatural form. It seems to us that descriptive disposition is more
successful. It is clear and adequately perceived both at the level of professional and at the
level of domestic sense of justice. In relation to the concrete "typical model™ of disposition,
then will mark now, that she must unite identical after a public danger and distribution
criminal acts that trench upon sexual inviolability of very young person, namely: that satisfy
sexual passion in a natural or unnatural method.

Summarizing, it should be noted that, unfortunately, now native criminal legislation is not yet
in a complete measure harmonized in accordance with the international legal obligations of
Ukraine on questions counteraction to sexual exploitation of children and teenagers.
Harmonization of national criminal legislation to the international standards of guard of rights
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and freedoms of children is basic direction of perfection of norms of law of responsibility for
sexual relations with a person that did not come to sexual maturity.

10.

11.
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TOPICAL ISSUES OF THE ESTABLISHMENT AND FUNCTIONING OF SPECIAL
STATE ORGANIZATIONS TO FIGHT AGAINST THE INTERNET FRAUD
IN DIFFERENT COUNTRIES OF THE WORLD

Sabadash V.P., candidate of law, associate professor
Zaporizhzhya national university (sabvp@mail.ru)

The article deals with topical issues of combating online fraud by analyzing the activity of the state
special organizations of such leading countries of the world as the USA, Great Britain, Russia,
France, Germany and some other countries, that have gained an extensive experience in the
establishment and functioning of such departments and organizations which can be used for
creating similar services in other countries.
Key words: Internet fraud, fight, prevention, special department, special organization, investigation,
crime, cybercrime, information technology.

Cabamamr B.II. AKTYAJIBHBIE BOIIPOCbI CO3JAHNA U OYHKIIMOHMPOBAHNA
TOCYJAPCTBEHHbBIX CIIELIUAJIbHBIX OPTAHU3ALIUI 110 BOPHBE C MHTEPHET-
MOIIEHHHUYECTBOM B PA3JIMYHBIX T'OCYJAPCTBAX MMHPA / 3anopoxckuii
HallMOHAJILHBIH YHUBEPCHUTET, Y KpanHa
B craree paccMarpuBaroTCsl akTyaJbHBIE BOIPOCH! MPOTHUBOAEHCTBUS MHTEPHET-MOIICHHUYECTBY
MyTeM aHaiu3a JESTeIbHOCTH TOCYJapCTBEHHBIX CHEIHAIBHBIX OPraHW3alMi TaKUX BEIYIINX
ctpan mmupa, kak CIIIA, BemukoOputanus, Poccuiickas ®eneparnms, ®panmus, ['epmanus u
HEKOTOPBIX JAPYIHUX CTpaH, B KOTOPBIX HAKOIUIEH OrPOMHBIN OIBIT IO CO3JaHHUI0 H
(hyHKIIMOHMPOBAHUIO TaKUX MOAPa3AEICHNUN U OpraHn3aluii, KOTOPBIH MOXKHO HCIIOJIB30BATh MPH
CO3/IaHUM aHAJIOTUYHBIX CIYXO0 B IPYTHX CTpaHaX MHUpA.
Kniouegvie  cnosa:  unmepnem-mouieHHuuyecmeo, 6Oopbba, npomueooelicmeue,  CHEYUaibHble
noopasoenenus, CHeyuaibHble Op2aHu3ayull, pacciedosatue, npecmynieHue, KubepnpecmynHocmo,
UHpoOpMayUoHHbIEe MEXHOTIOUU.

Cabamamr  B.II. AKTYAJIbBHI TIMTAHHS CTBOPEHHA TA @VYHKIIOHYBAHHSA
JIEPKABHUX  CHELIAJIBHUX OPCAHIBALIIA II0 BOPOTHBI 3 IHTEPHET-
IIAXPAMCTBOM ¥ PI3HUX JEPKABAX CBITY / 3anopi3skuii HAIOHANBHUH yHIBEPCHTET,
Vkpaina

VY crarti po3MIAAAThCS aKTyalbHI NMUTAHHA NPOTHAIT IHTEPHET-IIaXpalCTBy NUIIXOM aHaJi3y
JUSUTBHOCTI JIep’KaBHUX CHELiaTbHUX OpraHi3amii TakuX NpOBITHUX AepkaB CBiTy, sk CIIA,
Benukxo6puranis, Pociticeka @enepartis, @panmis, HimeuunHa Ta JesKuX 1HIINX JepiKaB, y SKHAX
HAKOIIMYEHO BEIMKUN JOCBiA OO0 CTBOPEHHS Ta (YHKI[IOHYBaHHSA TaKHX MiAPO3ILTIB Ta
oprasizartiu.

OpHiero 3 0COOMMBOCTEN CTBOPEHHS TaKWX JEP)KaBHHUX CIEIiaIbHUX OpTaHi3alliil € Te, 1o BOHU
CTBOPIOIOTHCA JIep>KaBaMHM y CKJIaJli IEHTPAJbHUX OpTraHiB Biaaw: MiHicTepcTB, BitomMcTB, Ciyx0
6esnexu tomo. Tak, y Pocilicekiit ®enepanii — ne bropo cremianbHux TexHiYHUX 3axo01iB MBC
Pocii, 1o cTpykTypu sikoro yBiinuio Ynpasminas «K».

Y BemukoOpuranii nuTaHHIMH OOpOTHOM 31 31M0YMHAMH Yy cdepi BHCOKHMX TEXHOJIOTIH 10
OCTaHHBOTO uyacy 3aiiMasiocss HamionambHe AreHTCTBO 1O OopoTh0i 3 OpraHizoBaHOIO
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snounHHicTIO (SOCA). Ha choroanimmiii geas SOCA (sx ananor ®BP CIIA) € camocTiiiHAM
(opraHizamiifHo He3aJe)KHUM) MDKBITJOMYUM JEpKABHUM IPABOOXOPOHHUM OPTaHOM ypsIy
0O6’eananoro KopomiBcTBa, Mo ¢GopMaiabHO BigHeceHHH a0 MiHiCTepCTBa BHYTPIIIHIX CIIPaB,
SIKHHA 3MIACHIOE CBOIO NISUIBHICTE Y MexkaxX ycboro OO6’emnHanoro KopomiBcTBa Ta CIIiBIIpAIioe
(aepe3 #oro MepeKy M>KHAPOIHHX TIPEICTABHUIITB) 3 OaraTbMa 3apyOiKHIMH MIPaBOOXOPOHHUMU
opranamu Ta crerciayx6amu. 3 1 xxoBTHA 2013 poky ¢ymkuii SOCA B wactuHi 60pOoTHOM i3
KOMIT'FOTEPHOI0  3JIOYMHHICTIO  mepepaHi  HamioHanbHOMYy — mipo3nilny — HPOTHCTOSHHS
KiOep3nounHam HauioHanbHOTO areHTcTBa 10 OOPOTHOI 31 3J0UMHHICTIO.

BaxnmBa poxnp y mportuaii maxpaiictBy BenmkoOpuranii BiIBOJUTBCS TaKOX CIHELialbHOMY
ynpasiiaHio KopoiBebkoi mpokypopebkoi ciyx0u, a came — LleHTpanbHiil rpymi 3 mpotuaii
HIaxpancTBy, CHeUiasicTH sKoi ()OKYCYIOTh CBOI 3yCHWJUIL Ha MIiATPUMAaHHI OOBHHYBaueHHS Y
crpaBax Ipo BEJHKI i CKiIajHi ImaxpaicTaa.

Haiibinpm posramyxeHna cucTeMa Jep >KaBHUX CICIialIbHIX OpTaHizalliil Mmoo mpoTuaii iHTepHeT-
maxpaicTBy icHye y Cromydenux Illtarax AMepukw, e MHTAaHHIMHA OOPOTHOM 31 3MOYMHAMU y
ctepi BHCOKHX TEXHOJOTIH 3aliMalOThCS NEKiNbKa CHEHmiaJbHHUX IepXKaBHUX opranizamiii. [lo-
nepme, e Penepanpae Oropo posciimyBanHs (FBI), y ckmani skoro y 1996 pomi ctBOpeHO
Ki6epmimposain (Cyber Division FBI). Kpim Toro, y ckmani Minictepcrsa ¢inancie CIIA nie
Cekperna canyxba CIIA (US Secret Service), sika mpoBOIUTH PO3CHinyBaHHS (HiHAHCOBUX
3JI0YMHIB 32 JAEKiJIbKOMa HarpsiMKaMH (hiHaAHCOBOI HAITPaBJICHOCTI.

Po3risHyTO Tako 0COOJIMBOCTI (PYHKIIOHYBAaHHS JEPKABHUX CHELIAIbHUX OpraHizamiii B HIIHMX
JiepKaBax CBITY, TakuX, sk Opaniis, Himeuunna, Kanana, [His.

JlocBin CTBOpEHHSI TakMX Oprasizaiiii Oe3nepeyHo MO)XKHAa BHKOPUCTOBYBaTH NPU CTBOPEHHI
AHAJIOTIYHUX CIIYKO0 B IHIIUX JIep)KaBax CBITY.
Kniouosi cnosa: inmeprnem-waxpaticmeo, 6opomeda, npomuois, cneyianvui nioposoinu, cneyianbHi
opeaHizayii, po3cnioy8anHs, 310YUH, KiDep3104UHHICIb, IHPOPMAYIliHI MEXHONO02II.

Today a variety of high-tech devices are used in everyday life — plastic cards, mobile phones,
tablets and computers. New models, programs and services are being developed. All these
things make our lives better, but they require certain skills and knowledge. Modern society
has become more technologically dependent.

However, along with development of high technologies, new types of fraud aimed at
appropriation of citizens’ funds are coming into existence. This, in its turn, sets tasks of
combating such fraud actions by the society and law-enforcement bodies. In particular it
concerns the global Internet, which knows no borders and allows fraudsters to carry out their
criminal plans at a distance. Even a new term "online fraud™ has come into use.

So, the purpose of this article is to research the issues of establishment and functioning of
special units combating the Internet fraud in different countries of the world with the aim of
borrowing the accumulated experience of law-enforcement and non-governmental
organizations’ activities.

Having studied the scientific issues of the problem of combating the Internet fraud by the
establishment of special units to fight against such criminal actions we have come to a
conclusion that no special research of these issues has been made at present stage. However, it
should be noted that some aspects of fighting against computer crimes have been considered
by D.S. Azarov, J.G. Baturin, P.D. Bilenchuk, M.S. Vertuzaev, V.B. Vekhov, A.G. Volevodz,
V.0O. Golubev, M.D. Dechtiarenko, E.l. Panfilova, O.G. Popov, N.A. Selivanov and some
others.

It should be noted that today some special state organizations, responsible for fighting against
crime in the field of high technologies, including different aspects of combating online fraud,
have been established.

These types of organizations are traditionally regarded as organizations and units created by
the states and included into central bodies of power: Ministries, Departments, Security
Service bodies, etc.
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For example, in the Russian Federation it is the Bureau of Special Technical Measures of the
Ministry of Home Affairs of Russia, which includes the "K" department.

Nowadays the activity of this unit is aimed at suppression of different illegal actions. First of
all it concerns crimes in the field of information technologies — such as fighting against crimes
in the sphere of computer information, prevention of unlawful actions in the information and
telecommunication networks, including the Internet, fighting against international crimes in
the sphere of information technologies. One of the directions of the "K" department of the
Bureau of Special Technical Measures of the Ministry of Home Affairs of Russia is fraud
preventing measures in using electronic payment systems [1].

In the USA some special governmental organizations deal with the issues of fighting against
crimes in the field of high technologies.

First of all, it is the Federal Bureau of Investigation (FBI), which included the Cyber Division
created in 1996. This unit operates possessing rights of a separate body in the structure of the
FBI and has four divisions, one of which deals with fighting against any kinds of fraud [2,
p. 115].

In addition, the U.S. Treasury Department includes the U.S. Secret Service that investigates
financial crimes in three directions:

- Crimes against the financial system (crimes against financial institutions (bank fraud),
fraud with the use of electronic means of access (credit cards), money laundering);

- Crimes with the use of electronic equipment (computer fraud, fraud against telephone
companies);

- Fraud against governmental financial programs (the U.S. Treasury bonds, manipulations
with electronic funds transfer, other schemes) [2, p. 116].

In 2001 on the initiative of the Association of Chief Police Officers (ACPO) the National High-
Tech Crime Unit (NHTCU) of the United Kingdom, Switzerland and Northern Ireland was
created in the UK.

NHTCU dealt with investigating of such Internet crimes as hackings, viruses spreading,
online fraud and other crimes in the sphere of high technologies connected with the use of
computers and telecommunication equipment [3].

On April 1, 2006 governed by the Law "On Serious Organized Crime and Police", 2005, the
National Agency for combating organized crime (Serious Organised Crime Agency — SOCA)
was created having transferred the functions of departments and offices of several law
enforcement agencies of the UK: of the National Crime Squad (NCS), of the National Hi-
Tech Crime Unit (NHTCU), of the National Criminal Intelligence Service, of the department
that deals with detection and investigation of crimes in the field of illegal use of drugs (HM
Revenue & Customs — HMRC). In 2008 the Assets Recovery Agency joined the Serious
Organised Crime Agency. At the same time the Serious Fraud Office remains a separate unit.

Today SOCA (similar to the Federal Bureau of Investigation of the USA) is a separate
(independent organization) interdepartmental state law-enforcement agency of the UK
Government, formally belonging to the Ministry of Home Affairs. It carries out its activity on
the territory of the United Kingdom and cooperates (through the net of international offices)
with many foreign law-enforcement and intelligence agencies [4].

It should be mentioned that since October 1, 2013 SOCA functions in regard to fighting
against computer crimes have been transferred to the National Cyber Crime Unit (NCCU) of
the National Crime Agency (NCA) under Articlel of the so-called "Bill of Crimes and
Courts" of the UK [5].
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An important role in fraud prevention in the UK is also played by a special department — the
Crown Prosecution Service (CPS), namely by the Central Group of fraud prevention experts
focusing their efforts on maintaining the prosecution of large and serious frauds [6].

In Germany, a special group fighting against crimes in the field of high technologies (AG EDV)
was created as part of the Munich police department in 1994. Later a group “Technology” was
created as part of the federal police of Germany. It includes more than 60 employees of the
criminal police, technicians, engineers and scientists of different specialties. Their tasks are both
independent investigation of high-tech crimes (including fraud) and promotion the work of
other departments, research and development of new software and hardware for the police,
international cooperation [2, p. 118].

In France, a service to combat abuses in the field of information technologies (SEFTI) was
established in 1994. This unit is accountable to the Paris Criminal Police Office, and its
responsibility is to fight against "intelligence" piracy and “hacking". The department of
economic and financial cases of the Criminal Police (SDAEF) investigates economic crimes
in the Internet. The main task of the Special Squad of Payments Fraud (BFMP) is
identification of offenses connected with the use of plastic payment cards [2, p. 118].

In Canada, the responsibility to combat computer crimes belongs to the department of
economic crimes (CCS) of the Royal Canadian Police. Its agencies are established in all large
cities of the country (the agency includes at least one employee — an expert in a computer
crime investigation). Another responsible department is the High Tech Crime Forensics Unit
(HTCFU) of the Royal Police head office in Ottawa [2, p. 122].

In India, the Central Bureau of Investigation (CBI) deals with e-crimes. The Cyber Crime
Research & Development Unit (CCRDU) has been functioning in its structure since 2000.
The department CCRDU is engaged in collecting, storage and analyzing information on
Cybercrimes [2, p. 123].

In Ukraine, a rather developed network of special units (being part of central authority bodies)
has been established. It deals with combating computer crimes.

Thus, in 2001 the units to combat crime in the field of intellectual property and high
technologies were set up in the structure of the State Service to Combat Economic Crimes at
the Ministry of Internal Affairs. The main aim of these units is to fight against crimes in the
field of computer information, electronic payments and telecommunications.

Today, after some reorganization, the Department to Combat Cybercrime has been established
in the structure of the Ministry of Internal Affairs of Ukraine. It is an independent unit within
the Criminal Police of the Ministry of Internal Affairs, which ensures implementation of the
state policy in the sphere of combating cybercrime under the Ukrainian legislation. It
organizes and carries out investigative activity within its competence and according to the
law.

The main tasks of the Department, according to the Resolution regulating its activities are:

1.  Participation in the development and ensuring the fulfililment of the state policy on
preventing and combating criminal offences that were prepared, committed or
concealed with the use of computers, systems and computer networks and
telecommunication networks (in the areas of payment systems; circulation of illegal
information with the use of computers, systems and computer networks and
telecommunication networks (illegal content); economy which includes financial and
commercial transactions conducted via telecommunication networks or computer
networks, as well as prevention of economic activities prohibited in this sphere (e-
commerce), the provision of telecommunications services, as well as fraud and
legalization (laundering) of profits got from the above-mentioned criminal offenses.
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2. Assistance in prevention, detection and termination of criminal offenses, as well as in
pre-trial investigation in the way regulated by the laws of Ukraine, by the Ministry of
Internal Affairs of Ukraine and by other units.

Besides the Department, some cases of fighting against cybercrimes are being handled by
other divisions of the Internal Affairs bodies of Ukraine in close cooperation with other
divisions of law-enforcement bodies.

For example, the responsibility of the Chief Department to Combat Organized Crime (CD
COC) at the Internal Affairs Ministry of Ukraine is to organize the work in the regional
subdivisions COC to combat organized criminal groups committing computer crimes, as well
as informing the divisions of the Department to Combat Cybercrime about the leaders and
members of organized criminal groups.

The responsibility of the criminal investigation divisions preventing offenses in this field
includes implementation of measures aimed at solving crimes when, for example, electronic
payment funds were the subject of the crime.

The units of the public security police must also inform the divisions of the Department to
Combat Cybercrime about the individuals involved in crimes with illegal use of payment
cards and other fraudulent actions on the Internet.

In addition, the structure of the Central Administration of Security Service of Ukraine
includes the Department of counterintelligence protection of the state interests in the field of
information security. The National Security Council of Ukraine (NSCU) includes the
Interdepartmental Scientific Research Centre to fight against organized crimes. One of its
main tasks is to analyze and forecast the transformation of organized crimes in Ukraine under
conditions of informatization and globalization.

In this way, specialized divisions dealing with detection, investigation of computer crime, as
well as gathering information on this issue at the national level have been established in many
countries around the world. These are specialized national police units that are at the core of
the counterforce against international computer crimes.

To the point, to ensure getting information from other countries quickly and in an available
format (language of the message, specific terms, codes of the crimes, etc.) by national
specialized units, as well as for a rapid exchange of such information between countries, the
Interpol General Secretariat recommended all countries — members of the organization to
create National Central Reference Points and to appoint special staff to work with the
information on Cybercrime in 1994. Currently, these points have been created in most
countries — members of the organization (usually such points are created in the Office of the
National Central Bureau of Interpol or in specialized units dealing with computer crimes or
economic crimes) [7, p. 211].

Taking into consideration transnational nature of computer crimes, the experience of the
leading countries in gathering, research and exchange of information on the Internet fraud,
computer incidents and cyber threats, can be used in other countries.
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PO3/ILJI VI. KPUMIHAJILHUI MTPOLEC
TA KPUMIHAJICTHUKA;
OINEPATUBHO-PO3IIYKOBA JAISIJILHICTD

VJIK 343.98: 343.61

KJIACUPIKALIS CALTYUX CATYALIN ITPU PO3CJIIIYBAHHI BEUBCTB
CiukoBceka I.B., K.10.H., IOLIEHT

JIvsiscokutl Oeporcasnutl yrnieepcumem snympiwnix cnpas (i.sichkovska@ukr.net)

JocmimkeHo HaWOUIBII TOMHUpeHi kiacuikamii CTTYUX CHUTyaIllid, 3alpOoNOHOBAaHI BUYCHUMU-
KpUMiHAJTiCTAMH, KPUTEPIEM PO3IOALIIB SKUX € PI3HOMaHITHI mmigcTaBu. Takox 3amponoOHOBAaHO
KiIacu(ikamilo THUIOBUX CIITYAX CHUTYalild, sSKi BHHUKAIOTH MiJ Yac PO3CIiITyBaHHS BOHMBCTB.
BusHaueHo, mo OCHOBOIO Kiacudikamii cHiguux cuTyauid € kiacugikauiiHi OCHOBH, SKi
YTBOPIOIOTHCS 3aJIEKHO BiJl KaTeropii KpUMiHAJIBHOI CIIpaBU, KPUMIHAJIICTUYHOI XapaKTePHUCTHKH
BUJly 3JIOYMHY, L0 MOBMHHO OYTH BpaxoBaHO IPW PO3CIiAyBaHHI 3JI0YMHY Ta KOXHIH cranii
JIOCYZIOBOTO MPOBAKEHHs. 3p0O0JIEHO BUCHOBOK, IO BCI CIiJUi CHTYyAaMil MiJ 4ac po3ciiyBaHHs
BOMBCTB (y 3arajlbHOMY 3Ha4YeHHI) MOXXHa PO3AUIUTH Ha JBi rpynu: 1) cimigyi cutyanmii «06e3
Tpynay; 2) ciiadi cuTyamii «3 Tpymom», siKi y CBOIO Yepry JOLLUIBHO MOJUIMTH Ha CIiI4i CUTyauii
«3 T I03PIOBAaHUMY 1 «0€3 TaKOTO».

Kouosi cnosa: knacugixayia crioyux cumyayiti; caioui cumyayii «3 mpynomy, ciioui cumyayii «6e3

mpynay, cuioui cumyayii «3 ni0o3pr8aHuMy, caioui cumyayii «6e3 nioo3proeano2oy.

Cuukosckass ~W.B.  KJIACCU®UKALIMA  CJIEJCTBEHHBIX CUTYALMM  [IPU
PACCJIEJIOBAHNUM YBUVICTB / JIbBOBCKHiT rOCYIapPCTBEHHBINH YHHBEPCUTET BHYTPEHUX JIETI,
Ykpauna
HccnenoBansl Hambojee pacHpoCTpaHEHHBIE KIACCH(UKAIMHM  CIIEJACTBEHHBIX  CHUTYaIUil,
Npe/I0OKEHHbIE yYEHBIMU-KPUMUHAIMCTAMH, KPUTEPHEM PpaCIpPE/eIeHU KOTOPBIX SIBISIOTCS
pa3nuuHbIe OCHOBaHMA. Taroke mpeaoxkeHa KiIacCu(uKaIys THIHYHBIX CJIeICTBEHHBIX CUTYyallnH,
BO3HUKAIOIIHUX MpPH pacciefoBaHun yOuicTB. OmnpeneneHo, 4YTO OCHOBOW KiacCHU(pUKAIUU
CIIEZICTBEHHBIX CHTyallui SBISIOTCS KJacCH(UKAI[MOHHBIE OCHOBBI, KOTOpBIE 00Opa3yrloTcs B
3aBUCHMOCTH OT KaTerOPHH YTOJIOBHOTO JI€JIa, KPHUMHHAJIMCTHYECKOH XapaKTepHUCTHUKH BHAA
MPECTYIJICHHUs, AOJDKHO OBITh YYTEHO NPH PacCiIEJOBAaHMU IIPECTYIUICHHS W KaXKIOH CTajuu
nocyneOHoro mpowmsBoiacTBa. CrenaH BBIBOA, YTO BCE CIIEACTBEHHBIC CHUTYallMHd IIPH
pacciieioBaHuM yOuiicTB (B 00IIEM CMBICIIE) MOXKHO pa3/ieNIuTh Ha JIBE TPYIIEL: 1) clencTBeHHbIE
cuTyaruu «0e3 Tpyma», 2) CJIEICTBCHHBIE CHUTYyallMH «C TPYIOM», KOTOpPBIE B CBOIO OuYepenb
11e71ec000pa3HO Pa3eNUTh Ha CIECJCTBEHHBIE CUTYAIMN «C M0JJ03PEBACMbIM» U «0€3 TAKOBOTO».
Knouegvie cnosa: knaccuguxayus cieOCmeeHbix CUumyayuil; ciedcmeentvle CUmyayuu «C mpynomy,
credcmeennvie  cumyayuu «6e3  mpynay, Cle0CMEEHHble CUMYayuu «C No003PesaemMbiM»;
cedcmeennbie cumyayuu «6e3 no003peeaemozoy.

Sichkovska 1.V. CLASSIFICATION OF INVESTIGATIVE SITUATIONS WHILE
INVESTIGATING MURDERS / Lviv state university of internal affairs, Ukraine

Typical investigative situation — a situation that often arises in practice and determines the
characteristics of investigation techniques (typical investigative leads, common tasks faced by
investigators and the methods and means of solving them).

Success disclosure murder depends on whether you installed all the elements of criminological
characteristics of the offense of murder. Elements of forensic characteristics and their reflection in
the forensic characterization of a crime are the relationships between them. During the installation
of one element may be provided information about another item or multiple items.

Investigation of the situation is individual in each case, as formed by the combination of various
components at each stage of the proceedings of the investigation. Given the complexity and
structure bahatokomponentnist investigation of the situation, the impact of different objective and
subjective factors constant dynamism of the process, the result is a large number of options for
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investigation of the situation. Of course, all typify investigating the situation impossible, but we
will quote the most common classification criterion for the division in which there are different
kinds of reasons.

The above classifications reflect the majority position of scientists regarding this issue. In our
opinion, the basis of classification is the classification of investigative situations foundations are
formed depending on the category of tional criminal cases, forensic descriptions of the type of
crime that should be taken into account when investigating crime and every stage of pretrial
proceedings.

The analysis of investigative practices, we conclude that all investigative situations while
investigating murders (in the general sense) can be divided into two groups: 1) investigating the
situation "without a corpse™; 2) investigating the situation "with a dead body", which, in turn, it is
advisable to divide the investigation of the situation "with the suspect" and "without it".

Study materials of criminal proceedings (criminal cases) allowed investigators to distinguish the
typical situation of the initial stage of pre-trial investigation of the murders and investigate the
prevalence of interest: 1) the disappearance of the person (murder hidden, long time, but only
predictable because the corpse is found, the person the victim is known, but the unknown
circumstances of her disappearance) (13%); 2) The secret murder, which was accompanied by the
dismemberment of the corpse and hiding parts of the body (7%); 3) murder committed in secret
obvious (no staging, revealed immediately or shortly after the murder, the killer is unknown at the
scene found dead of unknown) (36%); 4) murder hidden, recently, but its mechanism is unclear
(the corpse is found, the person sacrifices installed) (13%); 5) identification of the dismembered
corpse (3%); 6) secret murder, criminal proceedings initiated by the discovery unidentified corpse
(9%); 7) murder hidden, long time, but probably because the body is not found, but the remains —
the skull and bones with remnants of clothing ( the cause of death is unknown, we can assume and
murder, and other causes of death) (12%); 8) murder of apparent (open), killer detained person of
his knowledge (7%)

Key words: classification investigative situations, investigating the situation "with a corpse”;

investigating the situation "without a corpse™; investigating the situation "with the suspect”;

investigating the situation "without a suspect™.

Mema cmammi: TpoaHaNi3yBaTH pI3HI MiAXOAM HAYKOBIIB 10 Kiacupikamii ciaiauux
CUTyaliid Ta BU3HAYUTH HAHOUIBII MpaBWIbHY, HA AYMKY aBTOpa, KIACHU(IKALII0 CIIYNX
CUTYAIlI{l il Yac po3CIIilyBaHHS BOMBCTB.

[IpaBmiibHa OIlIHKA 3arajibHUX CIIIYUX CUTYallld MOXKJIMBA JIMIIE Yyepe3 JeTalbHUN aHam3 il
€JIEMEHTIB Ha KOXKHOMY eTami po3ciigyBaHHs. KilbKicTh €IeMEHTIB, sKI BU3HAYalOTh
IHAMBIAYalbHI OCOOJMBOCTI CHUTYyallli, MOXYTh OYyTHM PI3HMMM 1 IX HE MOXKHA 3aBYaCHO
nepeadaunTy, ajge 4uM Ounbine Oe3iH(OopMaIiiiHUX €JEeMEHTIB BH3HAYalOTh CTPYKTYPY
CIIIY0i cUTyalli, THM CKJIaJHIIIa BOHA A BUpimieHHs. Ha Hamy nymky, TumoBa ciiiya
CUTYyaIlisl — 11e 00CTaHOBKA, sIKa HaiyacTillle BUHUKAE B MPAKTUYHINA JiSUIBHOCTI Ta BU3HAYAE
0COOJIMBOCTI METOJAMKH pO3CIHiyBaHHS (TUIOBI Cig4l Bepcii, TUIMOBI 3aBIaHHS, Kl
MOCTAaIOTh Mepe]] CIIACTBOM, a TAKOXK METOAM i 3aCO0M X BHUPIIIEHH:).

VYcenimHicTh po3KpUTTS. BOMBCTBA O€3MOCEPENHbO 3aJ€KUTh Bl TOTO, YA BCTAHOBJIEHI BCI
€JIEMEHTH  KPUMIHQIICTUYHOI ~ XapaKTepUCTUKM  BUYMHEHOro  BOWBcTBA.  Enementn
KPUMIHAJTICTUYHOI XapaKTEepPUCTUKH, a TaKOXK iX BIJOOpaXeHHS B KPUMIHAIICTUYHIN
XapaKTepUCTHLII 3JI0YMHY, MAlOTh 3aKOHOMIpHI 3B’sI3KM MiX coOoto. Ilif yac ycTaHOBIEHHS
OJIHOTO eNleMEHTa MO)kKe OyTH oTpuMaHa iHopMalis Npo IHIIKK eneMeHT abo JAeKuIbKa
CJIEMEHTIB.

[lepexin cuTyarii 3 OfHIET SKOCTI B 1HIILY 3aJI€KUTh BiJ] 3MICTY €JIEMEHTIB, SIKI i BUBHAYalOTh
il cTpykTypy. OCKUIBKH IIi €JIeMEHTH MiXK cOOOI0 B3a€MOIIOB’s3aHi, 3MiHa HaBiTh OJHOTO 3
HUX MOXXE CYTTEBO BIIOOpa3UTHCS Ha 11 XapakTepucTUll 3arajioM. B onHMX Bunaakax, KoJiu
iHpopMalliiiHa CYyTHICTh €JIEMEHTIB 3MEHIIYEThCS, BOHA Oyle XapakTepusyBaTHCS OiIbILIOO
HEBHU3HAYEHICTIO, a, BIAMOBIAHO, 1 CKJIAIHICTIO JJIA BUPIMICHHS. B 1HIUX BUMagkax, KOJIU
JaHi, 10 HAAXOAATH BiJA 3MICTYy €JIEMEHTIB, 3a0e3MeuyroTh OUIbII ONTHMANbHI HUISXU
TOCSITHEHHS ICTHHHY, JUTS HUX XapaKTepHa KOHKPETHICTh Ta MPOCTOTA BUPIIIICHHS.
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Crnimua cutyanis Mae iHAMBITyalbHUN XapakTep y KOXKHIM crpaBi, OCKUIBKH (HOpMY€eThCS B
pe3ynbTaTi TOEIHAHHS PI3SHOMAHITHUX KOMIIOHEHTIB Ha KOXKHOMY €Tari TpOBaJKEHHS
ciiacTBa. BpaxoByroun CKIanHICTh Ta 0araTOKOMIOHEHTHICTh CTPYKTYPH CIIA40i CHTYyalii,
pi3HMI BIUIMB 00 €KTHMBHUX Ta CYO €KTUBHHX (DaKTOpIB, IMOCTIHHY JMHAMIYHICTH IHOTO
MpoIecy, B pe3yibTaTi MaeMO BEJIHMKY KIIbKICTh BapiaHTIB CHig4oi cuTyamii. 3BHYaiiHO,
TUIT3yBaTH BCl CIIT4l CHUTyalii HEMOXXJIMBO, ajie MH HaBEIEMO HaHOUIBIN MOUIUPEH]
kiacudikamii, KpuTepieM MOJUTY B SIKUX € Pi3HI BUIU ITiJICTaB.

[TonsaTTs 1 knacudikamii CaigUUX CUTyaIid HOKIagHO JociimkeHi B poborax B.I1. baxina,
P.C. benkina, O.B. BacunbeBa, T.C. Bomuenpkoi [.®. I'epacumona, JI.A. Jpankina,
O.H. Konecuiuenka, B.O. Konosanosoi, M.O. CeniBanosa.

B.I'. Konmomanpkuii po3risiiaB Taki BUAM CIIJUYUX CHUTYalliii: KOHKPETHI, THUIIOBI Ta
crieniivHi; TPOCTI Ta CKIIaHI; KOH(IIIKTHI Ta 0€3KOH(IIKTHI; CIPUSTINBI Ta HECITPUSATIHBI.
HenonikoM Takoi kimacudikaiii € Te, 10 aBTOP YITKO HE BKa3ye KPUTEPidl MOILTY CIITUUX
CUTyallll, a MepeBarold — JeTaJlbHe BHU3HAUYECHHA BUMAIB Cliauux curyamii. Ha mymky
B.I'. Komomanpkoro, THIOBa Cii4a CHUTyamis — € pe3yibTaT y3arajJbHEHHS KOHKPETHHX
CIITYMX CUTYAILlii; MPOCTI CIi4i CUTYAIlil — I[e CUTYaIlii, y IKHX PO3CIIAYETHCS OJIUH 3T0UUH
abo emi30J;, YYMHCHHWH OJHIEI0 O0CO0OK; CKJIAMHI CHia4li CUTyalmii — KOJNM 3JI0YHH
OaraToemnizoHUN a00 BYMHEHMI TPYIo0 oci0; crenudiyHi (aTUMOBI) Clig4l CUTyalii — 1e
CHUTYaIlii, SKi CyTTEBO BIAPIZHAIOTHCS Bij y3aralbHEHUX; KOH(IIKTHI CIia4i cHTyamii — 1e
cuTyallii, Ko 0OBHHYBa4YeHi BiJIMOBJISIOTHCS BU3HABATH CBOIO BUHY; 0€3KOH(DIIKTHI ciimyi
cUTyamii — KOoJM OOBHHYBau€HI BH3HAIOTh CBOIO BHHY, CHPUSATIMBI CIi4i CHTyamii — Iie
cUTyallii, SKi CHPHSIIOTh BUPIIICHHIO 3aBJAaHHS PO3KPHUTTS Ta PO3CIIAYBaHHS 3JI0YHHY;
HECTIPUATINBI CITiI4i CUTyamii, KOJM Cy0’€KTHBHI Ta 00 €KTUBHI YMOBHU IEPEUIKOKAIOThH
poscmigyBansio [1, ¢. 337].

P.C. Benkin po3pi3Hs€ ClIiI4i CUTyaIlii TAKUM YHHOM: 3QJICKHO BiJ] CIICIIU(IYHOCTI THIIOBI Ta
cnenudivyHi; 3aleKHO B Yacy BHUHUKHEHHS B IMIPOLIECI PO3CIIAyBaHHS — I[IOYATKOBI,
NPOMIKHI W KIHIIEBI; 3aJI€KHO B KPUTEPIIO BITHOCHH MK YYaCHHUKAaMH — KOH(IIKTHI i
0e3KOH(]IIIKTHI; 3aJ€KHO Bl MOXKIIMBOCTI JOCATHEHHSI METH PO3CIIlyBaHHS — CIIPUSTIMBI Ta
HeCHpUATIUBL. SIK MiAcTaBy CBO€i Kiacuikalii BiH HA3MBA€ SIKICHY HIOJO MOYJIHMBOCTI
JOCSTHEHHSI METH PO3CIiIyBaHHs XapaKTepHCTHKY [2, c. 4].

JIL.JA. Camurin ta 3 M.IL. SI6;10kOB CTBEpAKYIOThH, IO BCl CII4l CUTyalli MOXYTb OyTH
BIJIMOBIIHUM YUHOM KJIacH(iKoBaHi: 3a MiACYMKOBUM MOMEHTOM — Ha MOYAaTKOBi, HACTYMHI
Ta 3aKJIIOYHI; 32 XapaKTepOM OI[IHIOBAHOTO MOMEHTY — €TallHl Ta MPOMIXHI; 3a CTyIEHEM
y3arajbHEHHS — THUIIOBI Ta KOHKPETHI, SIKi, ¥y CBOI Yepry, MOAUISAIOTbCS Ha THUIIOBI Ta
HETHUIIOBI1; 3@ CTYNEHEM IICHXOJIOTITYHOTO HAIpYXEHHS — KOH(JIIKTHI Ta O€3KOHQIIIKTHI; 3a
3MICTOM — 13 BUCOKHM pPIBHEM HEBU3HAUYEHOCTI BUXIJHUX JaHUX (CKJIaaHI ab0 TYNHKOBI) Ta 3
MaJliM piBHEM HeBU3Ha4YeHOCTI (mmpocri) [3, c. 31].

Ha nymky O.41. baeBa, ciigui cuTyartiii cii K1acugikyBaTu 3aleXHO BiJl CTYIEHs CKIaJHOCTI
Ha TPOCTI 1 CKIAJHI; 3&J€XKHO B NPOTHAIL PO3CIIIyBaHHIO — Ha KOH(QIIKTHI Ta
0e3KOH(DITIKTHI; 3aJeXHO BiJ CTYIMEHS CHUILHOCTI — HA THUIOBI 1 CHeNiaibHi; 3aJ€KHO BiJ
o0cAry Ta xapakTtepy HasBHOI y ciiAcTBl iH(opmamii, Ha: 1) cmigui cuTyauii, y SKHUX
MOBHICTIO YM YaCTKOBO BIJICYTHI BIIOMOCTI MpO 3JOYMHLA; 2) CHiA4l CUTYyalil, y SIKUX €
JIOCTaTHBO B1JIOMOCTEH MPO MOJIII0, 110 PO3CIIAYEThCS; 3) CIIa4l CUTYyalli, y IKUX € HEeMOBHI
BIZIOMOCTI SIK TIPO 3JI0YMHIIS, TaK 1 PO 0co0Y, SKa BUNHKIIA 3JI04YHH [4, c. 25].

Cutyariii, moO BHUHUKAIOTH I Yac PO3CIIAYBaHHI, € CIHITYUMH — Taka JyMKa
M.B. CanteBcbkoro. Bin BuiIs€ MOLIYKOBI, pO3IIYKOBI, Ta OpraHi3aliiHi Cli4i CUTYallii; 3a
CTYyIIEHEM IHTEpEeCiB Ta LJIEH CIIAYOro Ta y4aCHHUKIB IPOIECY MOALUIAE 1X Ha KOHQIIKTI Ta
0e3KOH(IIIKTHI; 3a CTyleHeM iX BUPILIEHHS — Ha MPOCTI Ta CKJIaJAHI; 3a MOCHiJOBHICTIO
dbopMyBaHHS — Ha MOYATKOBI, MPOMIXKHI Ta KiHiesi [5, ¢. 303].
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JL.A. Jlpankin Big3Hauae, IO THIOBI CHiA4Yl CHUTYyallii € pe3ylIbTaTOM CHUTYaliHOTO
y3arajbHEHHs TIE€BHOI KaTeropii KpUMIHAJIBHUX CIpaB 1 MOOYJIOBH THUIIOBUX MOJENCH, sKi
OXOIUTIOIOTh CYTT€BI O3HAKH, 3arajibHi JJIsi BU3HA4YeHOI KBami(ikamiifHOl Irpyny KOHKPETHHX
cuTyamii. Yci CkiIaaHi cuTyalii, 3ajeXHO BiJ KiUJIBKOCTI, XapakTepy 1 3MICTy (HOpMyHOUnX
HeratuBHUX (akropis, JI.A. [Ipankin nudepeHnitoe Ha 1 ATh KBali(iKaliifiHUX TpyII:
npo0JeMH1; KOH(IIKTHI; TAKTUYHOTO PHU3UKY; OpTaHi3alliiiHO-HEeBIOPSAIKOBaHI, KOMOIHOBaH1
[6, c. 46-51].

[likaBuM Ta HOBMM € MTiAXim [0 Kiracudikamii CiIiauux CUTyalid y poborax
I".A. MaTycoBcbKOrO, SIKUil po3poOuB Kiacu(ikaliio Ha MiACTaBi MpoOIeMH KOHQIIKTHOCTI.
Ha itoro qymky, Taka Kiacugikariisi CJIiJ4ux CUTyallii TOBHHHA OXOIUTH JIBa TUTIOBUX BUJIU:
1) M 0co00l0, sIKa TMPOBOJUTH PO3CIITyBaHHS, Ta OOBHHYBAaYCHHMM, IiJO3PIOBAaHUM ab0
IHITUMU CYO’€KTaMU KPUMIHAIBHOTO TpoIiecy (30BHIIIHSA KOH(IIKTHICT) Ta 2) MIXK 0c00010,
sIKa MPOBOJIUTH PO3CIiAYBaHHS, TA IHIIUMH MPABOOXOPOHHUMH W KOHTPOJIIOIOYMMHU OpraHaMH
B cHUCTeMI iX B3aeMoii (BHYTpimiHsA KOH(IIIKTHICTH). OCHOBHUM KpHUTEpiEM Kiacudikarii
CIIUUX CUTYaIill € iHhpopMaiifHuil KpUTepiid. ABTOp TAaKOX JUIMTH CIiA4i CUTYyauii Ha 11’ ATh
OJIOKIB: TMEpIIMi — KPUMIHOTEHHA CHUTYallis, Y fKii Y4YUHSETbCS 3JI0YMH;, KpHUMiHaIbHA
CUTyalis, BUKIMKaHA BYMHEHHSIM 3JIOYMHY; IPYTMHA — CHUTYyaIlisl NMPOsBY O3HAK (CIiaxiB)
3JI0YMHY; TOIIYKOBA CHUTYAIlisl BUSBJICHHS O3HAK 3JIOUMHY HACHIJIKU 3JIOYHMHY — CIJIiJI0Ba
CUTyamis; TpeTid — cCHig4li CcHTyamii MOYaTKOBOTO, HACTYMHHUX (IPOMDKHHX) Ta
3aBepIIAILHOTO €Taly pPO3CiiAyBaHHS; BIAMOBIIHO JO €TamiB CIiq40i CHTYyallil MpOBeIeHHs
MEPEeBIPOYHUX [, MPUHAHATTA DIMICHHS NP0 MOPYUICHHS KPHMIiHAIBHOI CIIPaBH; CIIiq4i
CUTYaIlii TPOBEICHHS TOYATKOBUX CIIAUMX Jiif; CIiA4l CUTYallii, OB’ A3aHi 3 IPU3YMUHEHHSIM
JOCYJJOBOTO CIIJICTBA 1 WOTO BIJHOBJICHHSM; YETBEPTUH — CHUTYallil CyIOBOTO PO3TISIIY
(cynoBi cutyailii); m’aTUil — MICISICYAOBI CUTYyallli BUKOHAHHS CynoBUX pimens [1, c. 168-
169]. Ha mamy nmymky, miHHEM y TofaHii knacudikamii € Te, mo [.A. MaTycoBchKHii
BUXOJIMTh 32 PAMKH PO3IJISIY CIIAYUX CUTYaIlill y MeXax JOCYJO0BOTO CIiJCTBA, OXOILIFOIYN
1 CTafiro CyI0BOTO PO3IIIALY, 1 CTa/IiI0 BUKOHAHHS CyJJOBHX PIIICHb.

Jlocnipkyroun OUTaHHSA — kinacudikanii  cmiguux curyauid, H.A. DBypnames 4iTko
chopMyJIIOBaB MiACTaBU PO3pPOOJIEHOTO HUM MOJUTY CJIIIYMX CUTYallli Ta 3alpONOHyBaB TaKy
kiacudikaiiro: 3a 0o0csAromM (yHKIIOHYBAaHHS BiH BUAUIAE T00albHI (3arajbHi Ta TUIOBI) 1
JIOKaJIbHI (KOHKPETHI, crenu(ivHi, aTUIOB1) CII4l CUTYyalii; 3a cheporo PpyHKIIOHYBaHHS —
CIIiJ4i, CYAOBI, €KCIEPTHi, ONepaTHBHO-PO3IIYKOBI; BIJMNOBIIHO JIO0 MPOILECY CUTYaIiiiHOro
PO3BUTKY — CTpaTeriuHi, TAaKTWYHI, OpraHi3aliiiHI TOIIO; 3a eTalmamMH pO3CIiyBaHHSI —
JI0CITI 1901 MepeBIpPKH, OYATKOBOT'O €Taly PO3CiiAyBaHHs, HACTYITHOTO €TaIly pO3CiilyBaHHs,
HACTYIIHUX €TalliB pO3CIIIyBaHHS; 3a TAaKTHUYHOIO XapaKTEPUCTUKOIO — KOH(QIIKTHI Ta
0e3KOH(DIIIKTHI; 3a aJrOPUTMI3aLIHOIO OPIEHTALIEI — CUTYaIlli, 110 MPHUITYCKAIOTh >KOPCTKI
IrOpUTMI3alilHI 11i, CUTYyalli, [0 NPUITYCKAlOTh THYYKI, PI3HOMAaHITHI Aii; 32 CTyIEHEM
JOCTOBIPHOCTI BiJJOOpaXK€HHs CTaHy pO3CIiAyBaHHs — aJeKBaTHI Ta HeaJeKBaTHI; 3a
XapaKTepUCTUKOIO 1H(pOpMAIIiHOI OCHOBM cHTyalli — MpoOJeMHI Ta MHpPOCTi; 3a YacoM
(GyHKIII0HYBaHHS — JJOBFOTPHUBAJI, IIBUAKOIIMHHI; 32 IPOIHOCTUYHOIO O3HAKOIO — OYIKYBaHi,
HeouiKyBaHl (HemepenOauyBaHi); 3a CTylneHeM Oe3mnepepBHOro (yHKIIOHYBAHHS —
MEepPMaHEeHTHI, TUMYacoBI; 3a JTUHAMIYHOIO XapaKTEPUCTHKOIO — IMYyJbCYIOYi, 3TJaJKeHi; 3a
cheporo  CUTyaTHBHOTO  3a0e3MedyeHHsT —  TEeXHIKO-KpUMIHAJIICTHYHI,  METOJIUKO-
KpuMiHamicTuyHi [7, c. 21-22].

[utannro xmacudikamii Ta THUMI3AMIT CAITYMX CHUTYAIlld TPHUCBATUB CBOE JTOCIHIKEHHS
C.B. BenikaHoB, 1mo nojae ix 3 iHImOi mo3uiii. ABTOp BKa3ye, 10 OAHA 3 OCOOJMBOCTEH
kinacudikamii CcHiTIMX CHUTyallil Tojsrae B TOMYy, IO B I mporeaypi HEoOXigHO
BPaxoBYBATH 11 KIHIIEBY METY: HE TUIbKH CTBOPUTH TEOPETUUHY Kiacu(ikaliiHy MOJeNb, a i
3a0€3MeYUTH MOXKIIUBICTh I NMPAKTUYHOIO 3aCTOCYBAaHHS Yy BUIVISAI CHCTEMH THIIOBUX
CIiuuX cuTyali. BiH mnpomoHye kiacugikaiio ClIiuuxX CHUTyalli po3rsmaTd 1 sK
MpoLEeaypy, 1 SIK KIHUEBUH pe3yibTaT BIJIHECEHHS IX JO IEBHOI CYKYNHOCTI CHTYyallii,
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noMiOHUX 32 BIAMOBIIHMMHU O3HAKAMH, 3 HACTYMHOIO IX THII3aIli€l0 IOA0 OCOOIMBOCTEH
METOMK PO3CIIiayBaHHs 3;10unHiB [8, ¢. 12].

Haii6inpi 3aranpHUM KpUTEpieM KIacH(iKalii Ciiquux CUTYalii y po3ciiyBaHHI 3JI04YHHIB
MO’KHA BU3HAYUTH TMOJOXKEHHS 3a CTYHNEHEM CKJIAJHOCTI CIIA40i CUTyalil — HeyCKJIaJHEeH1
(mpocTi), yCKJNamHEHI Ta CKIaaHI. [HIIUM KpHUTEpieM pO3MEXKYBaHHS E€JIEMEHTIB
Kiacu(ikamiifHOI CHUCTEMH € CTYHiHb MOMKJIMBOCTI BHPINIEHHS CIIIYUX CHTYallld —
BUpIIIyBaHI, CKJIaJHOBUpIIIYBaHI Ta HEBUpIilIyBaHi; (aKTOp CKIAJHOCTI MPH LHOMY
BHU3HAUYAETHCSI CTYIIEHEM MEPELIKO, SKi BILUIMBAIOTh HA CTaH 1 OOCTaHOBKY PO3CIIiIyBaHHS.
Buennii HaBOAWTH 3arajibHy KJIACHUQIKAIIIO0 CIIIYMX CUTYaIliil, MOB’S3aHUX 3 OKPEMUMH
eTanaMy PO3CIiAyBaHHS, NPHUHATTAM MPONECYaJbHUX 1 KPUMIHATICTUYHHX PIIICHb:
1) curyauii nornepeHbOI MEPEBIPKH MOBIIOMIICHB 1 3asB PO 3JI0YMHH (SIK KOMIUICKC Miid, 10
perymorThes ¢T.97 KpumiHaabHO-IPOIECYaTbHOTO KOJAEKCY); 2) CUTYyaIlil Mpu BUPIIICHH]
NUTAHHS MIOA0 TOPYIICHHS KPUMIHAJIBHOI CHpaBH; 3) CHUTyaulii BHCYBaHHS W IEpeBIpKU
CUMX BepCid 1 TUIAHYBaHHS PO3CIiTyBaHHS, 4) CUTyallil IMiJITOTOBKK Ta IPOBAKCHHS
CITUMX 1 opra”izamiiHux aid (30MpaHHs, JOCTIPKCHHS, OLIHIOBAHHS 1 BUKOPUCTAHHS
noKa3iB); S5) curyarii 3a0e3meueHHs CHiAYUM B3a€MOJIi TpPHU PO3CTiAyBaHHI 3J0YHHIB 3
OpraHoM JIi3HAaHHS, HArJSJIOBUMH W KOHTPOJIIOIOUYMMH OpTraHamu;, 6) CHUTYyaIlii MMOIIyKOBOT
TiSUTBHOCTI CIAYOr0; 7) CUTYyallis MPU3YNUHEHHS KPUMIHAIBHOI CIpaBH (32 HEPO3KPUTHUM
3]I04UHOM); 8) CHTYyallisi TOHOBJICHHS TPUIMHEHOI KpUMiHAIBHOI crpaBH; 9) curyamii
CKJIQJIaHHA OOBHMHYBAJBHOTO BHCHOBKY (aHali3 MaTepialiB KpHUMIHAJIbHOI CIpaBH);
10) cuTyarii, OB’ s3aHi 3 MPUIMHEHHSAM KPUMiHAIBHOI cripaBu [8, ¢. 12-13].

HaBegeni Bumie knacudikamnii BigoOpa)karoTh OIMBIIICTh MO3MIIM YYEHHX IIOAO LbOTO
nuTaHHsA. Ha Hamy nymKy, OCHOBOIO Kiacwikarmii ciuiguyux cuTyariil € kinacudikamiiiHi
OCHOBH, SIKI CTBOPIOIOTBCS 3aJI€KHO Bij Kareropii KpUMiHAJIbHOI CIIpaBU, KPUMIHATICTHYHOI
XapaKTEPUCTUKU BUIY 3JI0YMHY, IO MOBUHHO OyTH BPaXxOBAaHO MPHU PO3CIITyBaHHI 3JI0YHHY
Ta KOYKHOI CTaJIil JIOCYZI0BOTO MPOBAKEHHSI.

[Tix wac anamizy cnmiguoi MPakTUKW MH 3pOOWIM BHUCHOBOK, IO BCi CNig4i CHTyamii mpH
po3ciinyBaHHI BOMBCTB (y 3arajJbHOMY 3HAU€HH1) MOKHA PO3JALIMTH Ha JBi rpynu: 1) cmiaui
cuTyalli «0e3 Tpynay; 2) ciaidi CUTyalll «3 TPYIOM», SIKI y CBOIO Yepry JOLIIbHO MOJUIUTH
Ha CIITYi CUTYaIlil «3 MiJO3PIOBAHUMY 1 «0€3 TaKOTO».

3rigHo 3 unHHUM KIIK Vkpainu, ciaiguuil yxBanoe pilleHHs LI0J0 MOYaTKy JOCYA0BOTO
po3ciinyBaHHA U MPO MPOBAPKEHHS CHIAYMX (PO3LIYKOBUX) Ji. Y MOMEHTH YyXBaJICHHS
TaKOIo PIIICHHS CIAYMN OIIHIOE CIIIIYY CUTYallilo, sIka BUHUKIIA, 3 OTJISAY Ha 00CTaHOBKY
posciinyBaHHA. Po3risjaioun KOHKPETHY CHUTYallilo, CIIJUUH BUKOPUCTOBYE 3HAHHS IPO
CHOCOOM BUKOHAHHS THUTIOBHX 3aB/aHb, MOACPHI3YIOUH X, 3Ba)KalOUM HA PeabHICTh. MOMEHT
OLIHKM CJHIYOi CUTYyalii BHHMKAaE y JBOX NepeadadyeHUX 3aKOHOM BHIAJKax — IMiA dvac
MIATOTOBKM YXBaJ€HHs PIIIEHHS MPO HAmpsM pO3CIiTyBaHHS M MPO MPOBENEHHS CIIAYNUX
(po3mrykoBuX) Aiil. [HAMBigyanbHa ciigya CUTyalis SK CTaH PO3CIiAyBaHHS BH3HAYAETHCS
CHIBBIIHOIIEHHSAM HasBHOI M BIJACYTHBOI 1H(oOpMaIli, ICHYIOUMX JIOKa3iB 1 JOHNOMIKHOI
iH(popMarlii mpo BOMBCTBO, BIIOMOCTEH MPO CHIIM, 3aCO0M M MOXMIJIMBOCTI CaMoOro CIia4yoro,
PO YMOBH HaBKOJIMITHBOTO CEPEIOBHIIA TOIIIO.

Ha nymky cmiguux 1 NpaiiBHUKIB KapHOTO PO3MIYKY, HaHOLIbII MPOOJEeMHUMM TiJI Yac
po3ciiayBaHHs YOMBCTB € Taki CJi/I4l CUTYallli: a) € BIIOMOCTI IpO BOMBCTBO, OJJHAK BIACYTHIH
tpym (100%); 6) BusiBIIeHO po3wieHoBaHUi Tpyn mroauHH (98%); B) HemMae BiZloMOCTEH Ipo
BOMBIIIO, TpyH BHUABIEHHM Ha Micui BOuBCTBA (68%); T)BUABIEHO 3alMIIKU JIIOJUHH,
BCTaHOBJICHO MOTHB YOUBCTBA (62%); T) HEMae BiIOMOCTEH Mpo BOWBIIO, TPYH BHUSBICHUI HE
Ha micii BouBcTBa (58%) [9, c. 59].

BuBueHHs MatepiasiB KpUMIHAJBbHUX TNPOBAKEHb (KPUMIHAIBHUX CIpPaB) JI03BOJIHUIIO
BUOKPEMHTH TUIIOBI CJIIT41 CUTYaIlll HOYaTKOBOTO €Tany JOCYJOBOI0 PO3CIIiIyBaHHs BOUBCTB
1 JOCHIANTH X BIJICOTKOBY MOIIMPEHICTh: |) 3HUKHEHHS JNIOAUHU (BOMBCTBO MPUXOBAHE,
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JlaBHE, aje JUIIe nependadyBaHe, TOMY IIO TPyH HE 3HaiAeHUi, ocoba >XEpTBH BigoMma,
oaHaK  HeBigoMi obcrtaBuHum 11 3HMKHeHHs) (13%); 2) TaemHe  BOMBCTBO,  SIKE
CYIPOBOJIKYBAJIOCS ~ PO3WICHYBaHHSM Tpyna ¥ TNPUXOBYBaHHsAM 4YacTuH Tina (7%);
3) BUMHEHO TaeMHE oOdYeBHAHE BOMBCTBO (0O€3 IHCIIEHYBaHHS, BHSBIIEHE Bimpasy abo
He3abapoM Ticis BOWMBCTBa, BOWBLS HEBIJOMHUI, Ha MiCIi TOAIl BHUSBICHO TPy
HeBigomoro) (36%); 4) BOMBCTBO NMpHXOBaHE, HEJABHE, ajleé HE3PO3YMUIMH HOro MeXaHi3M
(tpyn  BusiBJICHHH, ocoba kepTBH  BcraHoBiieHa) (13%); 5) BUSBICHHS  YacTHHHU
posuienoBanoro Tpymna (3%); 6) TaemHe BOUBCTBO, pO3MOYaTe KPUMiHAIbHE IIPOBAIKCHHS 3a
¢dakToM BHSBICHHS HeBmi3HaHoro tpyna (9%); 7) BOMBCTBO NpHUXOBaHE, JaBHE, aje
HWMOBIpHE, OCKUIBPKH HE BUSBJICHO TUIO, a TUIBKH 3aJMIIKH — Yepen 1 KICTKH 13 3aJIuIIKaMu
omary (MpUYMHA CMEPTi HEBiIOMa, MOXKHA TNPHUIYCKaTH 1 BOMBCTBO, ¥ 1HINI NPUYUHU
cmepti) (12%); 8) BOMBCTBO oOueBHMHE (BiAKpHTE), BOWMBIIL 3aTpHMMaHuil 1 0coba #oro
BigoMma (7%) [9, c. 60].
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PO3A1J VII. HAYKOBE KUTTA

PELHEH3IA

Uu MOKHA rapaHTYyBaTH 3aKOHHICTb Y AIAJILHOCTI
opraHiB BUKOHABY0I BJ1aau YKpainu?

(penensis Ha MmoHorpadito benkina JI.M. «3abe3nedeHHs 3aKOHHOCTI B TisSTbHOCTI
OpraHiB BUKOHABYOI BJIaJIU: aIMiHICTPATUBHO-TIPABOBUIl BUMIp». — YIKTOpPO/ :
@OII bpesa, 2014. — 552 ¢.)

3aKOHHICTD y MISUIBHOCTI OPTaHiB Jep’KaHOI BIaH, Y TOMY YUCIIi BUKOHABYO1, TOBUHHA OyTH
HapDKHUM KaMeHeM y Oynb-sikid aepkaBi. He BumaakoBo B 3aranbHiid Aexiapanii mpas
monuan 1948 poxy HiIKpECTOeThCs HEOOXIAHICTh TOTO, MO0 MpaBa JIOAUHH OXOPOHSIIHACS
CHJIOIO 3aKOHY 3 METOIO 3a0€3IeUYCHHS TOTO, 1100 0 MHa He Oyiia 3MyIlIeHa BIaBATUCS SIK IO
OCTaHHBOT'O 3aCO0Y — JIO MIOBCTAHHS MPOTH THPaHIil Ta THOOJICHHSI.

Monona YkpaiHcbka Jep)kaBa Ha KOHCTHTYLIHHOMY pPiBHI 3aKpiIlIIO€ TPUHIUIT TPaBOBOI
3aKOHHOCTI B JisUIBHOCTI OpraHiB BHUKOHaBYoi Binaau. Tak, y cT.8 Kouctutymii Ykpainu
nepeadavyaeThCs, M0 B YKpPaiHi BUSHAETHCS 1 Ji€ MPUHIIAIT BEPXOBEHCTBA MpaBa. 3TiAHO 3 4.2
ct.19 Kouctutymii VYkpainu, opraHu JAepkaBHOi BJaJd Ta OpPraHH MICHEBOTO
CaMOBpSIyBaHHs, IX TIOCaJ0BI 0coOW 3000B’s3aHi MISATH JIMIIE Ha MIACTaBi, y MeXax
MMOBHOBa)KEHb Ta y croci0, mo nepeadaveni Koncruryiiero ta 3akonamu Ykpainu. OpHak Ha
MPAKTHUIl [UX KOHCTHTYI[IHHMX BHUMOT OpPTaHH BJIAJU B YKpaiHH HE JAOTPHUMYIOTHCS, YUM
CHUCTEeMaTUYHO MOPYIIYIOTh IIpaBa NpuBaTHUX 0ci0. Tomy mpobiemaTrka, M0 pO3TIsSIaEThCs
y penensoBaniii Mmonorpadii JI.M. Benkina, € BKpail akTyalbHOIO JJISi YKPATHCHKOI JIepyKaBH
Ta CyCI1IbCTBA.

VY monorpadii aBTOp CHCTEMHO IOCITKYye MEXaHI3MH MOPYLICHHS PEKUMY 3aKOHHOCTI B
JISUTBHOCTI OpraHiB BHUKOHAaBUOi BIIaAM YKpaiHM, HACHiIKM TaKuX IOpPYIIEHb, a TaKOX
CrocoOM YCYHEHHs IIMX HaCHIAKIB YW MiHIMI3amii iX HEraTUBHUX WPOSBIB. 3a3HavYCHE
JOCHIJKEHHSI CTOCYETbCS PI3HOMAHITHUX c(ep CyCHIIbHOIO JKUTTS: 3aKOHOTBOPEHHS,
M1JJ3aKOHHOTO HOPMOTBOPEHHsI, 3a0e3Me4YeHHs] MpaB BIACHOCTI (pelaepcTBo, (IKTUBHE
OaHKpPYTCTBO) Ta 3€MJICKOPUCTYBaHHS, COILIAJBHOTO 3aXUCTy, IOJATKOBHX BIJIHOCHH,
peryntoBaHHS (PIHAHCOBUX PHHKIB, a TaKOX OKPEMHMX IHTaHb Y [ISJIbHOCTI OpraHiB
BHYTPIIIHIX CHpaB, MUTHOI CIIy)KOM, NEHITEHLIapHOi CIy>KOM Towlo. Y pe3ysibTaTi aBTOp
CUCTEMHO BHMBOJUTH CHUIbHI PUCH TMOPYIIEHHS PEXHMY 3aKOHHOCTI B AISUIBHOCTI OpraHiB
BUKOHABYOI BJa/lM: BUMOTH KEPIBHULITBA MOPYLIYBAaTH 3aKOH 3apaJy MOMMIKOBO 3pO3yMLIOL
«JI€p’KaBHOI JIOLIBHOCTI»; O€3KApHICTh BCEPEIUHI CUCTEMH, OCKUJIbKA KEPIBHULITBO BBaXKae,
10 TOPYIIEHHS 3aKOHHOCTI 3 JI03BOJY HaualbCTBAa HE € MOPYIICHHSIM («aJMiHICTpaTUBHA
rapaHTis»); 30BHIIIHA O€3KOHTPOJBHICTh (OTYpaHHS NMPOKYpaTypH Ta CYZIB); HasBHICTb Ta
MOJKJIMBOCT] 3JIOBKMBAHHS JUCKPELIHHMMH TOBHOBAXCHHSIMHU; CXWIbHICTh, a 1HOMI 1
BHUMYILIEHICTh MPUBATHOTO Cy0’€KTa WTH Ha 3MOBY 3 OpraHamH Bjajau (B yMOBax BiJICYTHOCTI
JI€BUX MEXaHI3MIB KOHTPOJIO IIBUAIIEC Ta JElIeBIIe «IOMOBHTHCA»). LluM Herapazmam
MIPUCBSYEHI MEPEBAXHO IPYrHUil Ta TpeTiid po3aum podotu. Tam xe chopmMynnboBaHi criocoou
3aro0iraHHs MOPYIICHHSIM PEXHUMY 3aKOHHOCTI y BU3HAUEHUX KOHKPETHHMX BHIAJKax, AaHi
peKoMeH allii 3aliKaBIeHUM 0co0aM 1 MPaKTUKYIOUUM IOPHCTaM.

TeopeTnunuil onuc NPUYMH CXMWIBHOCTI BIQHUX CYO’ €KTIB 10 HEMPABOBOI MOBEAIHKH aBTOP
BIIEpIlIe B YKPaiHOMOBHII HAayKOBIH JiTepaTypi 1 BIEpIIe y Hayll aJMiHICTPaTUBHOIO IpaBa
B3arajii BUBOJUTH 3 €TOJOTIYHUX 1 aHTPOIOJIOTIYHUX 3aKOHOMipHOcTel. ['eHeTnuHuit Garax
JIOJUHU TPUITYCKa€e BepTUKAIbHY (OIOpOKpaTHuHy, 1€papxidHy) Ta TOPH3OHTAJIbHY
(TpoMajITHChKE CYCIIIBCTBO) KOHCOMiAAIii WICHIB CHIIBHOT; abCOMIOTH3AIlS BEPTUKAIBLHOT
KOHCOMIAAmii NpU3BOAUTH O BJIQJAHOTO  CBaBUUIA, TOPHU3OHTAIbHA  KOHCOJIIIAIIS
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(rpoMaasTHChKE CYCIITBCTBO) MOKJIMKAHA 3amo0iraTd UM SBUIIAM. YMOBOKO TEpPEBaKAHHSI
TOPU3OHTAILHUX BITHOCHMH € BHCOKHH PIBEHb I1HTEJEKTyalli3allli CyCHiJIbCTBA 1 3YCHIUIA
rpomagu. CycmijgbCTBO, IO HE BHPOOMIJIO IMYHHOI CHCTEMH y BUTJISAL JEMOKPATHUYHHX
IHCTHTYTIB Ta TPOMAaJITHCHKOTO CYCIIUIBCTBA, MMOCTIHHO PU3UKYE 3BAIUTUCS B aBTOPUTAPU3M i
CBaBLILJIA.

[ToxigHOW0 BiJ BEPTHUKAJIBLHUX 1€pApXIYHUX CTPYKTYp € OHOpOKpaTH4YHA OpraHizaiis BIaiu.
ABTOp BHEpIIIe CUCTEMHO BCTAaHOBJIIOE B3a€EMO3B 130K MK OIOPOKPATUYHUMU BIIACTHBOCTSIMH
1€papXiuHO OPraHi30BaHOI BJIAJH Ta ii CXMIJIBHICTIO 0 MOPYILIEHHS 3aKOHO/IaBCTBA.

CHCcTeMHUM TEOPETHYHUM JIOCIIDKEHHSIM MPUCBSUYEHA MepIia riiaBa MoHorpadii.

VY derBepriii raBi MoHorpadii aBTOp CHCTEMHO aHaJi3ye MPUKIAIHI MPoOIeMHu peaizarlii
aJMIHICTPATUBHO-TIPABOBUX 3ac00iB 3a0C3MEYCHHS 3aKOHHOCTI B JISJIBHOCTI OpraHiB
BUKOHaBUOi Biaau. L[uM IoCHi/DKEHHSIM TMepeye aHalli3 HeraTUBHUX HACIIIKIB MOPYIICHHS
PEeKUMY 3aKOHHOCTI B JiSUIBHOCTI OpraHiB BMKOHABYOI BJIAIH ISl TPOMAJSH Ta JEP’KaBH.
Cepen ocraHHiX: (popMyBaHHSI HENMPaBOBOI MOBEMIHKHA B CYCIIUIBCTBI, TiHI3allisl €eKOHOMIKH,
3HIDKEHHS JIOBipM 10 ()iHAHCOBMX PHHKIB Ta BTpaTa IHBECTHUIIiH, BTpaTH OIODKETY IpH
JEp’KaBHUX 3aKyMiBIAX, Aeneritumizanis srnagu. Cepel MOpylieHb HpaB 0ci0 HaWOUIBII
HeOe3NeYHNM BU3HAHE KAaTyBaHHS B OpPraHax BHYTPINIHIX CHpaB — SK MPaBHIO, 3 METOIO
danscudikanii KpEUMiHATBHUX CIIPaB.

[{ikaBUMH € JOCTIIKEHHSI aBTOpa MO0 BCTAHOBJICHHS MAaTEMaTHYHHX 3B’SI3KiB MK piBHEM
KOPYIIIi Ta piBHEM TiHi3allil eKOHOMIKH. ABTOPOM BCTAHOBJICHO, 110 KOE(IIIEHT KOPESIIii
MK pIBHEM TIHBOBOI €KOHOMIKM Ta IHIEKCOM Kopymiii ckiamae 0,95, mo OIU3BKO JI0
MaKCHUMaJIbHO MOJKJIMBOTO 3HAYCHHsS | 1 CBIAYMTH MpPO aOCOJIOTHO TiCHUH 3B’s30K. OTKe,
MOJKHA TIOTOJUTHCS 3 aBTOPOM, SKHH BKa3ye, IO HUM BIEpIIC 3HAWIECHI MaTeMaTHKO-
CTAaTHCTUYHI JI0Ka3W TOr0, L0 MEPBICHUM JDKEPEIOM KOPYMIii Ta TIHbOBOI €KOHOMIKU €
HEHAJIC)KHE JIEP’)KaBHE YIIPABIIHHS.

MoxHa BHU3HAaTH IUCKYCIMHUM TBEP/KEHHs aBTOpa Mpo Te, L0 O0poThOa 3 BIIMHBAHHAM
JIOXOJIB, OTPUMAHUX 3JIOYMHHUMHU [UBIXOM, CHOpHUS€ TiHI3AMmMil EKOHOMIKH, OCKUIBKH
YCKJIQJHIOE BUXI1J €KOHOMIKM 3 TiHi. BojgHOYac, He MOXXKHAa HE MOTOAMTHUCS 3 aBTOPOM, IIO
060poTh0a 3 BIAMHUBAHHAM JI0XO/1B, OTPUMAHUX 3JIOYMHHUMHU IIISXOM, Y 1i CHOTOJHIIIHBOMY
CTaHl B YKpaiHi peajbHO He BUKOHYE IOCTAaBJIEHUX MEpes HEI0 3aBJaHb, a € JIMIIE 3ac000M
TUCKY Ha MIJIPUEMLIB.

VY migposainax 4.2-4.4 posniny 4 MoHorpagii aBTOp poO3MISAae aJAMiHICTPaTUBHO-TIPABOBI
3aco0u 3a0e3neueHHs] 3aKOHHOCTI B JISJIBHOCTI OpraHiB BUKOHABYOI BIIAAM, SIKI € BIJHOCHO
YHIBEPCAIBHUMHU, HE3aIEXKHO BiJl cepu MOpYIIEHHS 3aKOHOAABCTBA. [Ipu 1bOMy, BKazaHi
3aco0u po3risAaoThes 3 Mo3uMii ix edexkruBHOCTI. Cepen 1MX 3aco0iB 3BEpTAETHCS yBara,
mepimr 3a BCe, Ha aJMIHICTpaTHBHE CYIOYMHCTBO. Buxomsuum 31 CHiBBITHOIIEHHS
TOPU30HTAJILHOI Ta BEPTUKAJIbHOI KOHCOMIJAIlll, aBTOp HAroJIollye, I10, Ha BIIMIHY BIiJ
M0CaJI0BUX OCI0 OpraHiB BUKOHABYOI BJIaJH, sIKI BMOHTOBAHI B )KOPCTKY BEPTHUKaJb 1 3MYILEHI
peali3oByBaTH BIJOMYMU IHTEpEC, CyAIsl SK MOocazoBa oco0a HEe 3B’s3aHUN BEPTUKATBHUMH
3000B’s13aHHSIMU 1 3HAXOAUTHCS B TOPU3OHTANIBHIN cucteMi koopauHart. [Ipu 1ipomy, Biggarouu
HaJIe)KHE a/JMIHICTPAaTUBHIN IOCTULIT SIK B 17eani epeKTUBHOMY 3aco0y 3ale3nedeHHs
3aKOHHOCTI, aBTOp TUM HE MEHIII BKa3y€ Ha HETraTHBHI MPOSBU B CHUCTEMi aJMiHICTPAaTUBHUX
cyniB Ykpainu. OHa 3 HAWBOKJIMBIIIHX MTPOOJIEM — TUCK BJIAJH HA CY/JIIB 3 METOKO OTPUMAaHHS
HEOOXIHUX JUId BIAAM pilleHb. J[1g 3MEHIIeHHs HEraTHMBHOI Mii I[bOr0 YMHHHUKA aBTOP
MIPOIIOHYE BIPOBAKEHHS (iKcallii CyAIIMU yCIX TO3alpoLeCcyaIbHUX KOHTAKTIB cyAaiB. Kpim
TOTO, NMPOIOHYETHCS 3a00POHUTH MOCAIOBUM 0CO0aM BIIAM, aX JI0 3BUIBHEHHS, Yy OyAb-KUi
Mo3anpoLecyalbHUi Cocid KPUTUKYBATU CYJOBI pillIeHHs. MO)XKHA MOTOJUTHCS 3 aBTOPOM Y
HOro KpUTHYHOMY CTaBJIEHHI /10 JIESKUX HeraTMBHUX 3MiH y Kojekc aaMmiHiCTpaTHMBHOTO
CyIOYMHCTBAa YKpaiHW, BHECEHHX Mix 4ac cynoBoi pedopmu 2010 poky. 3okpema, aBTOp
JIOTETHO (POPMYIIIOE MAPaAOKCH aJMIHICTPATUBHOIO CYJOYMHCTBA SIK TAKUH CTaH CIpaB, KOJIH
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aIMIHICTpaTHBHE CYJOUYMHCTBO, MEPBICHO MpPU3HAUYEHE IS OUTBII e(peKTUBHOTO 3aXUCTY IPaB
MPUBAaTHUX OCI0, HACHpaBll 3HAYHO TIpIIe 3axWINae Il TpaBa, HDK TOCHONAPCHKUN UM
IUBUIBHUIA Cy. ABTOp HaBOJIUTH Ta aHAJ3ye HAHOLIbII HEAONYT1 CYyIOBI PIillICHHS, IPUAHSATI
Ha KOPHCTb BIJIQJHOTO CYO’€KTY HaBiTh TOJMI, KOJM B AHAIOTIYHUX CIpaBax BHUII CYyId
¢dbopMmyoBay 30BCIM iHINY (Ha KOPUCTHh MPHUBATHOTO Cy0’e€KkTy) mpaBoBy mosuiiroo. Crin
BHU3HATH, 1110 aBTOPY BAAJIOCS JAOCUTH BJIAJIO BTUIMTH B MOHOTpadiro CBil BIACHHUN JOCBIJT Y
cdepi aAMIHICTPATUBHOTO CYIOUYMHCTBA SIK MPAKTHKYIOYOTO FOPHCTA.

ABTOp TakOXX aHaNli3y€ MOXJIMBOCTI JIEPYKABHOT'O HECYIOBOIO KOHTPOJIO 3a JOTPUMAHHSIM
PEKHUMY 3aKOHHOCTI B JIISUTBHOCTI OpraHiB BUKOHABUOI BIaX Ta MPOOJIEMH BiAIOBIIaTbHOCTI
Cy0’€KTIB BIIQJHUX ITOBHOBAXCHBb. 3arajlbHOI 3aKOHOMIPHICTIO €()EKTUBHOCTI TaKOro
KOHTPOJIIO € Te, II[0 YUM BUIIE PIBEHb OPraHy, TUM MEHIIE B HHOTO MOXJIMBOCTEH MIATH 10
3aXKMCTy MpaB KOXHOTO. 30KpeMma, aBTOp JIOXOJIUTh BAKIMBOTO BHCHOBKY, IIO KOHTPOJIb
3aKOHHOCTI B CHCTEMi OpraHiB BUKOHABYOi BIQJM CaMOI0 BHKOHABYOI BJIAJIO0 MOTEHIIIITHO
MOJJIMBHH, SIK MIHIMYM, y 3B’SI3Ky 3 PO3TaIY)XCHICTIO IIMX OpraHiB, OJHAK MPAaKTHYHO HE
pealtizy€eThesi, 0COOJIMBO MO BEPTHKATI, Y 3B’SI3Ky 3 OIOPOKPATUYHOIO «ETHKOIO»: CHCTEMa
CBOIX HE 31a€. BHyTpIllIHIl KOHTPOJIb MOKe OyTH €(EKTHBHUM, KOJIM YNHOBHUK TOPKAETHCS
iHTepeciB caMoro opraHy Biajad, a HE MpaB TpoMaasH. HatomicTp, OuTbIl epEeKTUBHUM €
TOPU30HTAILHUI KOHTPOJb, KOJIM OpraH BHUKOHABYOI BJIQJM KOHTPOJIKOE IHIIMH OpraH
BHKOHABUOI BJIAM HE B CHJIy BEPTHKAIBHOI IEpeBard, a B CHUJIY HaJaHUX CIEIiaTbHUX
MOBHOBA)XCHB (HATPUKJIAJl, KOHTPOJIb 3aKOHHOCTI IT1/I3aKOHHMX HOPMAaTHBHO-TIPABOBHX aKTiB
opraHamu [OCTUIIT YKpaiHu, mepeBipku 3 O0ky opraniB Jlep:kaBHOi (hiHaHCOBOI iHCHEKIii
TOIIO), OCKIJIbKH B TOPH30HTAIBHUX BIJIHOCHHAX l€papXiyHa 3aJeKHICTh 3HAYHO HIDKYE.

Po3rnsHyTi  Tako)k NpPUYMHU  OE3BIAMOBIAAIBHOCTI  OpraHiB  BUKOHABYOi  BIIAJH,
3aMporoOHOBaHa KOHIEMIS MPE3IOMOBAHOT MOpPaibHOI MIKOAM Ta (GOPMYIbHUN MiaXia Ao il
BHU3HAYCHHS, SIKi O TapaHTyBaIu HAJIC)KHE BIAMIKOIYBAHHS IIKOAM IPHU TOPYIICHHI OPraHOM
BJIA/IM [IPaB MPUBATHUX OCI0, HE3aJIEXKHO Bl CyO €KTHUBHOI JYMKH CY/II.

ABTOpPOM JIOBOJIUTHCS TOTEHIIHHO BUCOKA POJIb MPOKYPATypH B 3a0€3MEUCHHI 3aKOHHOCTI B
TiSUTBHOCTI Cy0’€KTiB BIIQJHUX MOBHOBAaXKEHB, OJHAK Y TOH K€ Yac aBTOP CTBEPIKYE, IO IS
poNib HA JaHWKW MOMEHT TMPAKTUYHO HE PeaTi30BYEThCS BHACTIJIOK CHCTEMATHYHOTO
MPUKPUTTSA TPOKYpPaTypOr0 HE3aKOHHHX /il MOCaJoBHX 0Ci0, CIIPSIMOBAHHUX Ha MOPYLICHHS
MpaB TPOMAJISH, a TAaKOX BHACTIJIOK AaKTUBHUX JIH MPOKYpaTypud IOJO MiATPUMKH B
aJIMiHICTpATUBHUX CyJaxX 3a3J/iajerib He3aKOHHUX MPaBOBHX MO3UIIIM OpraHiB BIaJu, HABITh
TOJI1, KOJIA B3ke c(popMylibOBaHa MPOTUIICKHA MPABOBA MO3UIIIS CY/IB BUIIIOTO PIBHSI.

ABTOpOM MNpPHUIUIAETBCS TAaKOX BEJIMKAa yBara aJAMIHICTPaTUBHO-IIPABOBUM  3acajiaM
HEJEpKABHOTO KOHTPOJIIO 32 JOTPUMAHHSIM PEXKHUMY 3aKOHHOCTI B JISUIBHOCTI OpraHiB
BUKOHABUOI BJIJM, a TaKOXK Mpobiemaruli aedropokparuzanii i camosaxucty. TyT BenbMu
JIOPEYHUM € HaBEJIEHUI aBTOpOM emirpad II0J0 HEMOXJIMBOCTI yCYHEHHS OrOpoKpaTii
Oropokpatiero. OOrpyHTOBaHAa HEOOXIJHICTH CYAOBOTO 3aXUCTy KOJEKTUBHUX I1HTEpECiB 3
METOI0 TOCWJIEHHS €(EeKTUBHOCTI KOHTPOJIbHUX (YHKIIM IHCTUTYTIB TI'POMaASHCHKOTO
CyCHiIbcTBA. 3a TaKMX YMOB TIO3MIiA LUX IHCTUTYTIB TepecTaHe OyTH TIJIbKU
PEKOMEHIAIIHHO0, @ MOXKE TIEPEHTH y TUTOIIHUHY CYJOBUX BUMOT.

ABTOpPOM 3aITpONIOHOBAaHA CHCTEMa 3aXOJliB CaMO3axXHCTy, sika Ha0yja 3HAYHOTO MOIIUPEHHS
cepel] MPaKTUKYIOUUX FOPUCTIB 1 HIMPOKO MiITPUMYEThCS B Mepexi [HTepHeT.

OuiHroroun MoHOrpadiio 3arajoMm, BBa)Xa€MO, [0 BOHA € 3HAYHUM IO3UTHBHUM SIBUILEM B
YKpaiHCBKIA aaMIHICTPATHBHO-TIPABOBINA HayIll, MPEACTaBIse€ COO0K 3HAYHUNA TEOPETUUHUN
JIO0pOOOK Ta Mae€ SICKpaBO BUPAXKEHY IMPAKTHYHY CIPSIMOBAHICTh 1 MOXXe OyTH IiKaBOIO
IUPOKOMY HAYKOBOMY Ta MPAaKTUKYIOUOMY 3araiy. SKmo crpoOyBaTH TaTH KOHKPETHY Ta
y3arajbHIOIOUY BiJIOBiJIb Ha MUTAHHS, MOCTaBJIEHE B 3aroJIOBOK L€l peleH3ii: 4u MOXKHA
rapaHTyBaTH 3aKOHHICTh y MisJIBHOCTI OpraHiB BHKOHABYOI BIaJAW YKpaiHH?, — TO Ha IIe
NUTAHHS MOXKHA JIaTH IOMIPHO ONTUMICTUYHY BIJAIMOBi/Ib, ajie 3a yYMOBH IIOCIiJOBHOTO
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BIIPOBA/DKCHHS THX 3aCO0IB Ta 3aXOJiB, SKi BUKJIAJCHI Ta CHCTEMAaTU30BaHI B PellEeH30BaHil
MoHorpadii.

JIOKTOp IOpHIMYHHX HAYK, Ipodecop,

3acioykeHul 10pucT YKpainu,

3aBigyBayd kKadeapu aJIMiHICTPAaTHBHOTO

Ta rOCIIOIaPCHKOro Mpasa,

JIeKaH I0PUANIHOTO (HaKyIbTETy

3anopi3bKOro HalliOHAJIBHOTO YHIBEPCUTETY, T.0O. Konomoens
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ITH®OPMAIIIHA JOBIJKA ITPO ABTOPIB

AgimoB Kupuio OuiekcaHapoBHY — K.J0.H., BUKIaga4 Kadeapu IHUBUIBHOTO IIpaBa
3anopi3bKOro HaliOHATBHOTO YHIBEPCUTETY

BaabkoBebka Kcenisi IBaniBHa — cTyneHTka 2 Kypcy crerianbHICTh «lIpaBo3HaBCTBOY
JKuToMUpPCHKOTO HAIIIOHATTLHOTO arpOeKOJIOTIYHOTO YHIBEPCUTETY

Bepexxna Ipuna AmnaToJiiBHA — K.JO.H., BUKJIanad kKadenpu aaMiHICTPAaTUBHOTO Ta
rOCIOZapCHKOTO MpaBa 3aropi3bKoro HalioHATBHOTO YHIBEPCUTETY

Bepexnnii Oaexciii PycaanoBuu — crygaeHT 4 Kypcy IOPUIUYHOTO (DAKyJIbTETy
3anopi3pbKOro HaIiOHAJILHOTO YHIBEPCUTETY

Bocran Jliogmuiaa MuxkosaiBHa — K.1.H., JOLEHT, JOIEHT Kadenpu kadeapu Teopii Ta
icTopii gep:kaBH i mpaBa 3amopizbKOro HAIIOHATBHOTO YHIBEPCUTETY

BpoBuenko Harans BosogumupiBHa — K.JI0.H., CTapmmi BuUKIagad kKadeapu
KOHCTUTYIIHOTO Ta TPYAOBOTO IpaBa 3aropi3bKoro HalioHAILHOTO YHIBEPCUTETY

I'aBpuwmiok Pycnan BanepiiioBuu — 3100yBau  kadeapu aAMIHICTPAaTUBHOTO —Ta
rOCIOZAPCHKOTO MpaBa 3aropi3bKOro HalliOHAJIBHOTO YHIBEPCUTETY

€dpemoBa Mapuna lOpiiBHa — ag’roHKT Kadenpu aJMiHICTPATUBHOIO MpaBa 1 MPOIECy
HamionanbHoi akagemii BHyTPIIIHIX CIIpaB

Konaomoeup Tersina OgexcanapiBHa — 1.10.H., mpodecop, 3acmykeHul OpUCT YKpaiHu,
3aBimyBad Kadeapu aaMiHICTPATHBHOTO Ta TOCIOJAPCHKOTO TpaBa, JIEKaH FOPUIUIHOTO
¢bakynbTeTy 3anopi3bKOro HalliOHAIBHOTO YHIBEPCUTETY

KonnparbeB Amapiii  IOpiiioBuu — 3100yBau  kadenpu agMmiHICTpaTHBHOTO —Ta
rOCHOJApChKOTo MpaBa 3aropi3bKOro HalllOHAJIBHOI'O YHIBEPCUTETY

Ky3sbmenko SIna IlerpiBHa — 3700yBau Kadeapu KOHCTUTYLIHHOTO Ta TPYAOBOIO IpaBa
3anopi3bKoro HaliOHAJIBHOTO YHIBEPCUTETY

Kypych Tersina BonogumupiBaa — acnipant kadeapu Teopii Ta icTopii IepkaBH 1 mpasa
3anopi3bKoro HaliOHAJIBHOTO YHIBEPCUTETY

JIsmenko Pyciaana IMutTpiBHA — K.10.H., IOIEHT Kadeapu mpaBo3HaBCcTBa JKUTOMUPCHKOTO
HAI[IOHAJILHOTO arpOeKOJIOT1YHOTO YHIBEPCUTETY

MouauanoB Poctucaas IOpiiioBu4 — a1’ toHKT 3a04HO01 hopMu Kadeapu aaMiHICTPAaTUBHOTO
npaBa, mpolecy Ta aaMiHicTpaTuBHOI JisiibHOCTI OBC JIHINMponeTpoBChKOro Aep>KaBHOTO
YHIBEPCUTETY BHYTPIILIHIX CIPaB

HectepoBuu Bosonumup ®enopoBuy — K.I0.H., JIOLUEHT Kadeapu KOHCTUTYLIIHOro Ta
MDKHApOAHOTrO TMpaBa JIyraHChKOro JepKaBHOTO YHIBEPCUTETY BHYTPILIHIX CHpaB IMEHI
E.O. dinopenka

IMupo:xkoBa KOuais BosiogumupiBHA — K.10.H., IOIEHT, JOLEHT KadeapHu aaMiHICTPATUBHOTO
Ta TOCHOJApCHKOrO TIpaBa, 3aCTYMHHUK JIeKaHa 3 HaBYaNbHOI pPoO0OTH 3amopi3bKOro
HaI[lOHAJILHOTO YHIBEPCUTETY

Porayos IOpiii MuxkosaiioBu4 — 3100yBau KuiBCbKOT0 HaIllOHAIBHOTO YHIBEPCUTETY IMEHI
Tapaca IlleBueHka

Caodanam BikTop IleTpoBuY — K.10.H., IOLICHT, 3aBiayBau Kadeapu KpUMiHAIBLHOTO MpaBa Ta
MpaBOCYs, 3acTyHUK JIeKaHa 3 BHUXOBHOI po0OOTH 3amopi3bKOTO HAIlOHAIHHOTO
YHIBEPCUTETY
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CiuxkoBcbka InnHa BiragiiBHa — K.10.H., JOIEHT Kadenpu KpHUMIHAIBHOTO IMpOIECYy Ta
KPUMIHTICTUKU (HaKyabTETy 3 MIATOTOBKH (haxiBIlIB JJIs MIAPO3AUTIB clliicTBa JIbBIBCHKOTO
JIep’KaBHOTO YHIBEpCUTETY BHYTPIIIHIX CIIPaB

Tpunoabcbka Maprapura IropiBHa — K.J0.H., JOIEHT Kadeapu KOHCTUTYIIHHOTO,
aJIMiHICTpaTUBHOTO Ta (piHaHcoBoro mpasa IHcTuTyTy mpaBa imeni Bomogummupa Crammca
Knacu4HOro npruBaTHOTO YHIBEPCUTETY

XauatrypoB Enyapa BopucoBuy — K.T.H., CTapmuii HayKOBUIl CHIBPOOITHHUK, MPOPEKTOP
HarmionansHOTO YHIBEpCUTETY KOpabieOymyBaHHs iM. aaM. MakapoBa

YepHoouenko Imutpo IropoBuu — acmipant kadeapu teopii Ta icTopii AepkaBu 1 mpasa
3anopi3bKOro HalllOHAJIBLHOTO YHIBEPCUTETY

UmyTt Cepriii BosioauMHpoOBHY — K.F0.H., CTapIINi BUKJIa1a4 Kaeapu KOHCTUTYIIIHHOTO Ta
TPYAOBOTO IIpaBa 3aropi3bKOro HalllOHAJILHOTO YHIBEPCUTETY

Yopua Bikropia I'puropiBHa — K.[0.H., JOLEHT Kadeapu aaMiHICTPATHBHOTO IpaBa i
npouecy HarionansHoi akajeMii BHYTPIILIIHIX CIIpaB

Ilapas AHHa AHaTOJI{iBHA — K.I0.H., JIOICHT KadeApu IUBUIBHOTO TpaBa 3aropizbKoro
HAI[IOHAJILHOTO YHIBEPCUTETY

FOcidai Azax Tanaur oryim — cryaeHnTt HamionanbHOT akajeMii BHYTPILIHIX CIIpaB

SAxoBenko €Bren QuiekcaHIPOBMY — K.IO.H., TOJIOBHMH JepXaBHUH IHCIEKTOp BIAJLLY
IPaBOBOTrO 3a0€3MeYeHHs TisSUTbHOCTI YIpPaBIiHHS MPaBoBOi poOOoTH ["00BHOTO ympaBimiHHSA
MingoxonaiB y JIHIIponeTpoBChKii 061acTi
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BUMOI' 10 OPOPMJIEHHSA CTATEA Y
“BICHHUK 3AIIOPI3bBKOI'O HAIIIOHAJIBHOT'O YHIBEPCUTETY”
(CEPIJ ,,JOPUINYHI HAYKHN”)
Jo mpyKy mpuiiMaroThCsl HAYKOBI CTaTTi, ¢ TMPUCYTHI Taki HEOOXimHI enmeMeHTH, nependaueHi 1.3 [ToctaHoBU
npesunii BAK Vkpaiau Ne 7-05/1 Bix 15 ciunst 2003 p. (Bromerens BAK Ykpainu, Ne 1, 2003)
e [locranoBka mnpodJieMH Yy 3aralbHOMY BHTIIAAI Ta ii 3B’S30K 13 Ba)UIMBUMH HAyKOBUMH YH
NPaKTHIHUMHY 3aBAAHHAMHY;
e AHaJi3 ocTaHHIX qocaiTxeHb i myfmikamiii, B IKMX 3aII09aTKOBAaHO PO3B’SA3aHHSA JAHOI MPOOIIEMH i Ha
SKi CITUPAETHCS aBTOD;
e BuaijieHHs HeBHpilleHUX paHillle YACTHH 3arajibHOI MPO0JIeMH, KOTPUM NPUCBIYYETHCS JJaHa CTaTTS;
o d@opmy.II0BaHHA WiJel cTaTTi (TOCTAaHOBKA 3aBJaHHSA);
e Bukiag ocHOBHOro marepiajgy HOCTiIJKeHHSI 3 TOBHHM OOIDYHTYBaHHSM OTPUMaHUX HayKOBHX
pe3yJIbTaTiB;
¢ BHCHOBKH 3 JaHOT'0 JOCJIi/IzkeHHs i MepCeKTHBH MOJANBIINX PO3BIJOK y JaHOMY HANPSAMKY.

1. MAKET CTOPIHKHA

Jliist opuriHan-MakeTa BUKOPUCTOBYETHCS popMmat A4 3 TaKMMU MOJISIMH:

BepxHe Ta HIKHE TIOJISL — 2 CM, JTIiBe TI0JIe — 3 ¢M, TIpaBe 1mole — 2 cM, mpudT Habopy — “Times New Roman”,

14 xernb, MiKPSAKOBUHN 1HTEPBA — HOIYTOPHU.

2. TUINIOTI'PA®CBHKI INIOI'OA’KEHHSA TA CTUJIL

YJIK HaOHpaeThCst B MEPIIOMY PSIIKOBI CTOPIHKH 1 BUPIBHIOETHCS 3a JIIBUM KpPa€eM. 3arojIOBOK CTATTI HAOMPAEThCS B

HactynHoMy 3a Y JIK psikoBi i BUpiBHIOETBCS nocepeuHi. [10TiM yKa3yroTh: Mpi3BHILa, iHILiaaK aBTOPIB, iX HOcaH,

YUCHI CTYIICHI, 3BaHHs, HIDKYC — Micye pobomu (Kypcugom), apecy eJICKTPOHHOI MOIITH BCiX a0 0JJHOro aBTopa.

Jlani po3TaioBylOThCS aHOTAIlli YKpaiHChKOI0, POCIHCHKOIO (3-5 pedeHs) Ta aHriichkoro (1,5 CTOpiHKM) 1 KIIFOYOBI

cIoBa (TakoX TphOMa MOBaMHM). AHOTAIlIl TIOBUHHI TAKOX MICTHTH: MPi3BHILA, iHII[iaX aBTOPIB, HA3BY CTATTI, Miclle

ix poboTH ab0 HaBUaHHSI.

VYci Tabnuii po3TAIIOBYIOTECS Y BIANOBITHUX MICHSX TEKCTY (IO MOKIJIMBOCTI yropi cropiHku). BoHU noBuHHI

OyTH moCioBHO mpoHyMepoBaHni: Taobmuus 1, Tabmuus 2, ... (coia BUKOPUCTOBYBATH apaOChKy HYMEpAIIiio).

Hannucu po3ramoByoThCs Hal TAOIHIIIMH.

INocwmaHHs Ha JiTEpaTypHi JKepeNia TONAIOTECS y KBAOpPATHUX MyKKaX 1 TMOCTIZOBHO HyMEpYIOThCS (CIIif

BUKOPHCTOBYBATH apaOChKy HyMEpallilo) y MOPSIKY MOSIBH BUHOCKH B TekcTi ctarti [1, c. 1]. Tlepenik mitepaTypHux

JDKEepeIT pO3TAIIOBYETRCS B MOPSIKY 1X HyMepallii, B OCTAaHHROMY po3/iti cTatti 3 mipzaronoBkoM: JITEPATYPA, sxwit

PO3TAIOBYETECSL TI0 TEHTPY CTOpiHKW. bibmiorpagidamii ommc odopmmoerses 3rimao 3 JACTY T'OCT 7.1:2006

“Cucrema cranmaptiB 3 iH(popmarii, 6i0moreyHoi Ta BUIaBHUYOI cripaBu. bibmorpadivamit 3ammc. bibmiorpadivamit

onmc. 3arajibHI BUMOTH Ta TNpaBWIa CKIaZaHHA 3 HACTYIHOTO a03ally MOJAETHCS MEPENliK JITepaTypHHUX JHKeper

JaTHHAIIEIO (TpaHciiTepartis) 3 miazaronoBkoM REFERENCES sikuii BUPIBHIOETECS 110 LICHTPY.

Jis1 o1ryONiKyBaHHS HEOOXIIHO HAIIPAaBUTH HA aJIPECy PeakIlii OpUAMIHOTO (HaKyIbTeTy:

1. PozagpykoBaHWil TEKCT CTAaTTi 3 aHOTaiIMH Ta KIIOYOBHMH CJOBaMH YKpaiHCHKOIO, POCIHCHKOIO Ta
aHTJIHICEKOI0 MOBaMH;

2. BimomocrTi mpo aBTOpIB;

3. Burmar i3 nporokony 3acizaHHs BueHOi pamy (akyinbTeTy Ta peleH3il0 HayKOBOrO KepiBHHKA (s
acrmipaHTiB Ta 37j00yBayviB);

4. ]Jluck, Ha sKOMy NOBMHHO OyTu jBa (ainm: 1) i3 TEKCTOM CTATTi Ta aHOTALl 3 KIIOYOBMMH CIOBamH; 2) i3
BIIOMOCTSIMH TIpO aBTOPIB (TIpi3BHILIE, M s, TI0 OATHKOBI; MOCA/IA; BUSHHUH CTYIIiHb, BUCHE 3BaHHsI; Miclie pOOOTH
a00 HaBYaHHST; aJ[peca eJICKTPOHHOT TOLITH; IOM. aJIpeca; HOMEPH KOHTAKTHUX TeJIe(hOHIB).

Haragyemo:

Jo myOumikamii mpUAMarOThCS CTAaTTi, IO BiJ3HAYAIOTHCS BUCOKAM HAYKOBHM pPIBHEM ITiJITOTOBKH, MIiCTSATh

rIMOOKHI caMOCTIHHMI aHalli3 CydacHHUX NpoOJieM PO3BUTKY HAyKHU Ta 3aKOHOAABCTBA.

VY crarTax 1 MOBIIOMIICHHSX BUCIIOBJICHI MOTJISIN IXHIX aBTOPIB, SIKi HE 3aBXK/TU 30IraroThCs 3 MOTIIAaMH PEIaKIIil.

ABTOp Hece BiIMOBIAIBHICTh 332 JOCTOBIPHICTh (DAKTHYHHX JAHWX Ta iH(GOpMAIi, IO MICTITECA B CTATTAX,

YiTKICTh BUKJIAQAY TEKCTY, IUTYBaHHS, a TAKOXK 32 MOBHOCTIJIICTUYHUI PiBEHb HAIMCAHHS MaTepialiB.

Adpeca pedakuii: Ykpaina, 69600, m. 3anopizoks, MCII-41, Byn. XKykoBcskoro, 66
Jlosioku 3a menegonamu:

Bionogioansnuii pedakmop — JTromixoe Ilaeno Cepziiiosuu — (061) 228-75-28
Bionogioanvnuii cexpemap — Illusanosa Mapuna I puzopiena — (061) 289-12-98
Enexmponuna nowma: law_faculty_znu@rambler.ru

Micue 3naxoodscennn pedaxkyitinoi paou w0puduuHozo axynomemy: np. Jlenina, 74, V xopnyc, x. 101

Bicnuk 3anopizbkozo nayionansnozo ynieepcumenty Ne 2, 2014
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